This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by  LjOOQ IC 


Digitized  by 


Google 


J' 


Digitized  by  CjOOQIC 


Digitized  by  LjOOQ IC 


Digitized  by  LjOOQ IC 


/ 


Digitized  by  LjOOQ IC 


REPORTS 


CASES  ARGUED  AND  DETERMINED 


IN  THE 

SUPREME    COURT 


OF  THB 


STATE  OF  WISCONSIN, 


TABLES  OF  THE  CASES  AND  PRINCIPAL  MATTERS. 


O.  M.  CON  OVER, 

Official   Rsportsr. 


Volume    XLIX. 

CONTAINn^Q  CASES  OF  THE  JANUARY  TERM,  1880. 


CHICAGO: 
CALLAGHAN   &  COMPANY. 

LAW  BOOK  PUBLISHERS, 

iS8o. 


Digitized  by  LjOOQ IC 


•K- ..     . 

■/at 


Entered  according  to  Act  of  Congrcu.  In  the  year  one  thousand  eight  hundred  and  eighty,  by 
HANS  B.  WARNER, 

Secretary  of  State  of  the  State  of  Wisconsin,  In  trust  for  the  benefit  of  the  people  of  the  said 
state,  In  the  office  of  the  Librarian  of  Congress,  at  Washington. 


DAYID  ATWOOD,  BTKBBOTTPEB  AXD  pnilO'SB,  UADISO^T,  WIS. 


Digitized  by  LjOOQ IC 


JUDGES   OF  THE  SUPREME  COURT 


STATE  OF  WISCONSIN 

DURING   THE  PERIOD  COMPRISED  IN  THIS  VOLUME. 


EDW'' ARD  G.  RYAN,        Chief  Justice. 
ORSAMUS  COLE, 
WILLIAM  P.  LYON, 
DAVID  TAYLOR, 
HARLOW  S.  ORTON, 


Associate  Justices. 


AtUyrytcy  General,      -      Alexander  Wilson. 
Clerk,  _        -       -      Clarence  Kellogg. 


Digitized  by  CjOOQIC 


MEMOKANDUM. 

This  volume  contains  all  but  three  of  the  cases  finally  disposed  of  prior  to 
September  21,  1880,  and  not  previously  reported. 

The  late  Chief  Justice  Rtan  took  no  part  in  the  decisions  reported  herein. 
The  last  opinions  filed  by  that  eminent  jurist,  and  the  proceedings  of  the 
court  on  occasion  of  his  death,  will  appear  in  the  next  volume. 

The  dates  inserted  after  the  title  of  each  cause  in  the  present  volume  are 
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SUPEEME  COURT  ETJLES. 


On  the  12tli  of  August,  1879,  Eule  No.  XXIII  of  the  Eules 
of  the  Supreme  Court  was  amended  so  as  to  read  as  follows:* 

BULE  NO.  xxin. 

Any  cause  on  the  state  calendar  may  be  put  on  the  next 
assignment  of  causes  for  hearing,  by  consent  or  by  a  written 
notice  of  either  party  to  the  other  of  at  least  ten  days.  When 
such  consent  or  proof  of  the  service  of  such  notice  shall  be 
filed  with  the  clerk,  it  shall  be  the  duty  of  the  clerk  to  put 
such  cause  at  the  foot  of  the  next  assignment,  the  same  being 
counted  as  one  of  the  assigned  causes.  When  a  cause  on  the 
state  calendar  has  been  submitted  by  one  party,  the  other 
party  may  have  it  put  at  the  foot  of  any  assignment,  without 
consent  or  notice. 

In  criminal  cases,  where  the  charge  is  felony,  two  counsel 
may  be  heard  for  two  hours,  upon  each  side;  in  other  crimi- 
nal cases,  one  counsel  only  will  be  heard  on  each  side,  and  for 
one  Lonr  only.     All  other  cases  on  the  state  calendar  will  be 
governed  by  Rule  No.  XIX. 

*  TiuB  amended  role  should  have  appeared  in  Vol.  XLYII,  bat  was  over- 
looked by  the  reporter. 
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DEATH  OF  HON.  LEVI  B.  VILA& 


On  the  first  day  of  July,  1880,  the  supremo  court,  being 
then  in  session,  was  addressed  by  S.  U.  Pinney,  Esq.,  as 
follows: 

May  it  pJecise  the  Court:  On  the  sixth  day  of  February,  1879,  the 
Hon.  Levi  B.  Vilas,  one  of  the  eminent  and  most  venerable  members  of 
the  bar  of  this  court,  and  a  distinguished  and  respected  citizen  of  the  state, 
departed  this  life  at  his  residence  in  this  city,  in  the  fullness  of  years  and  of 
earthly  honor.  Upon  the  announcement  of  the  sad  event,  this  court,  in 
respect  far  his  memory,  adjourned  for  the  day,  without  transacting  any  busi- 
ness, aad  attended  his  funeral  in  a  body.  In  both  houses  of  the  legislature, 
then  in  session,  like  appropriate  action  was  had  in  relation  to  his  death. 

The  Dane  county  bar,  of  which  the  deceased  had  been  a  member  for  the 
penod  of  about  twenty -eight  years,  assembled  and  gave  expression  to  their 
sentiments  on  the  occasion;  and  in  conformity  with  their  request  I  beg  leave 
to  submit  to  the  court  the  proceedings  of  their  meeting,  and  the  resolutions 
adopted,  and  respectfully  request  that  they  be  entered  upon  the  records  of 
the  court 

"At  a  meeting  of  the  Dane  county  bar  called  and  held  on  the  8th  day  of 
February,  1879,  for  the  purpose  of  arranging  to  attend  the  funeral  services 
of  the  late  Hon.  Leti  B.  Vilas,  and  to  take  proper  action  in  relation 
to  his  death,  J.  H.  Cabpekter,  Esq.,  was  elected  chairman,  and  Chakles 
N.  Gregobt,  Esq.,  secretary,  and  the  following  resolutions  were  adopted: 

** First:  That  the  deceased  was  distinguished  in  the  profession  of  which 
he  was  a  member.  He  was  able,  indefatigable  and  zealous  in  behalf  of  his 
dients,  and  his  professional  integrity  was  unquestioned  and  beyond  suspicion. 
That  in  public  and  private  life  his  faithfulness  and  probity  were  equally  con- 
sfttcoous,  and  thafc  he  ever  regarded  and  acted  upon  the  theory  '  that  the 
betrayal  of  a  public  trust  was  treason  to  the  state.* 

'*  Second:  lliat  his  death  is  a  sore  bereavement  to  his  family,  and  a  great 
loss  to  the  city  and  state  of  his  residence. 

"  Third:  That  the  sympathy  of  the  bar  is  hereby  extended  to  the  family 
and  friends  of  the  deceased. 

"Fourth:  That  the  secretary  is  directed  to  furnish  a  copy  of  these  reso- 
lutions to  the  widow  and  for  publication. 

"Fifth:  That  Hon.  George  B.  Smith  is  requested  to  present  these 
tescdutaons  to  the  circdit  court  of  Dane  county,  and  ask  that  the  same  be  spread 
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upon  the  record;  and  that  Hon.  S.  U.  Pinney  is  requested  to  present  the 
same  to  the  supreme  court,  and  ask  that  they  be  spread  ux>on  the  records  of 
that  court. 

"  Chables  N.  Gregory,  "  J.  H.  Carpenter, 

Secretary."  Chairman." 

The  deceased  was  born  in  Sterling,  Lamoille  county,  Vermont,  February 
25,  1811,  and  received  an  academic  education,  and  pursued  a  collegiate  course, 
but  was  prevented  by  ill  health  from  graduating.  He  was  admitted  to  the 
bar,  at  St  Albans,  Vermont,  in  1833,  and  practiced  successively  at  Morris- 
town,  Johnstown  and  Chelsea  in  that  state.  During  his  residence  in  Vermont, 
he  was  postmaster  at  Morristown  in  1834,  which  position  he  resigned  in  the 
&11  of  that  year,  on  removing  to  Johnstown.  He  was  elected  to  the  state 
constitutional  convention  from  Johnstown  in  1835,  and  represented  that  town 
in  the  legislature  in  1836  and  1837,  and  in  the  latter  year  was  elected  by  the 
legislature  one  of  the  state  commissioners  of  the  deaf,  dumb  and  blind;  and 
during  the  same  period  he  held  the  office  of  register  of  probate.  He  removed 
to  Chelsea  in  18;^,  and  represented  that  town  in  the  legislature  in  1840, 1841, 
1842  and  1843.  During  these  years  he  served  on  the  judiciary  committee,  and 
the  last  year  he  was  its  chairman.  He  was  elected  state  senator  from  Orange 
county  in  1845,  and  was  reelected  in  1846,  and  held  the  office  of  judge  of 
probate  for  three  years  in  that  county.  He  was  a  delegate  to  the  national 
Democratic  convention  held  at  Baltimore  in  1848,  and  was  a  member  of  the 
state  constitutional  convention  of  Vermont  in  1850.  He  came  to  Wisconsin 
and  settled  at  Madison  in  1851,  and  represented  the  Madison  district  in  the 
assembly  in  the  years  1855, 1868  and  1873.  He  was  mayor  of  Madison  fix)m 
April,  1861,  to  April,  1862;  was  appointed  by  Gov.  Salomon  and  served  as 
draft  commissioner  during  the  war  for  the  Union,  in  1862;  and  was  a  regent 
of  the  Wisconsin  state  university  for  twelve  years. 

The  employment  of  Judge  Vilas  in  strictly  active,  professional  pursuits, 
extended  but  little  over  eighteen  years,  although  at  the  time  of  his  death  he 
had  been  in  and  out  of  the  profession  for  a  period  of  about  forty-six  years. 
After  his  settlement  in  Wisconsin  he  gave  his  attention  mainly  to  the  invest- 
ment and  management  of  the  very  considerable  fortune  he  had  acquired  as 
the  reward  of  professional  services  during  his  practice  in  his  native  state,  and 
to  the  discharge  of  other  duties  of  a  public  and  private  character.  He  reUred 
entirely  from  the  field  of  professional  labor  in  1856.  During  the  five  years 
he  was  engaged  in  practice  in  Wisconsin,  in  the  portion  of  the  state  in  which 
he  resided  there  was  but  little  litigation,  and  that  of  a  comparatively  unim- 
portant character,  ad  business  interests  were  small  and  in  their  infancy;  hence 
but  little  opportunity  was  afibrded  for  the  exhibition  of  his  ability,  skill  and 
learning  as  a  lawyer,  and  a  knowledge  of  his  true  merit  and  rank  as  a  mem- 
ber of  our  profession  is  confined  to  those  of  us  most  intimately  acquainted 


Digitized  by  LjOOQ IC 


SUPKEME  COURT  OF  WISCONSIN.  27 

Death  of  Hon.  Levi  B.  Vilas. 

with  him.  He  eigoyed  an  extensive  and  lucrative  practice  in  his  native  state, 
where  as  a  young  man  he  entered  the  lists  in  competition  with  the  members 
of  an  able,  learned  and  accomplished  bar.  Without  other  than  his  own 
i^oorc^  in  a  period  of  eighteen  years  practice,  he  acquired  great  wealth, 
and  a  professional  reputation  of  the  highest  order;  and  the  Vermont  Reports 
during  that  period  bear  abundant  testimony  both  to  the  diversity  of  legal 
topics  discofised  by  him  in  the  court  of  last  resort,,  and  to  the  ability,  learning 
and  vigor  with  which  he  treated  them. 

Judge  Vilas  possessed  a  strong  physical  organization,  and  in  the  main  was 
blessed  with  robust  health.    He  had  a  fine  personal  presence.    His  mental 
powers  were  active  and  vigorous,  and  of  a  high  order.    With  an  ardent  and 
almost  vehement,  but  not  impulsive  temperament,  and  a  strength  of  will  and 
persistencjpof  purpose  that  yielded  to  no  opposition;  with  a  JLilgment  pru- 
dent, clear  and  positive,  but  essentially  practical  in  all  things,  and  regarding 
steadily  the  actual  and  the  practical  in  life,  he  united  the  elements  essential 
to  an  unusually  strong  and  positive  character,  and  necessary  to  make  him,  as 
he  was,  an  able,  safe  and  successful  lawyer,  and  in  public  life  a  man  of  great 
usefulness,  influence  and  power.    He  was  fond  of  society,  and  as  a  conversa- 
tionalist he  was  both  entertaining  and  instructive;  mingling  with  the  pleas- 
antries and  anecdotes  which  characterized  his  social  intercourse,  suggestions 
of  practical  wisdom  gleaned  from  a  wide  experience,  improved  by  the  observa- 
tion and  reflection  of  an  active  and  vigorous  mind,  quick  to  perceive  and  com- 
prehend whatever  might  be  of  interest.    In  all  the  concerns  of  life  he  was 
^  eminently  prudent,  wise  and  practical,  and  in  relation  to  business  concerns  he 
had  great  sagacity  and  foresight.    He  was  strict  and  punctilious  in  meeting 
all  his  duties  and  obligations,  and  exacted  the  same  degree  of  fidelity  and 
promptness  from  others.    His  fidelity,  integrity  and  patriotism  as  a  citizen 
and  public  servant,  honored  so  often  and  so  conspicuously  with  the  public  con- 
fidence, were  not  only  beyond  question,  but  were  unsullied  by  even  the  breath 
of  suspicion.     The  long  list  of  important  public  trusts  from  time  to  time  com- 
mitted to  his  care  and  keeping  during  a  long,  useful  hfe,  and  the  eminent 
ability  and  spirit  of  fairness  he  displayed  in  meeting  their  exacting  require- 
ments, bear  abundant  testimony  to  his  public  worth  and  the  great  loss  the 
public  have  sustained  in  the  death  of  so  distinguished  and  useful  a  citizen, 
and  in  being*  deprived  of  that  accumulated  experience  and  wisdom  which 
comes  only  with  many  years.    He  belonged  to  a  class,  now  unfortunately  too 
few  in  number,  who  understand  that  public  trusts  are  not  private  estates,  and 
tiiat  a  betrayal  of  them  is  not  merely  an  error  or  mistake  to  be  condoned  by 
a  nuyority  at  the  next  election,  but  a  crime  against  the  social  and  civil  state 
<rf  the  most  serious  character.    He  was  sincerely  attached  to  and  firmly  be- 
lieved in  the  principles  and  traditions  of  the  Democratic  party;  and,  but  for 
the  fact  that  his  party,  for  the  last  twenty  years  of  his  life,  was  in  a  minority 
in  the  state  and  nation,  he  would  no  doubt  have  been  called  to  fill  official  po- 
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sitions  o£  still  greater  dignity,  influence  and  power.  Although  thus  debarred 
in  some  degree  from  place  and  power,  the  influence  of  such  a  life  and  charac- 
ter in  the  community  and  in  the  state  cannot  be  overestimated.  Judge  Vilas 
,  came  to  the  state  when  all  our  public  interests  and  institutions  were  in  their 
infancy,  and  took  at  once  an  earnest  and  active  part  in  theur  development 
and  extension.  Particularly  was  he  a  friend  of  the  cause  of  popular  educa- 
tion, and  stood  stoutiy  and  faithfully  by  the  interests  of  our  state  university 
in  the  days  when  it  was  a  feeble  institution  and  in  sore  need  of  wise  and  effi- 
cient friends. 

The  language  of  the  resolutions  of  the  bar  in  respect  to  the  deceased  is 
singularly  truthful  and  appropriate.  One  by  one  the  persons  who  have  aided 
in  laying  upon  broad  and  sure  foundations  the  structure  of  the  social  and  civil 
state  are  passing  away.  Within  the  past  year  how  many  such  have  left  us! 
And  many  others  have  quite  reached  the  margin,  and  can  almost  hear  the 
sounding  waves  of  the  endless  sea.  Let  it  be  our  duty,  then,  to  pay  grateful 
homage  of  sincere  respect  for  their  life-work  and  memory,  and  profit  by  the 
example  of  all  that  has  illustrated,  dignified  and  adorned  their  lives. 

J.  C.  Gregory,  Esq.,  then  addressed  the  court  as  follows: 

May  it  please  the  Court:  Without  extended  remarks  or  attempted  analysis 
of  character,  I  desire  to  bring  here  my  tribute  of  affectionate  regard  for  an 
old  friend. 

For  more  than  twenty  years  I  was  the  near  neighbor,  the  professional,  po- 
litical and  personal  friend  of  the  late  Judge  Viias.  In  all  that  time  scarcely 
a  day  passed,  unless  hindered  by  sickness  or  absence,  that  we  were  not  to- 
gether in  the  closest  and  most  friendly  intercourse.  It  can  therefore  be  safely 
said,  I  knew  him  well;  and  in  this  public  place  I  desire  to  bear  testimony  to 
his  unflinching  integrity  in  public  and  private  affairs,  his  sound  judgment, 
his  strong,  exhaustive  reasonmg  powers,  which  laid  hold  of  all  subjects  worthy 
of  his  attention,  ascertaining  truth  and  rejecting  error,  and,  having  thus 
established  his  position,  holding  it  with  power,  courage  and  persistence  act- 
ually sublime. 

His  mature  judgment  upon  almost  any  subject  challenged  my  highest  re- 
spect. His  loyalty  to  his  convictions  and  his  fidelity  to  his  friends  were 
marked  characteristics  of  his  strong  nature.    His  was  a  broad,  generous  home. 

He  was  a  devoted  and  affectionate  husband  and  father.  His  society  was 
attractive,  not  only  on  account  of  the  solidity  of  his  judgment  and  the 
breadth  of  his  information,  but  for  his  keen  appreciation  and  wonderful 
pow^r  of  illustration  by  appropriate  anecdote  and  story.  I  look  back  on  the 
many  years  of  our  close  intercourse  with  sincere  pleasure,  only  with  regret 
that  it  is  forever  terminated  here. 

Farewell,  old  friend!    Good  friend,  farewell! 
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J  are  occurred  between  us,  to  be  followed  by  closer  friexK^ship.  We  parted 
at  the  portals  of  that  door,  "whose  curtain  never  outward  swings,"  and,  I 
love  to  believe,  without  a  cloud  between  us.  The  rest  of  life  without  thee  is 
lonely;  but  faith  bids  me  hope  for  the  hereafter. 

ilr.  Chief  Justice  Kyan  said,  in  reply: 

By  far  the  grreater  part  of  Judge  Vilas'  professional  life  was  spent  in  Ver- 
mcmt  There  he  acquired  his  chief  professional  distinction.  When  he  came 
to  Wisconsin,  he  had  already  reached  middle  life.  He  brought  with  him  a 
considerable  fortune,  the  reward  of  his  professional  career  in  Vermont;  the 
care  of  which,  as  I  understand  it,  was  his  principal  occupation  here.  like 
other  men  of  advanced  years  and  of  ample  means,  he  practiced  his  profession 
here  very  much  as  the  diversion  of  an  old  lawyer,  though  all  that  he  did  was 
done  with  the  ability  which  had  distinguished  him  in  Vermont.  This  Is  evi- 
denced by  the  unanimous  testimony  of  his  fellows  of  the  Dane  county  bar. 
For  myself,  1  never  was  so  happy  as  to  meet  him  at  the  bar.  I  know  of  him 
as  a  lawyer  only  by  tradition.  I  became  acquainted  with  him  soon  after  hia 
coming  to  Wisconsin,  and  during  the  last  years  of  his  life  was  intimate  with 
him.  I  think  I  may  therefore  venture  to  say  that  I  knew  him  as  a  man  well. 
And  as  a  man  he  always  had  my  profound  respect  and  confidence. 

Vermont  has  been  long  distinguished  for  its  very  able  bench  and  bar.  And 
a  gentleman  who  occupied  Judge  Vilas'  position  there,  must  have  been  a 
lawyer  of  no  ordinary  learning  and  ability,  capable  of  taking  high  rank  at 
any  bar.  A  lawyer  bequeaths  to  posterity  few  and  comparatively  insignifi- 
cant traces  of  his  work;  and  his  memory  is  apt  to  die  out  utterly,  except  with 
his  own  profession.  The  Vermont  reports  contain  the  only  abiding  memorials 
of  Judge  Vilas  as  a  lawyer.  Those,  and  the  kindly  and  respectful  memory 
of  his  cotemporaries,  are  all  that  are  left  of  Judge  Vilas'  professional  life. 
It  'a  the  fate  of  eminent  lawyers  to  win  a  great  reputation  during  life,  and  to 
be  soon  forgotten  after  death.  In  half  a  century  from  now  we  will  all  be  for- 
gotten, with  hardly  a  trace  left  of  our  life-work;  none  outside  of  the  profes- 
sion. 

The  public  offices  held  by  Judge  Vilas  in  Vermont  and  Wisconsin  bear  the 
highest  evidence  to  his  general  reputation.  It  was  undoubtedly  very  high 
and  veiy  just.  He  was  a  somewhat  peculiar  man,  exhibiting  in  his  life  more 
of  iheforiiter  in  re  than  of  the  auaviler  in  tnodo.  His  integrity  was  of  the 
very  highest  order.  It  governed  his  daily  life,  not  merely  in  pecuniary  trans- 
actions, but  in  all  the  duties  of  life  alike.  He  was  punctilious  in  keeping  all 
his  engagements  of  every  nature.  And  he  exacted  of  others  the  like  fidelity, 
without  perhaps  safficient  patience  with  the  lax  and  unpunctual.  He  was 
said  to  be  fond  of  money.  If  so,  his  scrupulous  and  graceful  fidelity  in  the 
dischai^  of  aU  his  obligations,  great  and  small,  is  all  the  more  honorable. 
No  man  ever  lost  a  dollar  by  him. 
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Public  office  to  him  si^ified  public  duty.  He  brought  the  same  intelli- 
ffence,  the  same  conscientiousness,  to  public  as  to  private  duties.  He  per- 
formed the  functions  of  all  his  offices  with  like  zeal  and  accuracy,  as  if  Uiey 
concerned  his  private  interest,' involved  his  private  fortune. 

Judge  Vilas  had  great  enei'gy  and  activity  of  mind  and  of  life.  He  was 
gifted  with  rare  soundness  and  felicity  of  judgment.  He  was,  in  all  respects, 
essentially  a  strong  man.  He  made  little  allowance  for  the  wealmess  of 
others;  and  was  perhaps  overbearing  at  their  occasional  shortcomings.  But 
if  he  was  too  exacting,  the  fault — if  fault  it  were — was  atoned  by  his  high 
integrity  of  character,  fulfilling  to  others  all  that  he  exacted  of  them.  He 
was  pi-e€minently  a  just  man. 

Such  men  have  not  always  kindly  dispositions.  But  notwithstanding  his 
occasional  peremptory  manner,  Judge  Vilas  was  essentially  a  kind-hearted 
man.  Not  to  apeak  of  the  estimation  in  which  he  was  held  by  his  own,  his 
old  neighbors — many  of  whom  felt  his  helpful  hand  —  bear  witness  to  the 
goodness  of  his  disposition. 

Cornelia's  jewels  are  proverbiak  It  is  a  happy  thing  for  Judge  Vilas' 
memory  that  he  has  left  behind  him  inheritors  of  his  name,  who  honor  him 
in  adorning  the  profession.  They  are  his  best  monument.  To  this  living 
praise,  we  can  add  words  only.  And  that  our  words  may  endure,  these  pro- 
ceedings will  be  entered  at  large  upon  the  journal  and  published  in  the 
reports. 


DEATH  OF  HON.  GEORGE  B.  SMITH. 


On  the  first  day  of  July,  1880,  the  supreme  court,  being 
then  in  session,  was  thus  addressed  by  I.  C.  Sloan,  Esq.: 

May  it  pUase  the  Court:  I  am  instructed  by  the  Dane  CJounty  Legal 
Association,  consisting  of  the  members  of  the  Dane  county  bar,  to  present  to 
this  court  a  memorial  of  the  late  Hon.  George  B.  Smith,  and  the  resolutions 
adopted  by  the  association  in  commemoration  of  his  life  and  character,  and  to 
ask  that  they  be  entered  upon  the  records  of  this  court. 

"At  an  adjourned  meeting  of  the  Dane  County  Legal  Association,  held  at 
the  supreme  court  room  of  the  state  of  Wisconsin,  on  the  7th  day  of  Novem- 
ber, 1879,  to  take  action  upon  the  death  of  Hon.  George  B.  Smith,  J.  H. 
Carpenter,  president  of  the  association,  presiding,  the  report  of  the  com- 
mittee on  resolutions  being  called  for,  J.  C.  Gregory,  Esq.,  chairman  of  said 
committee,  submitted  the  following: 
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"Died  suddenly,  at  the  city  of  Madison,  Dane  county,  Wisconsin,  on  the 
morning  of  September  18,  1879,  the  Honorable  Geoboe  B.  Smith,  aged 
fifty-six  years. 

"This  announcement  spread  a  deep  and  general  grief  oyer  the  community 
in  whidi  he  bad  lived,  and  throughout  the  state  at  large. 

"From  an  early  day  Mr.  Smith  has  occupied  a  large  place  in  public 
estims^on  —  not  only  in  the  city  of  Madison,  where  he  so  long  resided,  and 
which  he  loved  so  well,  but  in  the  state  and  nation. 

"He  was  bom  at  Parma  Comers,  Monroe  county.  New  York,  May  22, 1823. 
His  mother  died  while  he  was  yet  an  infant,  and  in  the  year  1825  he  removed 
with  his  father  to  Ohio,  where  most  of  the  time,  until  the  year  1843,  he  resided 
at  Medina.  In  the  latter  year  he  removed  with  his  father  to  Kenosha,  in  this 
state,  then  known  as  Southport.  He  had  pursued  the  study  of  the  law  at 
Medina  and  Cleveland,  in  Ohio,  and  on  July  4th,  1843,  was  admitted  to  prac- 
tice, at  Racine,  Wisconsin,  in  the  then  United  States  District  Court,  Hon. 
Akdrew  G.  Miixer  presiding. 

"On  the  29th  day  of  August,  1844,  he  was  marrie4  to  Miss  Eugenia  Weed, 
of  Medina,  Ohio,  and  on  his  return  with  her  settled  at  Madison,  where  he 
resided  until  the  time  of  his  death.  Mrs.  Smith  and  two  children,  a  son 
and  a  daughter,  survive  to  mourn  the  loss  of  an  affectionate  husband  and 
father. 

"  Though  a  young  man  when  he  came  to  this  state,  he  at  once  took  a 
prominent  part  in  public  affairs,  which  he  continued  to  take  through  all  of  his 
active  life,  holding  many  offices  of  honor  in  the  state.  He  was  a  member  of 
the  first  constitutional  convention,  attorney  general  of  the  state,  four  times 
mayor  of  the  capital  city,  and  many  times  represented  his  district  in  the  state 
assembly,  and  was  twice  a  member  of  national  conventions.  He  twice  re- 
ceived the  support  of  his  party  for  replresentative  in  congi'ess,  and  once  as  a 
candidate  for  the  United  States  senate,  only  failing  in  each  case  because  his 
party  was  in  a  minority. 

"  Politically,  he  was  strongly  attached  to  the  Democratic  party,  and  dung 
to  its  fortunes  *  through  good  and  through  evil  report '  with  all  the  strength  of 
his  strong  nature.  In  all  contests  he  was  a  conspicuous  champion  and  a  con- 
spicuous target.  To  us,  who  knew  him  so  well  at  the  bar  and  in  the  political 
arena,  it  is  pleasant  to  remember  that  all  these  conflicts  left  no  bitterness  with 
him,  and,  to  the  credit  of  human  nature  be  it  said,  but  little  bitterness  in  his 
adTersaries. 

"He  was  singtdarly  free  from  personal  ill  feeling,  and,  at  the  close  of  a  busy 
and  somewhat  turbulent  life,  he  died  *  with  malice  toward  none,  with  charity 
for  all;  *  and  the  demonstration,  from  the  high  and  the  low,  the  rich  and  the 
poor,  from  citizens  of  distant  places  and  from  his  neighbors  in  all  positions  in 
life,  as  we  bore  him  to  his  final  resting  place  in  that  *  beautiful  city  of  the 
dead,'  -attested  the  personal  gi-ief  at  his  death,  and  that  the  world,  sharing 
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the  impulses  of  his  generous  nature,  remembered  nothing  but  good  of  a  neigh- 
bor and  a  friend. 

"  While  it  can  hardly  be  claimed  that  he  was  a  close  student,  or  possessed 
of  technical  learning,  all  will  concede  that  he  was  a  man  of  wide  reading  and 
large  experience,  who  had  mingled  much  with  leading  strong  men  and  had 
participated  in  great  struggles,  and  had  thus  acquired  much  and  varied  in- 
formation. 

*'  He  was  a  man  of  strong  convictions,  perhaps  of  strong  prejudices,  aggres- 
sive in  his  nature,  perhaps  sometimes  unreasonable;  and  he  advanced  his 
ideas  with  an  assurance  bom  of  conviction,  and  with  power  and  eloquence 
pecuUarly  his  own. 

''The  conflict  over,  he  was  as  gentle  and  genial  as  a  child,  with  not  a  trace 
of  the  strife  through  which  he  had  passed.  He  was  endowed  by  nature  with 
a  physical  presence  that  commanded  attention,  with  a  pleasing,  sonorous- 
voice,  great  command  of  language,  an  audacious,  courageous  manner  in  attack, 
or  with  winning  ways  and  words  of  pathos,  or  wit  and  humor,  as  occasion 
required — in  fact  with  every  gift  of  an  accomplished  orator;  and,  all  in  all,  he 
may  safely  be  said  to  have  been  one  of  the  most  attractive  popular  speakers 
in  the  northwest. 

"  For  more  than  thirty-five  years  he  was  regarded  as  a  leader  at  the  Dane 
county  bar,  and  the  equal  of  the  foremost  members  of  the  profession  in  the 
state. 

"While  we  thus  speak  of  his  public  career,  there  are  those,  his  neighbors 
and  associates  in  the  profession  he  did  so  much  to  honor,  who  knew  him  as 
others  could  not  know  him.  Words  fail  to  express  their  sorrow.  For,  dis- 
tinguished as  were  his  public  services,  he  won  them  most  by  his  social  quali- 
ties in  the  every  day  intercourse  of  life.  He  was  genial,  atti-active  and 
generous,  cheerful,  bright  and  witty,  a;  brilliant  converser  —  always  the  center 
of  the  social  circle.  His  place  cannot  be  filled.  But  above  all,  and  beyond  all 
other  places,  he  shone  brightest  in  his  own  home  — in  the  family  circle.  He 
was  a  model  husband  and  a  model  father.  To  that  home  he  made  so  lovely, 
he  carried  no  worldly  cares.  There  all  was  peace,  love  and  generosity.  AH 
that  his  large  heart  could  suggest,  and  his  generous  hand  could  do,  was  done 
to  make  that  home  bright  and  happy. 

"Blessed  with  a  devoted  and  appreciative  wife,  with  children  and  grand- 
children who  were  to  him  as  the  very  *  light  of  his  eyes,'  his  chiefest  pleasure, 
in  his  latest  years,  was  in  that  home.  The  loss  and  son'ow  there  are  too  great 
and  too  sacred  for  words  of  ouis. 

**  Entertaining  these  sentiments  as  to  the  character,  life  and  death  of  our 
deceased  friend  and  professional  brother,  and  being  desirous  that  they  be  pre- 
served in  the  records  of  the  courts  of  this  state;  therefore, 

*^Be  it  resohedj  hy  the  Dane  County  Legal  Association,  That  in  the  death 
of  the  Hon.  Geo.  B.  Smith  we  have  lost  a  leader  in  the  profession,  a  genial, 
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warm-hearted  friend  and  companion,  and  the  city  and  state  in  which  he  lived 
an  eminent  and  worthy  citizen,  whose  talents,  many  virtues  and  high  char- 
actei  challenge  otir  respect  and  invite  our  imitation. 

**  Resolved,  That  to  his  family  the  loss  is  beyond  words  of  consolation 
from  OS. 

**  Resolved,  That  three  members  of  this  association  ba  selected  by  the  presi- 
dent of  this  meeting,  one  to  present  these  proceedings  to  ilpiQ  circuit  court  for 
Bane  county,  one  to  the  supreme  court  of  this  state,  and  one  to  the  circuit 
court  of  the  United  States  for  the  western  district  of  Wisconsin,  with  a 
request  that  they  be  entered  at  length  on  the  records  of  said  courts,  re- 
spectively. 

"  Resolved,  That  the  secretary  of  this  association  is  directed  to  furnish  a 
copy  of  these  proceedings  to  the  widow  of  the  deceased,  and  to  the  press  of  the 
dty  for  publication." 

"The  following  remarks  were  then  offered  by  Hon.  Harlow  S.  Orton: 

''Mr.  President  and  Brethren  of  the  Bar:  Even  at  this  date,  it  is  very 
difficult  for  me  to  realize  that  Geo.  B.  Smith  is  dead. 

"  I  became  acquainted  with  him  over  thurty-one  years  ago,  by  the  introduc- 
tion of  that  noble  and  urbane  lawyer  and  gentleman  of  the  olden  time.  Col. 
BoTKiN,  here,  on  the  steps  of  the  old  capitol. 

"There  were  then  in  attendance  upon  the  supreme  court.  Gen.  Wm.  R. 
SiHTii,  Albert  Smith,  A.  D.  Smith,  Judga  Dunn,  Samuel  Crawford, 
James  H.  Knowlton,  Alexander  Botkin,  David  Noggle,  James  Holli- 
DAV,  James  S.  Brown,  James  B.  Cross,  D.  A.  J.  Upham,  H.  N.  Wells, 
Jonathan  E.  Arnold,  Gen.  Paine,  Isaac  P.  Walker,  and  Judge 
Chandler;  and  on  the  benoh  of  the  court.  Judges  Whiton,  Stowe,  Hub- 
bell  and  Enowlton,  all  of  them  long  since  sleeping  with  the  dead;  and 
amongst  them  are  all  the  members  of  the  first  supreme  court;  and  to  this 
grand  array  of  great  lawyers  and  able  men,  now  in  another  and  a  batter 
wodd,  our  deceased  brother  has  been  added,  a  fit  associate  of  such  high 
society. 

"  I  need  not  attempt  an  eulogy  of  Gen.  Smith.  This  duty  has  been  per- 
formed by  others  aiready,  in  terms  suitable  to  the  subject. 

"  I  can  only  say,  and  in  regretful  grief,  that  I  knew  him  for  a  long  time, 
and  most  intimately,  in  all  of  his  relations  in  life,  and  knew  him  only  but  to 
respect  and  admire  him,  as  a  great  lawyer,  a  model  gentleman  and  an  honest 
man,  without  a  single  blemish  on  his  character,  worthy  of  honored  and  ever- 
lasting memory. " 

**The  fbregoingr  report  and  resolutions  were  thereupon  adopted  by  the 
nnanimous  vote  of  the  association.  The  president  then  appointed,  pursuant 
to  the  terms  of  said  resolutions,  Henrt  M.  Lewis,  £sq.,  to  present  the  same 
to  the  circuit  ccurt  of  the  United  States  for  the  western  district  of  Wisconsin; 
J.  C.  Gregory,  Esq.,  to  present  the  same  to  the  circuit  court  for  Dane 
Vol.  XLIX.— 3 
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county;  Hon.  I.  C.  Sloan  to  present  the  same  to  the  supreme  court  of  the 
state  of  Wisconsin. 

"The  association  then  acyoumed." 

Matf  it  please  (he  Court:  I  cannot  allow  this  occasion  to  pass  without 
adding  a  brief  tribute  to  the  estimation  of  the  character  and  worth  of  Greneral 
Smith,  so  fitly  expressed  by  the  Dane  County  Legal  Association.  He  was 
indeed  a  conspicuous  man  in  all  the  relations  of  life — socially,  politically,  and 
as  a  member  of  the  legal  profession.  Although  hardly  past  the  prime  of 
matured  life  and  usefulness  when  he  died,  he  had  been  an  active  resident  of 
the  city  of  Miidison  for  more  than  thirty -five  years.  On  establishing  himself 
here  in  1844,  he  immediately  assumed  a  prominent  place  in  the  social  life  of 
this  then  newly  settled  city,  which  he  retained  until  the  time  of  his  death. 
He  was  pleasant,  agreeable  and  kindly  in  his  social  relations;  he  had  the 
valuable  gift  of  conferring  pleasure  upon  and  increasing  the  cheerfulness  of 
the  society  in  which  he  mingled;  his  presence  always  enlivened  and  bright- 
ened the  social  gathering. 

He  was  interested  and  active  in  all  schemes  to  promote  the  welfare  of  the 
people,  and  to  improve  the  city  in  which  he  lived  so  long  and  which  he  loved 
so  well.  His  pleasant  speech  and  active  personal  eflForts  were  never  wanting 
in  municipal  affairs  which  tended  to  enhance  the  public  good.  From  first  to 
last  of  his  loDg  residence  here,  he  was  a  valuable  public-spirited  citizen,  whose 
loss  was  felt  and  mourned  by  his  fellow  townsmen  most  sincerely  and  deeply. 
He  had  a  large  acquaintance  in  other  portions  of  the  state;  the  estimable, 
kindly  qualities  of  his  character  became  so  widely  known,  that  at  the  time  of 
his  deaUi  1  believe  he  numbered  as  many  friends  and  admirers  in  this  state  as 
any  man  who  has  ever  hved  in  it.  • 

He  early  developed  a  taste  for  politics,  and  at  once  became  a  noted  man  in 
the  political  arena.  From  the  time  he  first  entered  upon  the  active  duties  of 
life  to  the  time  of  his  death,  he  belonged  to  the  Democratic  party.  He  sup- 
ported the  measures  and  followed  the  fortunes  of  that  party  through  all  the 
vicissitudes  of  political  strife,  with  unswerving  fidelity.  He  early  became  a 
leader  in  its  councils.  He  was  active,  prominent  and  influential  in  the  politics 
of  the  city,  the  county,  the  state  and  tlie  nation.  He  attended  the  pri- 
mary meetings  of  his  party;  was  frequently  selected  as  delegate  to  its  conven- 
tions, county,  state  and  national.  As  a  speaker  at  political  meetings  he  was 
persuasive,  forcible  and  eloquent,  and  achieved  great  distinction  and  popu- 
larity. He  frequently  represented  the  state  oa  one  of  the  delegates  to  national 
Democratic  conventions,  where  he  met  the  ablest  men  of  his  party  gathered 
from  all  parts  of  the  country.  On  such  occasions  he  was  a  man  of  mark.  His 
great  abilities  as  a  speaker  raised  him  into  notice,  and  gathered  about  him 
many  admirers,  whom  his  rare  social  qualities  made  his  friends.  In  all  the 
political  scenes  in  which  he  was  an  actor,  he  was  an  influential  and  trusted 
political  leader. 


Digitized  by  LjOOQ IC 


SUPREME  COUET  OF  WISCONSIN.  35 

Death  of  Hon.  George  B.  Smith. 

General  Smitii  was  a  promment  member  of  the  legal  pcoleaaion  of  this 

slate.    He  early  won  a  place  in  its  front  rank.    He  became  known  beyond 

the  limits  of  his  county;  his  reputation  extended  throughout  the  state.    By 

the  snffirages  of  the  people  he  became  early  in  his  professional  career  the  first 

kw  officer  of  the  state,  its  attorney  general.    His  professional  services  were 

sooght  in  important  causes,  and  his  forensic  efforts  in  juiy  trials  in  many 

counties  of  the  state  increased  his  reputation,  while  his  genial  social  quaUties 

added  to  the  number  of  his  friends. 

It  may  not  be  said  that  he  possessed  in  the  highest  degree  th^  power  of  dose 
analytical  reasoning,  or  the  severe  logic  which  the  discussion  of  dry  questions 
of  law  sometimes  requires.  But  he  was  always  fluent  and  persuasive,  and 
sometimes  truly  eloquent. 

It  may  be  truly  said  of  him,  that  he  was  never  called  upon  to  speak  in  aji 
important  cause  at  circuit  that  he  did  not  to  a  great  extent  lead  captive  his 
hearers  and  inorease  the  number  of  his  admirers. 

His  death  could  not  fail  to  make  a  ddep  impression  upon  the  members  of 
the  bar  throughout  the  state,  and  upon  the  members  of  this  court,  where  he 
had  appeared  so  often  in  the  discharge  of  his  professional  duties.  We  had 
been  associated  with  him  so  long  on  terms  of  friendly  intercourse,  we  had  all 
met  him  so  many  times  in  social  converse,  in  the  discharge  of  professional 
duties,  in  legal  contentions,  in  political  council  or  strife,  and  had  always  found 
him  so  sociable,  friendly  and  agreeable,  without  envy,  hatred  or  malice,  that 
we  should  indeed  be  insensible  to  the  emotions  of  friendship  if  we  failed  to 
miss  his  fcrniligtr  presence  and  deeply  mourn  what  seems  to  us  to  be  his  un- 
timely death. 

As  we  stand  in  the  presence  of  this  court,  and  look  around  upon  our  profcs- 

sifflial  associates,  the  feeling  that  an  important  factor  in  the  legal  complement 

of  the  bar  of  this  court  is  lacking,  impresses  us  deeply  and  painfully.    We 

can  hardly,  even  now,  after  the  lapse  of  60  long  a  period  of  time  since  his 

death,  realize  the  sad  truth  that  all  that  was  mortal  of  George  B.  Smith 

has  been  consi^rned  to  the  grave,  and  that  his  imperishable  spirit  has  gone  to 

that  great  court  where  the  final  and  unreversible  judgment  of  the  Supreme 

Raler  of  the  Universe  is  pronounced  upon  all  His  morally  responsible  creature, 

who  are  permitted,  as  He  wills,  to  take  the  longer  or  shorter  journey  of  human 

life.    Let  us  keep,  so  long  as  we  may,  in  the  busy  struggle  of  active  life,  the 

memoiy  of  his  ^nial,  kindly,  social  qualities  fresh  and  green. 

I  move  that  the  memorial  and  resolutions  which  I  have  read,  be  entered 
npon  the  records  of  this  court  as  expressive  of  our  deep  sense  of  the  loss  we 
have  sustained  in  the  death  of  the  Honorable  George  B.  Smith,  and  as  a 
permanent  testimonial  of  his  character  and  worth. 
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J.  C.  Gregory,  Esq.,  said: 

May  U please  the  Court:  I  am  not  willing  that  this  occasion  should  pass 
without  saying  a  word  in  regard  to  our  deceased  friend,  George  B.  Smith. 
but  will  not  enlarge.  The  address  and  resolutions  fully  express  my  esti- 
mate of  his  high  chai^acter  and  abilities.  Long  continued  intercourse,  pro- 
fessional and  personal,  increased  my  love  and  admiration  for  him.  I  came  to 
know  him  as  a  great  man  in  professional  and  public  affairs;  as  the  kindest 
and  best  of  husbands  and  fathers,  and  the  most  social  and  agreeable  com- 
panion, whose  death,  while  yet  the  hope  of  many  years  was  before  him,  caused  a 
shock  in  this  community  neve-  felt  before.  The  frequency  of  "  sudden  deaths  " 
in  our  midst,  striking  down  not  only  those  in  advance  of  us  in  years,  but  those 
behind  us,  admonishes  us  that  soon  others  will  be  here  to  do  for  us  what  we 
now  do  for  the  honored  dead.  May  we  so  live  as  to  merit,  in  part  at  least, 
the  attentions  we  now  bestow. 

After  further  remarks  by  A.  B.  Braley,  Esq.,  judge  of  the 
municipal  court  of  Dane  county  (of  which  no  record  has  been 
preserved),  Chief  Justice  Ryan  replied  as  follows: 

Sundry  accidents  have  delayed  the  announcement  to  this  court  of  the  death 
of  George  B.  Smith;  but  to-day  his  memory  is  as  green,  and  his  presence 
as  much  missed  from  amongst  us,  as  at  first —  a  higher  tribute  to  his  mcmoiy 
than  any  words  can  convey.  Yet  it  is  fitting  that  our  appreciation  of  him, 
and  our  sense  of  his  loss,  should  receive  some  expression  in  words  also.  So 
far  as  this  can  be  done,  it  has  been  so  felicitously  done  by  tlie  bar  that  little  is 
left  for  the  court  to  add. 

Mr.  Smith  was  a  man  of  high  intellect  and  no  common  character.  His 
mind  partook  somewhat  of  the  nature  of  genius.  Ho  was  apt  to  rely  more 
on  the  inspiration  of  his  own  understanding  than  on  the  teachings  of  others, 
looking  perhaps  more  frequently  within  than  without  for  light  on  the  subjects 
he  considered.  His  general  intelligence  was  of  high  order,  but  he  was  not 
distinguished  for  dose  logical  power.  His  reading  was  discursive;  he  could  not 
properly  be  called  a  scholar,  even  in  his  profession.  His  arguments  in  court 
were  not  always  remarkable  for  their  learning.  But  he  discussed  no  subject, 
in  or  out  of  court,  on  which  his  great  intelligence  did  not  throw  much  light. 
In  this  respect  he  strongly  resembled  Mr.  Webster;  oftener  leading  men  by 
persuasion  than  overcoming  them  by  conviction.  This  went  towards  making 
him  what  ho  was  —  a  very  effective  popular  speaker,  a  very  successful  jury 
lawyer;  more  so  than  dry  logical  argument  would  probably  have  made 
him.  And  even  in  court  this  tended  to  aid  correct  conclusions,  though  not 
always  in  his  favor.  I  can  say  for  myself  that  I  never  heard  an  argument  of 
Mr.  Smith  without  receiving  a  deaier  comprehension  of  the  questions  dis- 
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ca^ed,  whether  T  shared  his  views  or  not.  He  was  essentially  an  orator; 
alwajrs  self-possessed,  always  self-reliant.  His  mental  resources  were  great, 
and  were  always  at  command.  His  faith  in  his  own  views  was  generally  un- 
doubting.  and  was  a  power  of  no  mean  order.  Altogether,  he  was  an  admira- 
ble advocate,  with  not  many  equals,  with  few  superiors,  amongst  the  great 
advocates  of  our  profession. 

Mr.  Smith  was  a  man  of  singularly  genial  disposition.  His  ability  had 
little  of  the  passionate  type,  easily  ruffled  and  prone  to  severity.  He  was  essen- 
tially sympathetic.  And  this  quality  entered  into  his  eloquence,  and  added 
largely  to  its  influence.  But  it  was  in  private  that  his  genial,  sympa- 
thetic nature  was  most  apparent.  It  was  impossible  to  know  him  without 
recognizing  his  warm  and  generous  heart.  This  was  the  crowning  glory  of 
his  character.  It  was  so  striking  that  it  drew  all  hearts  towards  him.  We 
may  have  among  ns  abler  men,  perhaps  better  men ;  but  it  would  be  difficult 
to  find  a  man  so  universally  beloved  as  George  B.  Smith.  In  the  contro- 
versies of  life  he  was  always  earnest,  often  enthusiastic;  but  his  zeal  was  so 
tempered  by  his  kindly  nature  that  it  left  no  abiding  rancor  behind  it.  When 
most  men  die,  we  are  apt  to  lay  forgiveness,  as  a  wreath,  upon  their  coffins. 
This  was  not  so  with  Mr.  Smith  :  his  kindly  nature  had  left  no  surviving  sting 
m  any  heart  to  be  forgiven. 

Mr.  Smith  di^d  in  the  full  vigor  of  life;  cut  off  from  many  years  of  usefulness 
and  distinction.  He  has  left  vacant  an  honorable  and  useful  place  in  his  pro- 
fession, from  which  his  cotemporaries  will  always  miss  him.  He  has  left  a 
void  in  many  hearts  which  will  last  till  their  turn  comes  to  jom  him  in  a  better 
world.  He  has  bequeathed  to  us  all  a  memory  not  to  be  forgotten  to  the  end. 
And  we  pay  this  feeble  tribute  to  his  memory,  feeling  how  inadequate  words 
are  to  express  our  sense  of  a  useful  and  beautiful  life.  Tliat  those  also  who 
come  after  us  may  know  something  of  the  dead  whom  we  honored  in  life,  it  is 
ordered  that  these  proceedings  be  entered  at  large  in  the  journal  of  the  court, 
and  published  in  the  reports. 
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CASES  DETERMINED 

AT  THB 

yanuary  Term,  1880. 


Selleck  and  another  vs.  Gbiswold  and  another. 
March  10^  March  30,  1880: 

Pleading:  CotJirrEiiCLAiM.  (1)  Waiver,  by  reply,  of  technical  objection  to 
form  of  counterclaim. 

SpsciAii  Verdict:    (2 J  Answers  held  inconsistent. 

Vendor  and  Purchaser  of  Timber  Land.  (3)  Purchaser's  right  of  ac- 
tion for  shortage  in  stipulated  amount  of  timber. 

New  Trial.    (4)  Question  left  to  court  below,  on  equal  division  of  this  court. 

1.  Where  an  answer  sets  oat  facts  sufficient  to  constitute  a  counterclaim, 

and  demands  a  positive  judgment  thereon  against  the  plaintiff,  and  a 
reply  is  made  thereto,  and  the  issue  tried  without  objection,  it  is  too  late 
to  ol]ject  here,  on  appeal,  that  such  pleading  of  defendant  was  not 
therein  named  a  counterclaim. 

2.  Defendants*  right  to  recover  on  their  counterclaim  depended  upon  proof 

that,  in  estimating  the  amount  of  timber  on  certain  lands,  they  had 
been  misled  by  plaintiffs'  agent.  The  jury  found  specially,  that  defend- 
ants, **by  mistake,"  included  in  their  estimate  the  timber  upon  other 
lands,  **  and  that  the  agent  of  the  plaintiffs  was  the  cause  of  such  false 
estimate;"  bat  they  also  found  that  "  the  testimony  does  not  show  by 
what  word  or  act,  or  in  what  manner,  plaintiff)*  agent  caused  defendants 
to  view  the  wrong  land."  Held,  that  the  findings  are  inconsistent,  and 
will  not  sustain  a  judgment  for  the  defendants. 

3.  Parties  to  a  contract  for  an  exchange  of  pine  lands  for  city  lots  agreed 

that  if,  upon  a  view  of  the  pine  lands,  within  a  certain  time,  the  vendee 
thereof  was  not  satisfied  that  they  contained  a  specified  amount  of  tim- 
ber, persons  appointed  in  a  certain  manner  in  behalf  of  both  parties 
Bhoold  estimate  the  amount;  and  any  shortage  appearing  from  such 
estimate  should  be  compensated  by  a  reconveyance  of  certain  of  the  city 
lots  at  stipulated  prices.    Thereupon  the  vendee  of  the  pine  lands  pro- 
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ceeded  to  view  them  within  the  time  fixed,  and  expressed  himself  as 
satisfied  with  the  amount  of  timber  thereon,  and  mutual  conveyances 
were  made.  Held,  that  such  vendee  could  not  afterwards  recover  for 
any  shortage  in  the  timber,  without  proof  of  a  mistake  on  his  part 
caused  by  the  culpable  act  of  the  other  party,  or  at  least  proof  that  upon 
discovery  of  a  mistake  prompt  notice  thereof  was  given  to  the  other 
party,  with  a  demand  to  have  it  corrected. 
4.  The  justices  of  this  court,  sitting  in  the  cause,  being  equally  divided  upon 
the  question  whether  judgment  should  go  for  the  appellants  on  the 
special  findings,  or  there  should  be  a  new  trial,  the  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to  law;  leav- 
ing the  court  below  to  determine  the  question  of  a  new  trial.  Noonan 
V.  Ovton,  31  Wis.,  265. 


APPEAL  from  the  Circuit  Court  for  Door  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylor: 

"  The  plaintifTs  brought  their  action  to  recover  the  sum  of 
$2,701.37  and  interest,  which  they  allege  they  had  been  com- 
pelled to  pay  under  the  provisions  of  a  contract  made  by  the 
parties  for  the  exchange  of  real  estate  situate  in  the  city  of 
Chicago,  owned  by  the  Griswolds^  for  property  situated  in 
Door  county,  owned  by  the  SellecTcs^  and  which,  by  the  terms 
of  such  contract,  the  defendants  were  bound  to  repay  to  the 
plaintiffs.  To  this  claim  the  defendants  do  not  pretend  to 
have  made  any  successful  defense,  but,  amongst  other  defenses, 
they  alleged,  by  way  of  counterclaim,  that  the  contract  for  the 
exchange  of  said  real  estate  had  been  broken  on  the  part  of 
the  plaintiffs,  and  that  the  defendants  had  suffered  large  dam- 
ages by  reason  of  such  breach  on  th^ir  part. 

"  The  claim  on  the  part  of  the  defendants  is,  that  by  the 
terms  of  such  contract  the  plaintiffs  had  warranted  that 
there  were  10,000,000  feet  of  merchantable  pine  timber  lying 
and  standing  on  a  certain  tract  of  pine  lands,  containing 
about  1,055  acres,  which,  by  said  contract,  the  plaintiffs  were 
to  convey,  and  did  convey,  to  the  defendants;  that  such  war- 
ranty was  broken  by  reason  of  the  fact  that  there  were  not  10,- 
000,000  feet  of  pine  timber  lying  and  standing  on  said  tract 
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of  land,  and  that  the  whole  amount  of  said  pine  timber  on 
such  land,  at  the  time  of  the  conveyance,  did  not  exceed 
5,000,000  feet;  and  they  claim  as  damages  for  the  breach  of 
snch  warranty  at  the  rate  of  two  dollars  per  thousand  feet  for 
2,000,000  feet  of  such  deficiency,  and  at  the  rate  of  four  dol- 
lars per  thousand  feet  for  all  the  deficiency  exceeding  said 
2,000,000  feet. 

"  Upon  the  trial,  the  jury  were  requested  to  find  a  special 
verdict;  'and  they  found,  amongst  other  things,  that  the 
plaintiffs  were  entitled  to  recover  the  said  sum  of  §2,701.37 
and  interest,  claimed  by  them;  and  they  also  found  in  favor 
of  the  defendants,  on  their  counterclaim,  that  the  whole 
amount  of  pine  timber  on  said  lands,  at  the  time  the  same 
were  coaveyed  by  the  plaintiffs  to  the  defendants,  was  7,722,- 
507  feet,  and  no  more. 

"There  was  no  dispute  on  the  trial  as  to  the  price  per  thou- 
sand which  the  defendants  were  entitled  to  recover  for  the 
deficiency  of  the  pine  upon  the  lands  conveyed  (if  there  was 
any  such  deficiency),  as  the  written  contracts  between  the 
parties  fixed  the  price  at  two  dollars  per  thousand  for  2,000,000 
feet,  and  four  dollars  per  thousand  for  the  excess  over  the 
2,000/)00  feet.  There  was,  however,  some  question  whether 
the  2,000,000  feet  should  be  paid  for  in  cash,  or  in  certain 
Chicago  lots  conveyed  by  the  defendants  to  the  plaintiffs,  at  a 
valuation  of  $500  each.  The  excess  over  the  2,000,000  was 
to  be  paid  for  at  the  rate  of  four  dollars  per  thousand,  in  cash. 
By  the  terms  of  the  written  contracts,  the  2,000,000  feet 
were  to  be  paid  for  at  the  rate  of  two  dollars  per  thousand 
in  certain  lots  which  the  defendants,  hj  the  terms  of  the  same 
contract,  had  conveyed  to  the  plaintiffs,  at  a  valuation  of  $500 
per  lot 

"  It  is  admitted  by  the  parties  that  the  evidence  on  the  trial 
showed  that  the  plaintiffs  had  sold  and  conveyed  away  said 
lots  before  the  trial  of  the  action,  and  no  evidence  was  given 
as  to  their  real  value.    Upon  the  special  verdict  both  parties 
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moved  for  judgment,  and  the  court  ordered  judgment  in  favor 
of  the  defendants  for  the  sum  of  $3,215.14  damages,  and 
$94.25  costs.  This  amount  was  arrived  at  in  the  following 
manner:  The  court  allowed  the  plaintiffs'  claim  of  $2,701.37 
and  interest  thereon,  $585.24,  making  a  total  in  favor  of 
plaintiffs  of  $3,286.61,  and  at  the  same  time  allowed  the 
defendants  — 

For  2,000,000  feet  of  pine,  at  $2  per  M.      -      $4,000  00 
For  277,493  feet,  at  $4  per  M.        -        -  1,109  72 

Amount  paid  for  an  abstract,      -        -        -  30  00 

$5,139  72 
And  interest  on  this  sum,  at  6  per  cent.,  from 
'  February  24,  1874,  to  the  time  of  trial,      -      1,362  03 

Making  in  all, $6,501  75 

Deducting  amount  allowed  plaintiffs,        -  3,286  61 

Leaving  balance  in  favor  of  defendants,  $3,215  14 

— For  which  judgment  was  rendered  in  their  favor. 

"  The  plaintiffs  appeal  from  the  judgment,  and  allege  as 
errors,  ^r*^,  that  under  the  pleadings  no  judgment  should  have 
been  rendered  in  favor  of  the  defendants,  because  they  had  not 
set  up  any  counterclaim  in  their  answer;  and  second^  ^hat 
upon  the  findings  of  the  special  verdict  the  defendants  were 
not  entitled  to  recover  anything,  except,  perhaps,  the  $30  for 
an  abstract." 

For  the  appellants  there  was  a  brief  by  J.  V.  cfe  C.  Quarles^ 
and  oral  argument  by  J.  V,  Quarles. 

E,  A,  Sherburne^  for  the  respondents. 

Taylor,  J.  We  are  clear  that  the  matter  set  out  in  the 
defendants'  answer  was  sufficient  to  constitute  a  counterclaim; 
and,  although -it  was  not  named  a  counterclaim  by  the  defend- 
ants, they  demanded  judgment  thereon  in  their  favor.  The 
plaintiffs  having  treated  it  as  such  by  replying  thereto,  and, 
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the  case  having  been  tried  upon  the  theory  that  it  was  a 
conaterclaim,  it  is  too  late  to  object  here  that  it  was  error  in 
the  court  below  to  enter  judgment  thereon  in  favor  of  the 
defendants,  if,  npon  the  evidence  and  finding,  thej  are  entitled 
to  such  judgment. 

It  is  urged  with  great  ability,  on  the  part  of  the  learned 
counsel  for  the  plaintiffs,  that  the  defendants  had  waived  or 
forfeited  all  right  under  their  contracts  to  recover  anything 
for  any  deficiency  of  pine  timber  on  the  lands  conveyed  to 
them  by  the  plaintiff's,  and  consequently  had  no  right  to  re- 
cover on   their  alleged   counterclaim.     To    understand    the 
argument  of  counsel  on  this  point,  it  will  be  necessary  to  state 
the  exact  terms  of  the  two  contracts  made  between  the  parties, 
bearing  upon  that  subject. 

The  first  contract  was  dated  February  3, 1874,  and  upon  this 
subject  provided  as  follows:  "  It  is  estimated  that  the  above 
described  pine  lands  will  cut  10,000,000  feet  of  good  pine 
timber,  and  it  is  agreed  by  and  between  the  parties  contracting, 
that  said  first  party  [meaning  defendants]  is,  within  thirty  days 
from  this  date,  to  view  said  pine  lands,  and  in  case  he  esti- 
mates the  quantity  of  lumber  thereon  at  less  than  herein 
estimated,  then  the  said  parties  are,  within  forty  days  from  this 
date,  to  select  each  one  disinterested  person,  and  said  persons 
are  together  to  view  and  estimate  the  quantity  of  said  pine; 
and,  in  case  they  cannot  agree  on  the  amount,  then  they  are  to 
select  a  third  party,  who  shall,  with  them,  view  the  said  pine 
and  estimate  the  quantity  thereof,  and  the  decision  of  the  three 
shall  be  final;  and  should  said  lumber  fall  short,  as  estimated 
by  said  viewers,  of  the  amount  herein  estimated,  to  the  amount 
of  over  2,000,000  feet,  then  this  contract  shall  be  null  and 
void;  but  if  said  estimated  shortage  is  less  than  2,000,000  feet 
of  lumber,  then  said  second  party  [meaning  plaintiffs]  shall 
make  such  shortage  good  by  lots  in  Woodbury's  subdivision, 
at  prices  taken  by  him,  valuing  the  lumber  at  two  dollars  per 
thousand  stnmpage." 


Digitized  by  LjOOQ IC 


44  SUPREME  COURT  OF  WISCONSIN, 

Selleck  and  another  vs.  Griswold  and  another. 

Ou  the  21st  of  February,  1874,  and  before  any  estimate  of 
Jthe  pine  had  been  made,  a  second  contract  was  made,  which 
materially  changed  the  first  in  regard  to  the  pine  timber. 
The  first  evidently  contemplated  the  settlement  of  the  question 
as  to  the  quantity  of  pine  on  the  lands  contracted  to  be  con- 
veyed before  the  conveyances  carrying  out  the  contract  for  an 
exchange  of  the  properties  were  delivered.  Circumstances 
occurring  which  made  it  important  that  the  plaintiflFs  should 
receive  conveyances  of  the  lands  agreed  to  be  conveyed  by  the 
defendants  to  them  before  that  matter  could  be  satisfactorily 
settled,  another  contract  was  made  between  the  parties  upon 
this  as  well  as  some  other  matters  contained  in  the  first  con- 
tract. In  regard  to  the  pine  timber,  the  contract  of  February 
21,  1874,  provided  as  follows:  "I,  Benjarrhin  Selleck^  in 
consideration  of  receiving  the  deeds  to  certain  property 
formerly  owned  by  L,  M.  Griswold  and  Anne  Griswold^  his 
wife^  which  said  deeds  are  now  in  the  possession  of  Ling  & 
Holmes,  do  hereby  agree  with  said  Z.  M.  Griswold  that, 
should  the  amount  of  pine  timber  on  certain  lands  purchased 
by  said  Griswold  from  me  and  located  in  Door  county,  Wis- 
consin, fall*  short  of  the  specified  amount  of  ten  million  feet, 
then  I  will  make  such  shortage  good  to  the  amount  of  two 
million  feet,  at  the  rate  of  two  dollars  per  thousand,  to  be  paid 
in  lots  in  Woodbury's  subdivision,  at  Irving  park,  at  $500  per 
lot,  as  purchased  by  me  from  said  Griswold.  But  should  said 
timber  fall  short  of  eight  million  feet,  then  I  will  pay  for  snch 
shortage  at  the  rate  of  four  dollars  per  thousand  feet  in  cash 
for  all  under  eight  million.  In  order  to  determine  such  short- 
age, it  is  agreed  by  and  between  said  Griswold  and  myself, 
that  said  Griswold  shall  view  said  pine  lands  on  or  before 
thirty  days  from  date,  and  in  case  he  estimates  the  amount  of 
timber  thereon  at  less  than  ten  million  feet,  then  the  said 
Griswold  and  myself  shall,  within  forty  days  from  this  date, 
select  each  one  disinterested  person,  and  said  persons  shall 
together  view  and  estimate  the  quantity  of  said  pine;  and  in 
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case  they,  the  pei-sons  so  selected,  cannot  agree,  then  they  shall 
select  a  third  party  and  estimate  the  quantity  thereof,  and  the 
decision  of  the  three  persons  so  selected  shall  be  final."  This 
contract,  though  signed  by  Benjamin  Selleck  and  Z.  JH. 
Griswold  alone,  was  admitted  by  both  parties  to  have  been 
made  on  behalf  of  the  parties  to  the  original  contract,  and  to 
be  binding  npon  them. 

It  is  claireied  by  the  plaintiffs  that  under  these  several  con- 
tracts the  defendants  could  not  recover  for  any  shortage  of 
pine  timber  on  the  lands  conveyed,  until  the  amount  of  such 
shortage  was  first  ascertained  in  the  manner  provided  in  the 
contracts;  and  they  also  claimed  that  the  defendants  had 
viewed  and  estimated  the  pine  in  the  manner  provided,  and, 
after  making  such  estimate,  had  expressed  themselves  satisfied 
with  the  estimate  in  the  contracts,  and  asked  no  further  esti- 
mate to  be  made  by  other  disinterested  persons,  to  be  selected 
by  the  parties,  as  therein  provided.  It  will  be  seen  that,  by 
the  pleadings  in  the  case,  the  defendants  adopted  the  same 
view  of  the  contracts,  but  sought  to  evade  the  effect  of  the 
view  and  estimate  made  by  them  under  the  terms  of  the  con- 
tracts, by  alleging  that  there  was  a  mistake  made  in  such 
estimate,  and  that  such  mistake  was  occasioned  by  the  deceit 
or  fraud  of  the  plaintiffs. 

Upon  the  trial,  the  defendants  amended  their  answer  so  as 
to  raise  but  a  single  issue  in  the  case  as  to  their  right  to  recover 
for  the  shortage  of  pine  timber  on  the  pine  lands.  The 
amended  answer  alleges  that  within  the  time  prescribed  for 
viewing  said  pine  lands  and  making  an  estimate  of  the  amount 
thereof  by  said  defendants,  as  provided  for  in  the  second  con- 
tract, they  were  induced  by  the  plaintiffs  to  defer  the  time  for 
viewing  the  same  and  making  said  estimate  until  some  time  in 
the  month  of  June,  1874;  and  that,  at  the  time  to  which  said 
view  and  estimate  were  so  deferred,  defendant  Z,  M.  Griswold 
went  with  the  agent  of  the  plaintiff  to  make  such  view  and 
BStim^te'  that  before  that  time  said  Griswold  had  never  seen 
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said  lands,  and  was  unacquainted  with  their  location;  that  the 
agent  of  the  plaintiffs  was  well  acquainted  with  said  lands, 
and  went  with  said  Griswold  as  a  guide,  and  conducted  and 
showed  him  what  he,  said  agent,  then  and  there  represented 
were  the  lands  and  pine  timber  mentioned  in  said  contract; 
that  said  Griswold  believed  said  representations  to  be  true, 
and  estimated  the  quantity  of  pine  on  the  lands  as  shown  to 
him  at  10,000,000  feet. 

Such  answer  then  alleges,  for  the  purpose  of  showing  that 
the  defendants  ought  not  to  be  bound  by  such  estimate  made 
by  and  on  behalf  of  the  defendants,  under  the  provisions  of 
said  contract,  and  that  they  are  entitled  to  recover  for  any 
shortage  which  did  in  fact  exist,  notwithstanding  they  esti- 
mated the  pine  at  10,000,000  feet,  and  virtually  accepted  the 
same  as  containing  10,000,000  feet,  without  demanding  any 
farther  or  other  estimate  thereof,  under  the  contract  or  other- 
wise; that  in  making  said  estimate  said  Griswold  had  been 
deceived  by  the  agent  of  the  plaintiffs;  that  said  agent  had 
shown  said  Griswold  a  large  tract  of  land,  which  was  no 
part  of  the  tract  conveyed  to  the  defendants;  and  that  said 
Grisxooldj  in  making  his  estimate  of  10,000,000  feet,  had  esti- 
mated the  pine  on  the  lands  so  shown  to  him,  and  which  were 
not  a  part  of  the  tract  purchased  by  the  defendants;  that  in 
September  following  the  defendants  first  learned  of  the  decep- 
tion which  had  been  practiced  upon  them  by  the  agent  of  the 
plaintiffs;  that  they  then  estimated  the  quantity  of  pine  on 
the  lands  actually  purchased,  and  estimated  the  quantity  at 
less  than  10,000,000  feet,  and  notified  the  plaintiffs'  agent,  in 
December,  1874,  orally,  that  they  were  not  satisfied  with  the 
amount  of  pine  on  the  land,  and  on  the  31st  of  August,  1875, 
notified  the  plaintiffs,  in  writing,  to  select  a  person  to  view 
and  estimate  the  pine  with  a  person  to  be  selected  by  the 
defendants  for  that  purpose,  as  provided  in  the  agreements; 
and  that  the  plaintiffs  paid  no  attention  to  this  request.  The 
answer  then  avers  that  there  were,  in  fact,  less  than  6,000,000 
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feet  of  timber  on  the  lands  when  said  contracts  were  made, 
and  daims  to  recover  for  the  actual  shortage  under  the  counter- 
claim in  said  action. 

By  this  amended  answer  or  counterclaim  the  defendants 
themselves  narrowed  the  issues  as  to  their  right  to  recover  for 
any  shortage  of  pine  timber  on  the  lands  purchased  by  them, 
to  two  questions:  firsts  whether  the  plaintiffs'  agent  had  been 
guilty  of  any  deceit  or  fraudulent  practice  at  the  time  he 
showed  the  lands  to  the  defendant  Griswold^  in  June,  1874, 
which  led  him  to  make  an  overestimate  of  the  pine  on  the 
lands  purchased;  and  second^  whether  there  was  in  fact  any 
shortage.  The  jury  have  found  that  there  was  in  fact  a 
shortage  of  2,277,493  feet,  and  this  finding  is  so  supported 
by  the  evidence  that  this  court  would  not  be  justified  in  re- 
versing the  finding  of  the  jury  upon  that  point;  and  the  only 
difficulty  in  the  way  of  the  defendants'  right  to  recover  arises 
from  the  findings  of  the  jury  upon  the  first  question.  If  the 
agent  of  the  plaintiffs  was  guilty  of  no  deception,  and  did 
nothing  to  prevent  the  defendants  from  making  a  view  and 
estimate  of  the  lands  actually  purchased,  and  the  defendants 
made  a  careless,  imperfect  or  negligent  view  and  estimate, 
and  expressed  themselves  satisfied  with  the  amount  as  fixed  by 
the  contract,  tliere  can  be  no  doubt  but  that  the  defendants 
have  accepted  the  estimate  fixed  in  the  contract,  and  cannot 
recover  for  any  shortage  which  may  have  in  fact  existed. 

The  contract  having  provided^^  that  the  defendants  should 

view  the  lands  and  make  an  estimate  within  a  fixed  time,  and 

that  if,  after  making  such  view  and  estimate,  they  estimated 

the  price  at  less  than  10,000,000  feet  (the  amount  estimated  in 

the  contract),  each  party  should  select  a  disinterested  person, 

and,  if  they  oonld  not  agree,  they  should  select  a  third  person, 

and  the  estimate  of  the  three  should  be  final  as  to  the  amount, 

and  they  having  gone  on  under  the  contract  as  extended  by 

mutual   agreement,  and  made  an   estimate   that  there  were 

10,000,000  feet,  that  settles  the  question  under  the  contract 
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that  there  was  no  shortage  to  be  paid  for  by  the  plaintiffs, 
unless  the  defendants  can  show,  as  claimed  in  their  answer, 
that  this  overestimate  was  induced  or  brought  about  by  the 
fraudulent  acts  of  the  plaintiffs  or  their  agents;  or  possibly  de- 
fendants might  show  that  they  made  a  mistake  in  the  estimate 
not  attributable  to  their  neglect,  or  the  neglect  of  their  agent, 
and  that,  upon  the  discovery  of  such  mistake,  they  promptly 
communicated  the  fact  to  the  other  party,  and  asked  to  have 
the  same  corrected  by  a  fair  estimate  under  the  terms  of  the 
contract. 

The  defendants  do  not  claim  any  mistake,  however,  in  their 
pleadings,  except  such  as  they  allege  was  induced  by  the  fraud 
or  deception  of  the  plaintiffs'  agent.  Upon  this  point  the 
special  verdict  finds,  in  answer  to  the  third  question  proposed 
by  the  defendants,  "that  Z.  J/.  Griswold^  in  estimating  said 
pine  timber  in  June,  1874,  by  mistake  included  in  such  esti- 
mate timber  not  on  the  lands  conveyed  by  plaintiffs  to  the 
defendants,  and  that  the  agent  of  tlie  plaintiffs  was  the  cause 
of  such  false  estimate."  The  jury  were  asked  the  following 
question  by  the  plaintiffs:  "If  you  answer  the  third  question 
of  the  defendants  in  the  affirmative,  then  state  fully  and  par- 
ticularly in  what  such  mistake  consisted,  and  in  what  way,  and 
by  what  act  or  acts,  the  said  agent  of  the  plaintiffs  became  or 
was  responsible  for  such  mistake;  and,  if  you  say  that  the 
defendant  Gi^wold  viewed  the  wrong  lands,  then  state  in 
answer  hereto,  particularly,  what  lands  were  viewed  and  esti- 
mated by  him  which  are  not  included  in  the  contract."  The 
jury  answered  this  question  as  follows:  "Plaintiffs'  twentieth 
question  [the  one  above  stated]  is  answered  by  saying,  the 
seven  forties  stated  in  evidence  by  Mr.  Griswold  in  this 
action.  Further  answer  to  plaintiffs'  twentieth  question: 
The  testimony  does  not  show  by  what  word  or  act,  or  in 
what  manner,  the  plaintiffs'  agent  caused  Mr.  Griswold  to 
view  the  wrong  land." 

To  the  third  question  propounded  by  the  defendants  the 
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jury  answer  generally,  that  the  plaintiffs'  agent  was  the  cause 
oi  the  false  estimate;  but  when  asked  by  the  plaintiffs  to  state 
in  what  way  or  manner,  or  by  what  act  or  acts,  such  agent 
caused  such  false  estimate  to  be  wade,  the  jury  reply,  in  sub- 
stance, "  We  don't  know."  "  The  testimony  does  not  show 
by  what  word  or  act,  or  in  what  manner,  the  plaintiffs'  agent 
caused  Mr,  Griswold  to  view  the  wrong  land." 

These  answers  cannot  well  stand  together;  they  are  not  con- 
sistent with  each  other.  If  the  evidence  satisfied  the  jury  that 
the  plaintiffs'  agent  had  caused  the  defendant  Griswold  to 
view  the  wrong  land,  and  make  a  false  estimate,  it  would  seem 
that  they  ought  to  be  able  to  point  out  some  act  or  word,  or  some 
other  thing  in  the  conduct  of  such  agent,  which  the  evidence 
disclosed,  and  which  induced  them  to  find  that  he  was  in  fault 
for  the  mistake. 

The  general  verdict  upon  the  subject  of  the  conduct  of  the 
agent  is,  that  he  misled  the  defendant  to  his  injury;  but  when 
asked  to  particularize  and  point  out  in  what  way  the  mislead- 
ing was  accomplished,  they  say  the  evidence  does  not  show. 
It  seems  to  us  that  if  there  is  nothing  in  the  evidence  which 
shows  by  what  means   the  deceit  was  practiced  upon  the 
defendant  by  the  agent  of  the  plaintiffs,  there  can  be  no  evi- 
dence upon  which  to  found  a  general  finding  that  any  deceit 
was  in  fact  practiced.    The  main  object  of  a  special  verdict  is 
to  obtain  from  the  jury  a  statement  of  the  facts  proved,  rather 
than  conclusions  deduced  from  such  facts.     It  was  important 
for  the  plaintiffs,  at  least,  to  know  upon  what  facts  found  the 
jury  based  the  conclusion  that  their  agent  was  the  cause  of  the 
false  estimate  made  by  the  defendants.     If  they  had  given  the 
facts  which  led  them  to  the  conclusion,  it  might  have  appeared 
that  such  facts  did  not  sustain  the  conclusion.     It  is  often  of 
the  utmost  consequence  to  the  rights  of  parties  that  the  jury 
shoirid  give  the  facts  from  which  they  draw  their  conclusions. 
The  case  of  Cottrill  v.  Railway  Co.^  47  Wis.,   634,  illus- 
trates the  propriety  of  requiring  the  jury  to  give  the  facts  upon 
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which  they  base  a  general  conclnsion.  In  that  case  the  jury 
found,  as  a  general  conclusion,  that  plaintiff's  intestate  was 
guilty  of  contributory  negligence,  and  so  his  representative 
was  not  entitled  to  recover;  but  the  special  verdict  also  showed 
that  it  was  highly  probable  that  they  based  this  general  con- 
clusion upon  another  fact  which  they  found,  viz.,  that  the 
deceased,  after  seeing  that  a  collision  was  imminent,  might 
have  jumped  from  his  engine  and  thus  prevented  the  injury. 
This  court  reversed  a  judgment  for  the  defendant  on  the  sole 
ground  that  this  fact  found  by  the  jury  did  not  justify  the  con- 
clusion drawn  by  them.  In  the  case  of  Kearney  v.  Railway 
Co.y  47  Wis.,  144:,  this  court  reversed  a  judgment  in  favor  of 
the  plaintiff,  notwithstanding  the  jury  had  found,  generally, 
that  the  plaintiff  was  not  guilty  of  contributory  negligence, 
because,  in  the  opinion  of  the  court,  the  other  special  findings 
of  fact  were  inconsistent  with  such  conclusion.  The  same 
rule  was  laid  down  in  Ilaa^  v,  Raihoay  Co.^  41  Wis.,  44,  51. 
In  Lemke  v.  Railway  Co.^  39  Wis.,  449,  this  court  lays  down 
the  rule  that  when  there  is  a  general  and  special  verdict,  and 
the  special  verdict  is  inconsistent  with  the  general,  the  special 
verdict  must  prevail.  Ryan  v.  Ins,  Co,,  46  Wis.,  671;  Davis 
V.  The  Town  of  Farmington,  42  Wis.,  425. 

The  same  rule  must  apply  to  the  different  parts  of  a  special 
verdict.  If  one  part  of  the  verdict  is  a  general  conclusion, 
and  the  special  facts  are  found  upon  which  the  conclusion  is 
based,  and  such  facts  are  inconsistent  with  the  general  conclu- 
sion, the  special  findings  of  fact  must  prevail  over  the  general 
conclusion.  In  the  case  at  bar  it  may  be  said  that  there  are 
no  special  facts  found  upon  which  the  conclusion  of  the  jury 
is  based,  and  that,  therefore,  there  is  no  inconsistency  between 
the  conclusion  and  the  facts  found.  We  are  of  the  opinion, 
however,  that  it  is  equally  fatal  to  the  conclusion  when  the 
jury  find  that  the  evidence  does  not  disclose  any  fact  upon 
which  it  is  or  can  be  based. 

The  special  verdict  fails  to  show  with  sufficient  clearness 
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that  the  plaintiffs  were  the  cause  of  the  mistaken  estimate 
made  by  the  defendants;  and,  as  it  is  found  that  the  defend- 
ants did  make  a  view  and  estimate  under  the  terms  of  the  con- 
tract, and  expressed  themselves  satisfied  as  to  the  quantity  of 
pine  upon  the  lands,  they  are  estopped  now  from  alleging  that 
they  made  a  mistake  in  such  estimate,  unless,  as  alleged  in 
their  answer,  they  show  that  the  act  or  acts  of  the  plaintiffs,  or 
their  agents,  caused  such  mistake. 

If  it  were  admitted  that  the  defendants  might  recover  for 
the  shortage  in  the  amount  of  pine  without  firpt  resorting  to 
the  methods  for  estimating  the  same  prescribed  in  the  con- 
tracts, as  was  urged  by  the  learned  counsel  for  the  respond- 
ents (but  which  we  think  is  not  at  all  clear),  we  are  still  of  the 
opinion  that  the  defendants  would  be  estopped  from  claiming 
any  such  shortage,  after  going  on,  under  the  contracts,  and 
making  a  view  and  estimate  as  therein  provided,  and  express- 
ing their  satisfaction  as  to  the  amount.  Having  adopted  the 
method  of  ascertaining  the  shortage  prescribed  by  the  con- 
tracts, they  are  concluded  by  the  result  of  such  method.  If 
the  provisions  in  the  contracts  provide  for  a  settlement  of  the 
matter  by  arbitration,  and  the  parties  were  at  liberty  to  refuse 
to  submit  to  that  method  of  settling  the  difficulty,  still,  if 
they  do  submit  to  it,  and  an  award  or  settlement  is  made  in 
the  manner  therein  prescribed,  such  settlement  or  award  can 
not  be  avoided  after  it  is  made,  except  for  fraud  or  mistake, 
any  more  than  an  award  made  by  arbitrators  upon  any  other 
voluntary  submission  to  arbitration. 

A  party  having  made  an  agreement  to  submit  his  difference 

to  the  award  of  arbitrators  may  withdraw  from  the  agreement 

before  the  award  is  made;  but  if  he  submits  to  the  arbitration, 

and  an  award  is  made  before  he  gives  notice  of  his  withdrawal, 

it  is  too  late,  and  the  award  is  conclusive,  unless  avoided  for 

the  causes  above  stated.     So  in  the  case  at  bar,  the  defendants 

having  made  a  view  and  estimate  according  to  the  terms  of 

the  contract,  and  having  expressed  themselves  satisfied  with 
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the  estimate  placed  thereon  by  the  opposite  parties,  that  is  an 
end  to  the  controversy,  unless  they  can  avoid  the  ejffect  of  such 
settlement  of  the  matter  by  showing  a  mistake  in  such  esti- 
mate caused  by  the  culpable  acts  of  the  plaintiffs,  or,  possibly, 
by  showing  that  a  mistake  was  made  without  culpable  neglect 
on  their  part,  and  that  upon  the  discovery  thereof  prompt  no- 
tice was  given  to  the  opposite  party,  with  a  demand  to  have 
the  same  corrected. 

We  think  the  defendants  are  as  much  concluded  in  this 
case  as  they  would  have  been  if  there  had  been  simply  a  parol 
preliminary  agreement  for  the  sale  of  these  lands  by  the 
plaintiffs  to  them,  and  the  plaintiffs,  in  order  to  induce  the ' 
purchase  by  the  defendants,  had  said,  "  We  estimate  that  there 
are  10,000,000  feet  of  pine  timber  on  the  lands,  but  to  sat- 
isfy yourselves  we  will  give  you  ten  days  to  go  and  look  the 
lands  over  and  make  your  own  estimate,  and  if^  after  making 
your  own  estimate,  you  are  not  satisfied  with  our  representa- 
tion, we  will  appoint  indifferent  appraisers  to  make  an  esti- 
mate for  us,  and  we  will  abate  from  the  price  of  the  land 
at  the  rate  of  two  dollars  per  thousand  for  whatever  amount 
they  estimate  the  pine  short  of  10,000,000  feet;"  and  under 
such  parol  agreement  the  defendants  had  viewed  the  lands, 
made  their  own  estimate  and  returned,  and  said  they  were 
satisfied  the  plaintifts'  estimate  was  correct,  and  had  taken  a 
conversance  of  the  lands  and  paid  the  purchase  money.  There 
could  be  no  question  that  in  such  case  the  defendants  would 
be  concluded  unless  they  were  able  to  show  that  they  had 
made  a  mistake  in  their  estimate,  which  mistake  was  caused 
by  the  fraud  of  the  plaintiffs. 

We  are  all  agreed  that  the  facts  found  by  the  special  ver- 
dict are  too  uncertain,  vague  and  indefinite  to  authorize  a 
judgment  in  favor  of  the  defendants  upon  their  counterclaim, 
and  that  the  judgment  of  the  circuit  court  must  be  reversed 
for  tliat  reason;  but  we  are  equally  divided  as  to  what  order 
should  be  made  in  regard  to  the  proceedings  which  should  be 
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had  in  the  circuit  court  upon  such  reversal.     Two  of  the  jus- 
tices are  of  the  opinion  that  the  cause  should  be  remanded 
with  directions  that  a  new  trial  be  had  upon  the  whole  case. 
The  justices  who  are  of  this  opinion  think  it  probable  that  the 
last  part  of  the  answer  to  the  twentieth  question  above  quoted 
was  given  at  the  suggestion  of  the  court  that  no  more  defi- 
nite or  specific  answer  was  required  of  them,  and  that  such 
answer  would  not  be  inconsistent  with  their  answer  to  the 
third  question  of  the  defendants.     And  two  are  of  opinion 
•that  the  order  should  be  that  the  circuit  court  enter  judgment 
upon  the  special  verdict  in  favor  of  the  plaintiffs  for  the  sum 
demanded  by  them  in  their  complaint,  and  dismissing  the 
defendants'  counterclaim. 

Under  these  circumstances,  the  only  order  this  court  can 

make  is,  that  the  judgment  of  the  circuit  court  be  reversed, 

and  the  cause  remanded  for  further  proceedings.     On  filing 

the  remittitur  in  the  court  below,  that  court  will  take  such 

proceedings  in  the  action  as  it  may  deem  just  under  all  the 

circumstances,  and  either  order  a  new  trial  or  enter  judgment 

npon  the  special  verdict  in  favor  of  the  plaintiffs  for  the 

amount  of  their  claim,  rejecting  the  defendants'  counterclaim. 

The  right  of  the  circuit  court  to  direct  a  new  trial  or  otherwise, 

in  a  case  of  this  kind,  is  fully  recognized  by  this  court  in 

Noonath  v.  Orton,  31  Wis.,  265. 

By  the  Court, —  The  judgment  of  the  circuit  court  is 
reversed,  with  costs,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 
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March  11  —  March  30,  18S0. 
(1)  Appealable  order,    (2)  Change  of  venue, 

1.  An  order  striking  a  cause  from  the  calendar  of  the  circuit  court  on  the 

ground  that  it  has  been  removed  to  another  court  for  trial  (the  validity 
of  such  attempted  removal  being  disputed),  is  appealable, 

2,  Pending  an  appeal  to  this  court  from  an  order  changing  the  place  of  trial 

of  this  action,  sec.  4980,  R.  S.,  took  effect,  which  declares  that  the  party 
procuring  a  change  of  venue  shdll  pay  the  clerk's  fees  before  the  papers 
are  transmitted,  and  that>,  '*if  such  transmission  be  not  made  within 
twenty  days  from  the  making  of  the  order  to  change  the  place  of  trial, 
or  the  filing  of  the  record  of  its  affirmance  on  appeal,  *  *  ♦  such  order 
shall  be  deemed  vacated,'*  etc.  Held,  that  this  provision  is  applicable 
to  the  order  here  in  question,  and  is  valid. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

lu  this  action,  which  was  on  contract,  an  order  was  made 
July  9,  1878,  on  defendant's  motion,  changing  the  place  of 
trial  to  Jefferson  county,  under  sec.  4,  ch.  123,  R.  S.  1858. 
An  appeal  from  this  order  was  perfected  August  6,  1878 ;  the 
order  was  affirmed  here  February  4,  1879;  and  the  remittitur 
was  filed  in  the  circuit  court  on  the  11th  of  April  following. 
The  plaintiff  noticed  the  cause  for  trial,  on  the  21st  of  Octo- 
ber, 1879,  in  the  Dane  circuit  court,  and  ten  days  afterwards 
filed  a  note  of  issue  with  the  clerk  of  said  court,  who  put  the 
cause  on  the  calendar  for  the  November  term  of  that  court. 
No  clerk's  fees  had  been  paid  by  the  defendant.  On  the  24th 
of  November,  1879,  the  court,  on  defendant's  motion,  ordered 
the  cause  to  be  struck  from  the  calendar;  and  plaintiff  ap- 
pealed from  the  order. 

J,  H.  Carpenter^  for  the  appellant,  cited  sees.  2G27,  4980, 
R.  S.,  and  Kopmeier  v.  O'Neil^  47  Wis.,  593.  As  to  the 
right  of  the  legislature  to  change  the  remedy,  even  where  it 
is  made  more  complex  or  burdensome,  he  cited  Sydnor  v. 
Palmer^  32  Wis.,  406;  Streuhel  v.  Railroad  Co,,  12  id.,  67; 
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Cornell  v.  Skinner^  10  id.,  487;  Beebe  v.  O^JSf^n,  id..  481; 
Stocking  v.  Ilunt^  3  Denio,  274;  Mor%6  v.  Goold,  1  Kern., 
281;  Bigelow  v.  Pritchard^  21  Pick.,  169;  Smith  v.  Morri- 
son, 22  id.,  430;  Walter  v.  Bacon,  8  Mass.,  468. 
Harlow  Pease,  for  the  the  respondent: 
1.  The  order  is  not  appealable.     In  re  the  Will  of  Knee- 
land,  40  Wis.,  344.     2.  The  order  changing  the  place  of  trial 
was  based  on  sec.  4,  ch.  123,  K.  S.  1858  (Tay.  Stats.,  1423,  §4). 
Upon  making  the  demand  within  the  time  for  answering,  de- 
fendant's right  to  the  change  was  absolute.     State  ex  rel. 
Brownell  v.  McAHhur,  13  Wis.,  407.     The  making  and  filing 
of  the  order  ousted  the  circuit  court  for  Dane  county  of  juris- 
diction to  try  the  action;  and  such  jurisdiction  could  not  be 
restored  except  upon  consent  of  the  parties.     The  legislature 
could  not  restore  it,  nor  could  it  impose  new  conditions  and 
compel  defendant  to  pay  for  a  right  which  had  already  vested. 
Fish  V.  A.  cfe  S,  Railroad  Co,,  41  IIow.  Pr.,  365;  Fiak  v.  U. 
P,  Railroad  Co.,  6  Blatchf.,  380-2,  390-2.  Eights  had  accrued 
to  the  defendant,  which  were  not  affected  by  the  repeal  of  the 
old  statutes  or  the  enactment  of  new  provisions  relating  to 
similar  cases.     R.  S,,  sec.  4980. 

Cole,  J.    The  ruling  in  McLeod  v,  Bertschy,  30  Wis.,  324, 
would  seem  to  be  decisive  upon  the  question  of  the  appeal- 
ability of  this  order.    True,  in  that  case  the  order  appealed 
from  denied  a  motion  to  strike  the  cause  from  the  calendar, 
while  here  the  appeal  is  from  an  order  striking  it  from  the 
calendar.     But  this  form  of  the  order  can  make  no  difference 
as  to  its  appealability,  when  its  character  is  considered.     The 
order  was  not  in  the  nature  of  one  striking  the  cause  from  the 
calendar  merely  for  the  term,  but  was,  in  effect,  a  decision 
that  the  court  had  no  jurisdiction  of  the  cause  because  the 
venue  had  been  changed.     Now,  as  claimed  by  the  counsel  for 
the  plaintiff,  if  the  order  changing  the  venue  had  in  fact  been 
vacated  by  operation  of  the  statute,  and  the  cause  was  prop- 
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erly  on  the  calendar,  the  order  striking  it  therefrom  not  only 
prevented  a  trial  in  the  circuit  court  for  Dane  county,  but 
everywhere  else.  It  is  therefore  manifest  that  the  order 
essentially  involved  the  merits  of  the  action,  and  was  appeal- 
able. 

The  question  then  is,  Had  the  order  changing  the  venue 
been  vacated  by  reason  of  the  failure  of  the  defendant  to  pay 
the  clerk's  fees  within  the  time  limited?  Section  2627,  R.  S., 
provides  that  the  party  procuring  the  change  of  venue  shall 
pay  the  clerk's  fees  before  the  papers  are  transmitted;  and  it 
further  declares  that,  "if  such  transmission  be  not  made 
within  twenty  days  from  the  making  of  the  order  to  change 
the  place  of  trial,  or  the  filing  of  the  record  of  its  aflirmance 
on  appeal,  if  directly  appealed  from,  unless  such  time  be  ex- 
tended, such  order  shall  be  deemed  vacated  and  no  change  for 
the  same  cause  thereafter  made."  There  is  no  pretense  that 
the  defendant  attempted  to  comply  with  this  provision,  and 
we  have  no  doubt  of  its  application  to  the  case.  Section 
4980,  E.  S.;  Kopmeier  v.  O'Neil,  47  TV^is.,  593.  The  order 
changing  the  venue  was  affirmed  in  this  court,  and  the  case 
remitted  to  the  Dane  circuit  court,  April  11,  1879.  It  was 
duly  noticed  for  trial  at  the  November  term,  by  the  plaintiff, 
and  was  properly  upon  the  calendar.  The  defendant  failing 
to  pay  the  clerk's  fees,  by  the  terms  of  the  statute  the  order 
changing  the  venue  became  vacated,  and  the  jurisdiction  of 
the  court  over  the  cause  was  restored. 

But  it  is  claimed  by  the  learned  counsel  for  the  defendant, 
that  because  the  proceedings  for  changing  the  place  of  trial 
were  had  under  the  old  statute,  the  right  to  such  change  be- 
came absolute,  or  was  in  the  nature  of  a  vested  right,  which 
could  not  be  taken  away  or  affected  by  any  subsequent  legis- 
lation. This  position  we  deem  clearly  untenable.  That  it 
was  competent  for  the  legislature,  wliile  the  case  was  pending 
in  this  court  on  appeal  from  the  order,  to  entirely  take  away 
the  right  to  a  change,  or  to  modify  such  right  by  imposing 
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terms,  as  it  certainly  did  do  by  requiring  the  party  procuring 
it  to  pay  the  clerk's  fees  within  twenty  days  from  filing  the 
remittitur  of  this  court  in  the  court  below,  seems  to  be  a 
proposition   which  hardly  admits  of  discussion.     It  is  mani- 
fest that  such  legislation  only  affects  the  remedy  or  proceed- 
ings in  the  cause.     The  right  to  a  change  was  given  by  the 
statute;  and  it  is  a  solecism  to  say  that  such  right,  while  it  is 
in  fierif  cannot  be  affected  or  changed  at  the  will  of  the  legis- 
lature.   A  vested  right  surely  cannot  exist  in  the  proceedings 
in  a  cause.     It  might,  with  as  much  propriety,  be  said  that  a 
party  had  a  vested  right  in  the  time  within  which  a  pleading 
was  to  be  filed,  as  to  say  that  he  had  one  in  the  privilege  given 
by  statute  to  change  the  place  of  trial. 

It  follows,  from  these  views,  that  the  order  of  the  circuit 
court  must  be  reversed,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 
By  the  Court.  —  So  ordered. 


Gano  vs.  The  Chicago  &  Northwestern  Railway  Company. 

March  11  —  March  30, 1880, 

(1)  Court  and  jury:  Question  of  agency,    (2)  Divisibility  of  contract. 

1.  In  an  action  for  defendant's  breach  of  an  alleged  contract  to  purchase 
stone  of  plaintiff,  the  undisputed  ^ts  were,  that  one  C,  who  was  fore- 
man of  certain  parts  of  defendant's  mason  work  then  in  progress  in  the 
vicinity  of  plaintiff's  quany,  having  authority  so  to  do,  contracted  with 
plaintiff,  in  defendant's  behalf,  for  400  yards  of  stone  to  be  used  at  X.; 
that  plaintiff  delivered  the  400  yards  at  X.,  and  received  payment  there- 
for; that  he  was  ready  and  willing  to  deliver  1,200  yards  additional  at 
Y.,  and  so  notified  defendant,  claimmg  that  defendant,  by  C,  had  con- 
tracted with  him  therefor;  and  that  defendant  denied  having  contracted 
for  any  part  of  the  latter  quantity,  and  refused  to  receive  it.  Plaintiff 's 
evidence  tended  to  show  that  C.  did  contract  with  him  in  defendant's 
name  for  said  1,200  yards,  to  be  delivered  at  T.,  claiming  to  have 
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authority  to  make  such  contract  Defendant's  evidence  tended  to  show 
that  C.  had  never  before  bought  any  stone  for  the  company,  and  had  no 
authority  in  this  case  to  buy  more  than  was  required  at  X.j  that  when 
the  stone  delivered  at  X.  was  paid  for,  defendant's  chief  engineer  and 
other  general  oflBcers  had  no  knowledge  that  C.  had  undertaken  to  con- 
tract for  any  other  stone;  and  that  he  had  never,  in  fact,  so  undertaken. 
Held,  that  the  questions  whether  C.  had  authority  to  contract  for  the 
1,200  yards  to  be  delivered  at  Y.,  and  whether  defendant  had  ratified 
such  a  contract,  were  for  the  jury;  and  it  was  error  to  instruct  them 
that,  if  satisfied  of  the  facts  above  stated  as  undisputed,  and  also  that 
C.  did  undertake  to  make  such  contract,  claiming  to  have  authority 
therefor,  they  must  find  for  plaintiff. 
2.  It  was  also  error  to  charge  that  the  alleged  contract  for  1,600  yards  of 
stone  was  indivisible,  and  that  defendant,  after  accepting  a  fulfillment 
in  part,  could  not  repudiate  the  contract  as  to  the  remainder. 

APPEAL  from  the  Circuit  Court  for  SavJc  County. 

Defendant  appealed  from  a  judgment  in  favor  of  the 
plaintiff.    The  case  is  stated  in  the  opinion. 

F.  J,  Lamb  and  Z.  S.  Dixon^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  R,  E.  Noyes^  his 
attorney,  with  J,  W,  Lusk^  of  counsel,  and  oral  argument  by 
Mr.  Lvsh,  They  contended,  1.  Xliat  Celluyham  was  author- 
ized to  make  the  contract  alleged  in  the  complaint,  or  had  at 
least  such  apparent  authority  that  his  acts  were  binding  on 
his  principal  in  favor  of  one  who  dealt  with  him  in  good  faith. 
In  support  of  this  view  they  cited  Story  on  Agency,  §§  17-20, 
54,  127;  2  Kent's  Com.,  613;  F.  dk  M.  Bank  v.  B.  cfe  D. 
Baiik^  16  N.  Y.,  145;  Anderson  v.  Cooiiley^  21  Wend.,  279; 
Houghton  v.  National  Bank^  26  Wis.,  669;  Kasson  v.  Nolt- 
ner^  43  id.,  650;  Merchants*  Bank  v.  State  Bank^  10  Wall., 
644.  2.  That  defendant,  by  its  duly  authorized  agent,  rati- 
fied the  contract  by  receiving,  using  and  paying  for  a  portion 
of  the  stone  in  accordance  with  the  contract,  with  full  knowl- 
edge  of  the  facts.  The  corporation  was  compelled  to  have 
some  representative  agent  to  receive  the  stone,  measure  them, 
direct  the  use  of  them,  mate  out  proper  vouchers,  etc.;  and 
that  agent  (in  this  case  Celluyham  himself),  while  doing  that 
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business,  stood  in  place  of  the  corporation,  "  vested  with  its 

whole  power  J^     M.  &  M.  Eailroad  Co.  v.  Finney^  10  Wis., 

388;  Bctss  v.  Mailway  Co,^  36  id.,  450;  Ordker  v.  liailway 

Co,j  id.,  657;  State  ex  rel.  Continental  Ins.  Co.  v.  Doyle^  40 

id.,  233. 

Taylor,  J.  This  action  was  brought  to  recover  damages  of 
the  defendant  company  for  the  breach  of  a  contract  which  the 
plaintiff  claims  to  have  made  with  the  company  for  the  deliv- 
ery of  1,600  yards  of  stone  at  certain  places  upon  the  line 
of  the  defendant's  road.  The  facts  as  they  appear  from  the 
evidence  are  these: 

The  plaintiff  was  the  owner  of  a  stone  quarry  near  the  line 
of  the  defendant's  railroad  in  Sauk  county,  in  this  state.  The 
defendant  company  were  doing  some  stone- work  on  the  line 
of  their  road  near  Devil's  Kose,  and  were  intending  to  do 
some  other  stone- work  at  what  was  called  Crawford  Creek  or 
Crossing.  It  would  be  necessary  to  have  300  or  400  yards  of 
stone  for  the  work  at  Devil's  Nose,  and  about  1,200  yards  at 
Crawford  Crossing.  The  plaintiff  had  some  talk  with  John- 
son, the  chief  engineer  of  the  defendant,  about  furnishing 
stone  for  the  work  at  Devil's  Nose,  and  also  for  the  work 
which  was  to  be  done  at  Crawford  Crossing;  but  they  disa- 
greed about  the  price,  plaintiff  wanting  $3.50  per  yard,  and 
Johnson,  the  engineer,  offering  only  $3,  and  no  contract  was 
made.  Shortly  after  this  conversation  with  Johnson,  one  Cel- 
luyham,  who  was  foreman  of  the  mason  work  at  Devil's  Nose 
and  at  Merrimac  bridge,  on  the  line  of  said  road,  called  upon 
the  plaintiff,  and,  as  the  plaintiff  says  and  the  evidence  tends 
to  show,  told  plaintiff  that  he  was  authorized  to  contract  with 
him  on  behalf  of  the  defendant  for  stone  for  the  work  at 
Devil's  Nose,  which  was  then  in  progress,  and  also  for  the 
work  which  it  was  expected  would  be  done  at  Crawford  Creek, 
and  made  a  contract  with  plaintiff  for  1,600  yards  of  stone, 
400  yards  to  be  delivered  at  Devil's  Nose  and  1,200  yards  at 
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Crawford  Creek,  for  which  the  defendant  company  was  to  pay 
the  sum  of  three  dollars  per  yard.  Under  such  contract  the 
plaintiff  went  on  and  got  out  400  yards  for  the  work  at  Devil's 
Nose,  and  most  of  them  were  delivered  at  that  place  and  paid 
for;  and  he  was  ready  and  willing  to  deliver  the  1,200  yards 
at  Crawford  Creek,  and  so  informed  the  engineer,  Johnson, 
and  Johnson,  on  behalf  of  the  company,  notified  the  plaintiff 
that  they  would  not  receive  the  same,  and  that  the  company 
had  made  no  contract  with  him  for  any  stone  for  the  work 
at  Crawford  Creek. 

The  evidence  also  shows  that  the  foreman,  Celluyham,  had 
never  bought  any  stone  for  the  company  before  this  purchase 
made  of  the  plaintiff;  that  he  had  no  general  authority  to  buy 
stone  for  the  company;  and  that  in  this  case  he  had  been  di- 
rected to  buy  only  such  an  amount  of  stone  as  would  be 
wanted  to  complete  the  work  at  Devil's  Nose,  and  had  no 
authority  whatever  to  buy  stone  for  the  proposed  work  at 
Crawford  Crossing.  It  also  appeared  that  none  of  the  officers 
of  the  company  had  any  knowledge  that  the  plaintiff  claimed 
to  have  made  any  contract  with  Celluyham  for  stone  to  be 
delivered  for  the  work  at  Crawford  Crossing,  at  the  times  they 
paid  the  bills  for  the  stone  delivered  for  the  work  at  Devil's 
Nose;  and  Celluyham  himself  swore  on  the  trial  that  he  had 
made  no  contract  with  the  plaintiff  for  the  delivery  of  any 
stone  except  such  as  were  wanted  for  the  last  named  work. 

Celluyham  testified  that  he  was  foreman,  and  had  charge 
of  the  masonry  on  the  Merrimac  bridge  and  of  the  culvert 
called  Devil's  Nose  culvert;  that  his  duties  were  to  superin- 
tend the  masonry,  stone-cutting  and  general  work;  that  he  em- 
ployed men,  kept  their  time  and  reported  it,  and  saw  that  the 
work  was  executed  properly  according  to  instructions;  and 
that  he  never  bought  any  stone  for  the  company,  or  anything 
else,  except  those  for  the  culvert  at  Devil's  Nose,  and  a  few 
yards  of  wall  stone,  which  he  was  directed  to  get  of  the  plaint- 
iff by  the  assistant  engineer,  to  finish  such  work.     The  testi- 
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mony  of  Cell uy ham  upon  this  point  is  corroborated  by  the 
other  witnesses,  and  no  evidence  was  given  showing  that  Cel- 
layham  had  ever  at  any  time  purchased,  or  had  any  express 
authority  to  purchase,  stone  or  other  materials  for  the  defend- 
ant company,  except  as  above  stated. 

The  appellant  moved  for  a  nonsuit  both  at  the  close  of  the 
plaintiff's  evidence  and  when  the  whole  evidence  was  in,  and 
the  refusal  of  the  nonsuit  is  alleged  as  error;  but,  as  the  ma- 
]ority  of  the  court  are  of  the  opinion  that  there  was  some 
evidence  in  the  case  which  might  properly  have  been  submit- 
ted to  the  jury  as  tending  to  show  that  Celluyham  had  the 
power  to  bind  the  company  by  a  contract  for  the  delivery  of 
the  1,200  yards  of  stone  at  the  Crawford  Crossing  as  well  as 
the  400  yards  at  the  Devil's  Nose  culvert,  we  shall  consider 
the  whole  case  upon  the  instructions  which  were  given  to  the 
jury,  and   which  were  excepted  to  by  the  counsel  for  the 
defendant. 

The  exceptions  to  the  refusal  to  grant  a  nonsuit  and  those  to 
the  refusal  to  give  the  instructions  asked,  raise  the  same  ques- 
tions, viz.,  whether  there  was  any  evidence  tending  to  show 
that  Celluyham  was  authorized  to  bind  the  company  by  con- 
tract for  the  delivery  of  the  1,200  yards  of  stone  at  Crawford 
Crossing,  or  whether  there  was  anything  done  by  the  company 
or  its  authorized  agents,  after  the  alleged  making  of  such  con- 
tract, which  tended  to  prove  a  ratification  of  such  contract,  if 
made  originally  without  authority. 

As  said  above,  the  majority  of  the  members  of  this  court 
hold  that  there  was  some  evidence  given  upon  the  trial  of  this 
case  which  tended  to  show  the  agency  of  Celluyham,  or  a 
ratification  of  his  contract  afterwards,  if  made  without  au- 
thority in  the  first  instance,  and  only  disagree  with  the 
learn«i  circuit  judge  as  to  the  effect  which  should  be  given 
to  such  evidence,  if  found  in  favor  of  the  plaintiff.  All  the 
justices  concurring  in  this  opinion  agree  that  the  evidence 
given  for  the  purpose  of  establishing  the  agency  of  Celluyham 
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uoes  ^ot  establish  snch  agency  as  a  question  of  law,  and  that 
the  learned  sircuit  judge  should  therefore  have  submitted  the 
evidence  to  the  jury  as  cridence  tending  to  prove  such  agency, 
and  left  it  with  the  jury  to  find  as  a  question  of  fact  whether 
such  evidence  established  the  agency.  In  this  view  of  the 
case  we  are  of  the  opinion  that  the  learned  circuit  judge  erred 
in  several  of  his  instructions  to  the  jurj'.  The  instructions 
given,  and  which  were  excepted  to  by  the  defendant,  were  as 
follows: 

"  1.  In  reference  to  said  alleged  contract,  in  the  absence  of 
any  knowledge  upon  the  part  of  the  plaintiff  as  to  whether  or 
not  said  Celluyham  had  authority  to  make  it,  if  such  you 
find  the  fact  to  be,  I  think,  and  so  charge  you,  that  if  you 
should  find,  from  the  evidence,  that  Celluyham  was  foreman 
and  had  charge  of  the  mason  work  on  the  line  of  defendant's 
road  in  the  vicinity  of  Baraboo,  or  where  the  stones  were  to 
bo  delivered,  and  had  at  the  time  authority  to  make  some 
contract  with  the  plaintiff  about  stone,  and  had  authority  to 
employ  men  to  carry  on  the  work;  that  Celluyham  entered 
into  said  contract  professedly  for  the  company;  that  after  it 
was  made  the  plaintiff  commenced  delivering  stone  in  accord- 
ance with  it,  and  continued  to  do  so  through  a  portion  of  the 
months  of  June  and  July,  and  they  were  received  and  put 
into  the  defendant's  road,  and  paid  for  at  the  contract  price  — 
the  plaintiff  had  a  right  to  presume,  after  such  receipt  and 
use  commenced  and  was  going  on,  that  said  Celluyham  had 
authority  to  make  the  contract. 

"2.  And  the  company  could- not,  after  the  amounts  actually 
received  and  used  were  received  and  used,  repudiate  it. 

"3.  Railroad  companies  should  be  held  to  a  knowledge 
that  lines  of  road  belonging  to  it  are  being  built  or  substan- 
tially repaired,  and  how  or  by  what  agency  or  agencies  it  is 
being  done,  and  materials  furnished  or  obtained;  and  after 
the  lapse  of  considerable  time  after  the  execution  of  a  con- 
tract is  commenced  and  a  partial  fulfillment  of  a  contract 
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made  in  its  behalf  by  a  person  having  the  immediate  snper- 
vision  of  the  work  and  authority  to  make  some  contract  of 
the  kind,  and  after  it  has  enjoyed  the  benefit  of  having  and 
using  a  portion  of  the  materials,  it  cannot  repudiate  the  con- 
tract 

"4.  In  other  words,  it  cannot  then  repudiate  the  part  unful- 
filled, after  it  has  been  fulfilled  in  part. 

"  5.  And  if  it  afterwards  appears  tliat  the  person  in  charge 
of  the  work,  having  authority  to  employ  men  to  prosecute  it, 
and  having  authority  to  make  a  contract  of  some  kind  for 
the  purchase  of  stone  at  the  time  of  the  alleged  purchase, 
exceeds  his  authority,  so  that  a  fulfillment  of  it  would  be  to 
the  prejudice  of  the  company,  and  the  non-fulfillment  of  it  to 
the  prejudice  of  the  party  with  whom  the  contract  was  made, 
the  company  who  has  put  the  person  then  acting  upon  the 
work,  and  authorized  him  to  employ  men  to  prosecute  it  and 
make  some  contract  for  stone  and  materials  to  be  used  in  the 
work,  should  be  the  sufferer. 

"6.  The  alleged  contract,  as  the  plaintiff  claims  it,  was  an 
entire  contract  for  the  delivery  of  1,600  yards  of  stone,  and  as 
such  must  be  held  or  rejected. 

"7.  It  is  true,  as  he  states  it,  that  it  was  mentioned  and 

understood  that  400  yards  were  for  one  place,  or  for  work  at 

Xo.  188,  and  the  balance  of  1,200  yards  was  for  Crawford 

Crossing,  which,  as  he  claims,  the  chief  engineer  had  told  him 

some  time  before,  if  I  remember  rightly  —  you  will  remember 

how  the  fact  is, —  was  going  to  be  built,  as  ho  thought,  that 

summer,  and  which,  as  he  claims,  Celluyham  told  him,  or 

ga^e  him  to  understand  at  the  time  of  the  alleged  contract, 

was  going  to  be  built  that  summer.     I  see  no  way  of  severing 

the  contract,  and  dividing  it  so  as  to  submit  it  to  you  to  find 

one  portion  valid  and  the  other  not. 

"8.  And,  if  yo*^  have  understood  the  instructions  already 
given,  you  will  understand  that  they  are  based  upon  the 
pkiutiff's   claim   and  the  evidence  given  upon  his  part,  with 
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some  testimony  upon  the  other  side  tending  to  show  authority 
from  Johnson,  the  chief  engineer,  through  his  assistant,  to 
Celluyham,  to  make  some  contract  for  stone  with  the  plaintiff, 
althougli,  as  is  claimed  upon  the  part  of  the  defendant,  and 
as  the  evidence  tends  to  show,  differing  from  the  alleged  con- 
tract very  materially.  You  will  hear  in  mind  that  I  have 
qualified  some  of  the  foregoing  instructions  hy  telling  you 
that^  in  order  to  find  for  the  plaintiff  on  the  first  county  you 
must  find^  among  other  things  namedj  that  Celluyham-  had 
charge  of  the  m/ison  worJc^  and  employed  Qnen  for  the  pur- 
pose of  prosecuting  it  on  the  line  of  road  in  question^  wher- 
ever the  company  directed  work  done^  and  that  he  had 
authority  from  the  chief  engineer^  or  through  his  assistant^ 
to  Tnake  some  contract  for  stone^  when  it  is  alleged  this  con- 
tract was  mxtde?'^ 

These  instructions  were  severally  excepted  to  by  the  de- 
fendant. 

It  will  bo  seen,  by  an  examination  of  these  instructions, 
that  the  learned  circuit  judge  was  of  the  opinion  that,  if  cer- 
tain facts  were  found  by  the  jury,  then  the  plaintiff  was 
entitled  to  recover;  and,  of  the  facts  which  he  seemed  to 
think  would  entitle  the  plaintiff  to  recover,  none  were  dis- 
puted except  the  fact  as  to  the  making  of  the  contract  by 
Celluyham,  as  alleged  by  the  plaintiff  and  denied  by  him.  The 
facts  spoken  of  in  these  instructions  as  fixing  the  liability  of 
the  defendant  were  all  admitted  or  proved  by  uncontradicted 
evidence.  There  was  no  dispute  as  to  the  fact  that  Celluyham 
was  foreman  and  had  charge  of  the  mason  work  on  the  line 
of  the  road  in  the  vicinity  of  Baraboo  when  the  stone  were 
to  be  delivered;  nor  that  he  employed  the  men;  nor  that  he 
had  authority  to  make  some  contract  with  the  plaintiff  about 
stone;  nor  that  some  of  the  stone  contracted  for  were  received 
and  put  into  the  defendant's  road;  nor  that  the  stone  so  re- 
ceived were  paid  for  at  the  contract  price.  The  learned  circuit 
judge  instructed  the  jury,  in  substance,  that  if  they  found 


Digitized  by  LjOOQ IC 


JANUART  TEEM,  1880.  65 

Gano  vs.  The  Chicago  &  Northwestern  Railway  Co. 

these  admitted  facts  in  favor  of  the  plaintiff,  and  also  the  dis- 
puted fact  as  to  the  making  of  the  contract  by  Celluyham 
with  the  plaintiiF,  as  was  alleged  bj  the  plaintiflE,  then  they 
should  find  for  the  plaintiff. 

We  are  of  the  opinion  that,  when  taken  in  connection  with 
the  other  evidence  in  this  case,  none  of  these  facts,  nor  all  of 
them  taken  together,  justified  the  learned  circuit  judge  in 
holding  that  they  raised  a  legal  presumption  of  an  agency  on 
the  part  of  Celluyham  which  authorized  him  to  bind  the  com- 
pany by  the  contract  alleged  to  have  been  made  by  him  with 
the  plaintiff  in  its  behalf,  nor  of  a  ratification  of  such  con- 
tract by  it  after  the  making  of  the  same.  "We  are  satisfied 
that  the  learned  circuit  judge  erred  in  not  submitting  these 
qnestions  as  questions  of  fact,  to  be  found  by  them,  instead  of 
instructing  them  that  if  they  found  certain  facts  they  should 
fiud  for  the  plaintiff.  At  most,  these  facts  only  tended  to 
prove  the  alleged  agency  and  the  alleged  ratification.  Whether 
the  fcwjts  proved  the  agency  or  the  ratification,  were  questions 
for  the  jury  and  not  for  the  court.  Paley  on  Agency,  200, 
note,  p.  211;  Thorold  v.  Smithy  11  Mod.,  88;  Dyer  v.  Pear- 
s&nr^  3  B.  &  C,  38;  Coinmercial  Bank  v.  Norton^  1  Hill,  601; 
Lddd  V.  midebrantj  27  Wis.,  135-146. 

The  evidence  as  to  the  receipt  and  payment  for  a  part  of  the 
stone  alleged  to  have  been  purchased  would  have  more  or  less 
weight  in  determining  the  question  of  ratification  of  the  con- 
tract, if  made  by  Celluyham  without  authority,  according  to 
the  circumstances  attending  such  receipt  and  payment.  If 
the  evidence  had  shown  that  some  officer  or  employee  of  the 
company,  who  had  power  to  bind  the  company  by  the  pur- 
chase of  stone,  had  knowledge  that  Celluyham  had  in  fact  con- 
tracted for  1,600  yards  of  stone,  1,200  yards  of  which  were  to 
be  delivered  for  the  contemplated  work  at  Crawford  Crossing, 
and  400  yards  at  the  Devil's  Nose  culvert,  then  being  con- 
structed, and,  with  such  knowledge,  the  400  yards  had  been 
received  and  paid  for,  such  evidence  would  have  been  very 
Vol.  XLIX.— 5 
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strong,  if  not  conclusive,  evidence  of  a  ratification  of  the  entire 
contract;  but  if  the  stone  were  received  without  any  knowl- 
edge on  the  part  of  such  authorized  person  that  a  contract  had 
been  made  for  any  more  stone  than  were  required  for  the  cul- 
vert then  in  course  of  construction,  and  no  stone  were  received 
or  paid  for  except  such  as  were  required  for  such  culvert,  the 
evidence  would  have  but  slight  weight. 

So,  if  the  evidence  had  shown  that  the  culvert  at  Crawford 
Crossing  had  also  been  in  process  of  construction,  and  under 
the  superintendence  of  Celluyham  as  foreman  of  the  mason 
work^  at  the  same  time  he  was  constructing  the  culvert  at 
Devil's  Nose,  the  evidence  of  the  receipt  and  payn.  jnt  for  the 
stone  at  the  last  named  culvert  would  be  much  stronger  evi- 
dence, both  on  the  point  of  ratification  and  of  his  power  to 
bind  the  company  as  its  agent  for  all  the  stone  needed  for  both 
works,  than  if  received  and  paid  for  when  no  work  was  com- 
menced or  being  done  at  Crawford  Crossing.  So  the  fact  that 
Celhiyham  was  the  foreman  of  the  mason  work  on  the  defend- 
ant's line  in  the  vicinity  of  where  the  stone  was  purchased  by 
him,  if  any  evidence  tending  to  show  his  agency  for  the  pur- 
pose of  purchasing  materials  for  his  work,  would  have  more 
weight  when  the  purchase  was  made  for  the  purposes  of  imme- 
diate use  upon  a  work  then  in  process  of  construction,  than 
when  purchased  for  the  purposes  of  a  work  not  in  the  course 
of  construction,  and  as  to  the  construction  of  which  no  definite 
time  had  been  fixed  upon  by  the  company.  It  is,  we  think, 
very  clear  that  the  suflBlciency  of  the  facts  proved  to  establish 
the  agency  of  Celluyham  was  a  question  for  the  jury,  and  that 
the  learned  judge  erred  in  instructing  the  jury  that,  if  they 
were  found  to  be  facts  in  the  case,  then  the  plaintiff  should 
have  a  verdict. 

We  are  also  of  opinion  that  the  sixth  and  seventh  instruc- 
tions above  quoted  were  erroneous.  There  does  not  appear  to 
be  any  reason  for  saying  that  the  contract  was  indivisible,  and 
that  the  plaintiff  must  recover,  if  at  all,  upon  the  whole  con- 
tract.    If  Celluyham,  with  whom  the  contract  was  made,  had 
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aathority  to  contract  for  400  yards  oE  stone,  to  be  delivered  at 
a  particular  place  and  for  a  particular  purpose,  and  no  more, 
and  lie  in  fact  contracted  for  1,600  yards,  and  the  greater  por- 
tion of  the  400  yards  had  been  delivered  at  the  place  and  for 
the  purpose  for  which  he  was  authorized  to  purchase,  there  is 
no  apparent  reason  why  plaintiff  might  not  recover  for  the 
400  yards  so  contracted  for,  and  of  which  a  partial  delivery 
had  been  made,  although  he  should  tail  entirely  to  show  any 
liability  on  the  part  of  the  defendant  to  receive  and  pay  for 
the  other  1,200  yards.     If  an  agent  has  authority  to  buy  one 
horse  for  his  principal,'  and  he  buys  two,  and  one  is  delivered 
to  the  principal  and  accepted  by  him,  without  any  knowledge 
on  his  part  that  the  agent  has  purchased  two,  certainly  he 
cannot  lawfully  refuse  to  pay  for  the  one  he  has  received  and 
accepted  because  his  agent  has,  without  authority,  purchased 
a  second;  nor  would  the  vendor  of  the  horses  be  precluded 
from  recovering  the  price  of  the  one  because  he  alleged  a  con- 
tract for  the  sale  of  two,  and  failed  to  establish  the  liability  of 
the  defenaant  for  both. 

The  learned  circuit  judge  having,  as  we  think,  erred  in  his 
instruction  to  the  jury  as  to  the  legal  effect  of  the  evidence 
given  on  the  part  of  the  plaintiff  for  the  purpose  of  establish- 
ing the  agency  of  Celluyham,  and  his  authority  to  bind  the 
defendant  by  his  contract  with  the  plaintiff,  the  judgment 
must  be  reversed;  and  it  becomes  unnecessary,  therefore,  to 
discuss  the  question  as  to  the  sufficiency  of  the  evidence  to 
sustain  a  verdict  under  proper  instructions,  finding  that  Cel- 
Injham  had  power  to  bind  the  company  by  his  contract  for 
the  1,200  yards  of  stone  to  be  delivered  at  Crawford  Crossing, 
or  finding  that  the  evidence  showed  a  ratification  of  such  con- 
tract by  the  defendant,  by  its  subsequent  acts,  if  made  in  the 
first  instance  -without  authority. 

£y  tlie    Court.  —  The  judgment   of  the  circuit   court  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Oetox,  J.,  dissented. 
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Hubbard  vs.  Taylor  and  otliers:  Appeal  of  Cok^ket. 
March  12  —  March  30,  1880, 
Vacating  sale  on  foreclosure, 

1.  Whether  or  not,  after  a  sale  on  foreclosure,  the  defendants  can  have  it  set 

aside  upon  the  purchaser's  motion  to  confirm,  there  is  no  error  in  setting 
it  aside  upon  the  hearing  of  an  order  upon  the  purchaser  to  show  cause, 
procured  by  the  defendants. 

2.  In  consequence  of  an  agreement  between  the  parties  to  the  suit  that  the 

sale  should  be  a<^*ourned  (which  agreement  was  not  seasonably  made 
known  to  the  sheriff),  defendants  were  not  present  at  the  sale;  and  the 
property  was  sold  for  much  less  than  the  real  cash  value.  Defendants 
were  making  efforts  to  pay  the  judgment,  and  did  pay  a  large  sum 
thereon  on  the  day  of  the  sale.  Held,  that  there  was  no  error,  as  against 
the  purchaser,  in  vacating  the  sale  by  an  order  which  permits  him  to 
withdraw  the  money  paid  into  court  thereon,  and  requires  plaintiff  to 
pay  him  interest,  sheriff's  and  attorney's  fees,  and  expenses  incurred  in 
looking  after  the  property;  and  such  purchaser  cannot  object  that  the 
order  does  not  provide  for  a  resale. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  action  was  for  the  foreclosure  of  a  mortgage;  and, 
without  any  answer  or  appearance  on  the  part  of  the  defend- 
ants, judgment  of  foreclosure  was  entered  on  the  8th  of  June, 
1877,  with  the  usual  order  of  sale.  The  premises  were  first 
advertised  to  be  sold  on  the  19th  of  April,  1879;  but  the  sale 
was  continued  by  five  successive  adjournments  until  Septem- 
ber 26,  1879,  when  the  premises  were  duly  struck  oflE  to 
Theodore  Conkey  for  $1000,  and  the  money  was  paid  by  him 
to  the  sherifi\.  Conkey  and  one  Rogers  seem  to  have  been  the 
only  persons  present  as  bidders;  and  none  of  the  parties  or 
their  attorneys  appear  to  have  been  present.  Some  two 
hours  after  the  sale,  the  sheriff  received  a  telegram  from  plaint- 
iff's attorney,  requesting  him  to  adjourn  the  sale  one  week. 
Afterwards,  on  the  same  day,  the  sheriff  executed  to  Conkey 
a  deed  of  the  premises,  which  was  thereafter  duly  recorded. 
On  the  2d  of  October,  1879,  the  sheriff  tendered  to  plaintiff's 
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attorney  the  amount  realized  from  the  sale  after  deducting  the 
expenses;  but  the  attorney  refused  to  receive  it.  On  the  next 
day,  the  sheriff  filed  his  report  of  the  sale;  and  on  the  8th  6t 
the  same  month,  Conkey  served  notice  of  a  motion  to  confinn 
the  report  of  sale,  for  the  16th  day  of  that  month.  On  the 
15th  of  the  same  month,  Conker/  was  served  with  an  order  to 
show  cause  on  the  17th  why  the  sale  should  not  be  set  aside, 
the  deed  annulled,  etc.  The  material  facts  shown  by  the  affi- 
davits upon  which  this  order  was  granted,  are  sufficiently  stated 
in  the  opinion.  Counter  affidavits  were  read  in  the  purchaser's 
behalf  at  the  hearing. 

After  a  hearing,  the  court  made  an  order  setting  aside  the 
sale  on  terms  and  conditions  which  are  sufficiently  stated  in 
the  opinion;  and  from  this  order  Conkey  appealed. 

For  the  appellant  there  was  a  brief  by  Barnes  cfe  Goodlandj 
and  oral  argument  by  Mr.  Barnes. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Vroman  cfe  Sale. 

Cole,  J.  Whether  the  defendants  could  have  had  the  sale 
set  aside  on  the  motion  made  by  the  purchaser  to  confirm,  is 
a  question  of  no  practical  importance  in  this  case.  It  is 
sufficient  to  say  that  they  deemed  it  advisable  to  move  them- 
selves in  the  matter,  and  therefore  they  obtained  and  served 
an  order  upon  him  to  show  cause  why  the  sale  should  not  be 
set  aside.  Surely  the  purchaser  has  no  reason  to  complain  of 
this  action  on  their  part,  even  if  it  was  unnecessary,  and  if 
they  could  have  had  the  relief  asked  by  them  on  his  motion 
to  confirm.  This  is  all  we  deem  it  necessary  to  say  on  the  first 
point  made  in  the  brief  of  counsel  for  the  appellant. 

The  sale  in  this  case  took  place  contrary  to  the  express 
agreement  and  design  of  both  plaintiff  and  defendants  in  the 
foreclosure  action.  The  parties  to  the  suit  had  a  distinct 
understanding  between  themselves  that  the  sale  should  be  ad- 
journed;   consequently  none  of  them  were  present  when  it 
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took  place.  It  appears  that  about  two  hours  after  the  sale  was 
made,  the  sheriff  received  a  dispatch  from  the  attorney  of  the 
plaintiff  directing  him  to  adjourn  the  sale  for  one  wxek. 
Why  the  dispatch  was  not  earlier  sent  is  satisfactorily  ex- 
plained in  the  affidavit  of  Mr.  Markham.  But  as  the  sale  had 
already  taken  place  when  the  dispatch  was  received,  the  sheriff 
deemed  it  his  duty  to  proceed  and  execute  and  deliver  to  the 
purchaser  a  deed  of  the  mortgaged  premises,  which  was  ac- 
cordingly done.  That  the  defendants  will  be  seriously  injured 
if  the  sale  is  suffered  to  stand,  is  a  fact  conclusively  established 
by  the  affidavits  produced  by  them  in  support  of  their  motion. 
The  mortgaged  premises  consisted  of  a  flouring  mill  and 
machinery  therein,  and  the  affidavits  on  both  sides  leave  no 
room  for  doubt  that  the  property  was  sold  for  much  less  than 
its  real  cash  value.  Besides,  if  it  were  not,  presumably  it 
would  be  a  great  loss  to  the  defendants  to  have  the  sale  con- 
firmed. They  were  making  efforts  to  pay  the  foreclosure 
judgment,  and  did  actually  pay  $1,000  upon  it  the  very  day 
the  sale  took  place.  And  as  they  had  a  fair  understanding 
with  the  plaintiff  that  the  sale  should  be  postponed,  and  there- 
fore did  not  attend  to  protect  their  interests,  it  wonld  be 
against  good  conscience  and  equity  to  allow  the  sale  to  stand. 
Even  if  the  application  to  set  the  sale  aside  were  resisted  by 
the  plaintiff  in  the  action  —  as  it  is  not,  —  still  the  circum- 
stances present  a  clear  case  of  surprise,  calling  for  the  inter- 
vention of  the  court.  The  grounds  upon  which  courts  of 
equity  interfere  in  these  cases  are  well  settled,  and  need  not 
be  dwelt  upon  here.  It  is  sufficient  to  say  that  the  facts  of 
this  case  bring  it  within  the  doctrine  of  numerous  decisions 
made  by  this  court,  commencing  with  the  early  case  of  Strong 
V.  Cotton^  1  Wis.,  471,  and  ending  with  the  recent  case  of 
Kemp  V.  Hein^  48  Wis.,  32.  See,  also,  note  to  Strong  v.  Cotton^ 
V.  &  B.'s  ed.  The  only  party  who  objects  to  setting  aside 
this  sale  is  the  purchaser;  but,  until  the  sale  was  confirmed,  the 
whole  maffier  was  under  the  control  of  the  court,  and  he  must 
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be  deemed  to  have  purchased  with  knowledge  of  the  fact  that 
the  sale  was  liable  to  be  set  aside  for  good  cause  shown.  The 
order  setting  aside  the  sale  amply  protects  his  rights.  The 
plaintiff  refused  to  accept  any  of  the  money  paid  by  him  on 
his  bid.  Most  of  it  remains  with  the  clerk  of  the  court.  He 
has  leave  to  withdraw  this  money,  and  the  defendants  are 
required  to  pay  him  sheriff's  fees,  the  interest  on  the  amount 
bid  by  him,  attorney's  fees,  and  the  expenses  he  incurred  in 
looking  after  and  caring  for  the  mill.  In  case  the  defendants 
fail  to  perform  the  conditions  of  the  order  within  twenty  days 
from  its  date,  the  sale  stands  confirmed.  It  will  therefore  be 
seen  that  no  injustice  was  done  him  by  the  order.  lie  was 
fully  indemnified  for  all  his  trouble,  costs  and  expenses  about 
his  purchase,  by  the  liberal  allowance  made  him  in  the  order. 
This  is  all  he  can  reasonably  ask  for  in  justice  and  equity. 
That  a  resale  is  not  provided  for  in  the  order,  is  not  a  matter 
which  concerns  him. 
By  the  Court. — The  order  of  the  circuit  court  is  aftirmed. 


Hakriman  and  another  vs.  The  Queen  Insurance  Company 
OF  London  and  Liverpool. 

March  12  — March  30,  1880, 

INSURANCE  AGAINST  FiRE.  (1)  When  fumishittg  proofs  of  loss  a  con- 
dition of  recovery,  (2)  Waiver  of  such  proofs,  (4)  Presumption  as 
to  oumership  of  property.  (6)  When  building  ''wholly  destroyed.'' 
(10)  Omission  from  application  of  facts  known  to  agent. 

Homestead.     (5)  Hotel  exempt  as  owner's  homestead. 

Pleading  and  Practice.  (1)  What  issues  not  triable  separately,  (3) 
Cure  of  erroneous  refusal  to  nonsuit,  (1)  Special  verdict:  what  errors 
in  instructions  immaterial,  (8)  Mode  of  answering  questions  in  special 
verdict,     (9)  Court  and  jury, 

1.  Where  a  fire  insurance  policy  provides  that  the  loss  shall  not  be  payable 
until  the  expiration  of  a  specified  time  after  the  proofe  of  loss  have  been 
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furnished,  the  fumishingf  of  such  proofe  (if  not  waived)  is  a  condition 
precedent  to  the  right  of  action;  and,  in  an  action  on  the  policy,  an 
averment  in  the  answer  that  such  proofs  were  not  furnished  for  the  spec- 
ified length  of  time  before  the  action  was  brought,  does  not  create  an 
issue  in  abatement  which  must  be  tried  before  the  other  issues,  in  bar. 

2.  In  such  an  action,  an  answer  showing  that  plaintiff  furnished  what  pur- 

ported to  be  proofs  of  loss,  and  that  these  were  not  accepted  as  a  com- 
pliance with  the  terms  of  the  policy,  but  that  **  defendant  at  once  denied 
that  any  liability  to  plaintiffs  had  arisen  under  said  alleged  policy,  and 
refused  to  pay  any  alleged  claim  thereunder,"  Tield  to  show  a  denial  of 
liability  in  any  event,  and  an  unqualified  refusal  to  pay  the  loss;  which 
was  a  waiver  of  such  proofe.  ^ 

3.  Error  in  refusing  a  nonsuit  is  cured  by  the  subsequent  introduction  of  evi- 

dence completing  the  proof  of  the  cause  of  action, 

4.  The  answer  in  this  case  is  construed  as  admitting  that  the  assured  had 

title  to  the  property  insured  at  the  date  of  a  deed  executed  by  him  to 
oneC;  and  it  appearing  that  such  deed  did  not  convey  such  property, 
it  must  be  presumed  that  the  title  continued  in  the  assured  until  the 
property  was  burned. 

5.  Where  a  building,  covering  less  than  one-fourth  of  an  acre,  is  occupied 

by  the  owner  as  his  homestead,  the  fact  that  he  keeps  a  hold  therein 
will  not  prevent  its  being  exempt  as  a  homestead,  under  the  authority  of 
PMpi  c.  Booney,  9  Wis.,  70. 

6.  Besides  finding  generally  that  the  building  was  wholly  de^royed  by  fire, 

the  jury  found  specifically  that  no  portion  of  the  brick  walls  remaining 
after  the  fire  could  be  used  in  rebuilding  it;  that  the  foundations  so 
remaining  were  not  sufficient  to  support  a  building  of  the  weight  and  di- 
mensions of  the  one  burned;  that  the  expense  of  removing  the  worthless 
fragments  of  the  old  building  would  at  least  equal  the  value  of  all 
materials  left  after  the  fire;  and  that  such  materials  were  worth  less 
than  the  cost  of  getting  them  out  of  the  wrecks  of  the  building.  Held^ 
that  these  specific  findings  show  the  building  to  have  been  **  wholly  de- 
stroyed," within  the  meaning  of  ch.  347  of  1874. 

7.  Whei-e  the  jury  found  specifically  every  fact  necessary  to  sustain  the  judg- 

ment, errors  in  the  instructions  as  to  questions  of  law  arising  upon  those 
facts,  but  having  no  influence  upon  the  findings,  are  immaterial. 

8.  Where  each  specific  question  of  fact  was  submitted  to  the  jury  in  such 

form  as  to  require  a  simple  affirmative  or  negative  answer,  there  was  no 
^      error  in  instructing  the  jury  that  where,  on  a  fair  examination  of  all  th? 
evidence,  they  could  not  truthfully  say  **  Yes  "  to  a  question,  they  ought 
to  say  "No." 

9.  The  court  may  properly  direct  the  jury  to  find  facts  established  by  the 

uncontradicted  testimony. 
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10.  Where  the.  agent  who  issues  an  insurance  policy  knows,  at  the  time,  of 
outstanding^  incumbrances  upon  the  property,  omitted  from  the  state- 
ments of  the  application,  such  omission  will  not  prevent  a  recovery. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 
This  action  is  upon  a  policy  of  insurance  issued  Jai^uary 
16,  1879,  by  the  defendant  company  to  the  plaintiff  livfvs 
1\  Harrimanj  insuring  him  in  the  sum  of  $3,000  against  loss 
or  injury  by  fire  to  his  three-story  brick  hotel  building,  situated 
on  certain  lots  therein  described,  in  the  city  of  Green  Bay. 

The  complaint  contains  a  copy  of  the  policy,  by  which  it 
appears  that  the  loss,  if  any,  was,  by  indorsement  thereon, 
made  payable  to  the  plaintiff  Mrs.  Cardbin^  mortgagee,  as 
her  interest  might  appear.*  The  complaint  alleges  that  the 
interest  of  Mtb.  Carahin  in  the  real  estate  itpon  which  the 
insured  buildings  stood,  amounted  to  §25,000;  that  there  was 
$17,000  additional  insurance  in  otligr  companies  on  the  hotel, 
to  which  the  assent  of  the  defendant  was  duly  given;  that, 
subject  only  to  the  incumbrances  of  his  co-plaintiff,  Uarriman 
was  the  absolute  owner  of  the  hotel  during  the  life  of  the 
policy;  that  the  hotel  was  totally  destroyed  by  fire  March  8, 
1879;  and  that  due  proofs  of  loss  ^ere  made  pursuant  to  the 
requirements  of  the  policy.  Full  compliance  by  the  assured 
with  the  terras,  conditions  and  requirements  of  the  policy  is 
alleged  generally.  Judgment  is  demanded  in  favor  of  Mrs, 
Caralin  alone  for  the  sum  written  in  the  policy,  with  interest 
from  May  25,  1879,  and  for  costs. 

Tlie  answer  is  very  long,  but  the  following  abstract  of  it, 
copied  substantially  from  the  brief  of  counsel  for  defendant, 
will  sufficiently  show  its  contents: 

^^  First.  Tlie  answer  (1)  denies  that  the  plaintiff  Uamman 
Was  owner  of  the  property  at  the  date  of  the  policy;  (2)  ad- 
mits the  execution  of  the  policy,  and  pleads  it  as  being  the 
only  contract  between  the  parties;  (3)  admits  partial  destruc- 
tion, but  denies  total  destruction,  and  alleges  that  after  the 
fire  the  foundations  and  much  material  and  portJons  of  the 
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walls  remained,  of  considerable  value;  (4)  denies,  that  the  fire 
was  not  caused  in  consequence  of  disregard  by  the  assured  of 
the  terms  and  conditions  of  the  policy,  and  alleges  that  it  was 
caused  by  direct  disregard  thereof;  (5)  admits  that  the  build- 
ing yas  occupied  by  one  L.  H.  Harriman  as  a  hotel;  (6)  denies 
that  the  actual  cash  value  of  the  hotel  at  the  time  of  the  tire 
was  §30,000,  or  that  the  total  loss  suffered,  estimated  accord- 
ing to  the  actual  casli  value  of  the  property,  was  $30,000,  and 
alleges  that  the  actual  cash  value  and  actual  damage  did  not 
exceed  §5,000;  (7)  admits  the  furnishing  of  proofs  and  an- 
nexes them ;  denies  that  they  were  accepted,  and  alleges  that 
defendant  at  once  denied  liability  and  refused  to  pay;  (8)  de- 
nies any  knowledge  or  any  information  sufficient  to  form  a 
belief  as  to  the  alleged  interest  of  the  plaintiff  Carahin; 
(9)  denies  that  the  plaintiff  JTamma/i,  at  the  time  of  the  fire, 
or  at  any  time  during  the  life  of  the  policy,  was  the  sole  or 
absolute  owner  of  the  property,  and  alleges  that  the  title  was 
vested  in  Henley  "W".  Chapman,  as  thereafter  stated;  (10)  admits 
the  other  insurance  permitted,  making  $20,000  in  all;  (11) 
denies  that  plaintiffs  have  duly  performed  the  conditions, 
and  denies  all  other  allegations  not  otherwise  answered  unto, 
admitted  or  denied. 

^^  Secofid.  For  a  second  defense  the  answer  alleges  that 
llarriinaji  has  no  interest  in  the  subject  of  the  action,  and 
that  it  was  brought  without  his  knowledge,  direction  or  assent, 
and  should  therefore  be  dismissed. 

"  Third.  For  a  third  defense  it  is  alleged  that,  by  the  pol- 
icy, the  application,  survey,  plan  or  description  should  be 
considered  a  part  of  the  contract  and  a  warranty  by  the 
assured;  that  in  case  of  any  false  representation  by  the  assured 
of  the  condition,  situation  or  occupancy  of  the  property,  or 
any  omission  to  make  known  every  fact  material  to  the  risk, 
or  any  overvaluation,  or  any  misrepresentation  whatever,  either 
in  a  written  application  or  otherwise,  or  in  case  the  interest  of 
the  assured  in  the  property  is  not  truly  stated  in  the  policy, 
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then  and  in  every  such  case  the  policy  should  be  void;  and 
that  there  had  been  a  breach  of  all  said  provisions  in  these 
respects:  1.  That  Uarriinan^  at  the  date  of  the  policy,  falsely 
represented  the  condition  and  situation  of  the  property,  and 
falsely  represented,  in  reply  to  interrogatories,  that  the  incum- 
brances did  not  exceed  from  $12,000  to  $16,000,  and  that  in 
no  event  could  they  exceed  $16,000,  and  that  he  falsely  and 
purposely  concealed  from  defendant's  agent  a  mortgage  of 
§5,000  to  Katharine  G.  Curtis,  dated  October  30,  1868,  at  ten 
per  cent,  upon  which  no  principal  or  interest  had  been  paid, 
whereas  the  incumbrances  exceeded  $20,000,  exclusive  of  cer- 
tain taxes  and  judgments  and  mechanic's  liens,  which  were 
liens  thereon,  amounting  to  $11,000  and  upwards.  2.  That 
Harriman  omitted  to  make  known  the  following  facts  ma- 
terial to  the  risk:  the  existence  of  the  Katharine  G.  Curtis 
mortgage,  judgments  and  mechanic's  liens,  enumerated, 
amounting  to  $7,434.18,  besides  interest,  and  taxes  amounting 
to  13,135.74,  besides  interest.  3.  That  his  interest  was  other 
than  the  entire,  unconditional  and  sole  ownership,  and  that  on 
March  20, 1878,  he  had  conveyed  the  property  to  Henley  W. 
Chapman,  who,  at  the  date  of  the  policy,  was  owner  thereof, 
and  had  full  title  thereto  in  fee,  subject  to  the  incumbrances 
of  mortgages,  judgments  and  taxes.  4.  That  Ilarriman  over- 
valued the  property  at  $20,000,  when  it  was  worth  not  to  ex- 
ceed $5,000.  5.  That  Hamman^a  interest  in  the  property 
was  not  truly  stated  in  the  policy,  he  having  conveyed  it  to 
Chapman. 

^Fourth.  For  a  fourth  defense  it  is  alleged,  that  by  the 
policy  it  was  agreed  that  if  the  interest  of  the  assured  was  not 
truly  stated  in  the  policy,  it  should  be  void;  that  the  interest 
of  the  assured  was  not  truly  stated,  and  was  other  than  the 
entire,  unconditional  and  sole  ownership;  that  the  property 
had  theretofore  been  conveyed  to  Chapman;  that  the  property 
was  incumbered  by  the  mortgages,  judgments,  mechanics' 
liens  and  taxes   before  set  forth;  that  no  representations  in 
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regard  to  said  Ilarriman^a  or  said  Chapman's  ownership 
were  made,  except  that  tlie  premises  were  incumbered  from 
$12,000  to  §15,000  by  mortgages;  tliat  otherwise  the  interest 
of  Ilarriman  and  said  liens  were  concealed  and  omitted  to  be 
stated;  and  that  none  of  these  facts  were  expressed  in  the 
written  portion  of  the  policy,  whereby  it  was  void  froni  its 
inception. 

^' Fifth,  For  a  fifth  defense  it  is  alleged,  that  by  the  terms 
of  the  policy  the  loss  was  payable  only  after  sixty  days  from 
due  notice  and  proof  of  loss ;  that  the  proofs  of  loss  were  to  state 
the  actual  cash  value  of  the  property,  the  interest  of  the 
assured,  and,  if  that  were  other  than  entire  and  sole  ownership, 
the  names  of  the  owners  and  their  interests;  that  until  such 
proofs  were  made  the  loss  was  not  to  be  payable;  that  the 
proofs  did  not  state  the  actual  cash  value,  but  largely  over- 
stated it  at  §30,000,  when  it  did  not  exceed  $5,000;  that  they 
did  not  truly  state  the  interest  of  the  assured,  but  stated  that 
the  property  belonged  to  Ilarmnan  in  fee,  whereas  it  had 
been  conveyed  to  Chapman,  etc.  This  defense  claimed,  there- 
fore, that  the  proofs  of  loss  provided  by  the  policy  had  never 
been  made,  that  the  cause  of  action  upon  the  policy  had  not 
yet  accrued,  and  that  the  action  should  be  abated. 

^^ Sixth,  For  a  sixth  defense  the  answer  sets  up  the  pro- 
vision of  the  policy  that  all  fraud  or  attempt  at  fraud  or  false 
swearing  should  forfeit  the  policy;  and  it  alleges  fraud  and 
false  swearing  in  these  particulars:  1.  Fraud  in  that  the  fire 
was  caused  by  the  fraud  of  the  insured.  2.  False  swearing  as 
to  the  value  of  the  property;  as  to  its  being  owned  by  Harri-  . 
'iuan  in  fee  simple;  as  to  the  amount  of  the  loss;  and  as  to  the 
cause  of  the  fire  being  unknown,  and  its  not  having  originated 
from  the  assured's  procurement,  fraud,  etc." 

After  the  jury  were  empanelled,  defendant  demanded  that 
the  issue  made  in  the  above  fifth  defense  should  be  tried 
separately  from  and  before  the  trial  of  the  other  issues  made 
by  the  pleadings.     The  court  ruled  that  all  of  the  issues  should 
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be  tried  together,  and  they  were  so  tried.    The  court  directed 

the  jury  to  return  a  special  verdict  in  the  form  of  answers  to 

questions  prepared  by  counsel  for  the  respective  parties,  and 

reiused  to  direct  the  jury  to  return  a  general  verdict.     Such 

questions,  and  the  answers  of  the  jury  thereto,  are  as  follows: 

"1.  At  the   time  of  the  execution  of  the  assignment  by 

Uarriinan  to  the  receiver,  Henley  W.  Chapman,  to  wit,  on 

the  20th  day  of  March,  1878,  did  the  plaintiff,  with  his  family, 

reside  in  tlie  hotel  insured?     Yes. 

"2.  Did  the  said  HarrtinaTi  and  family  at  said  time  so 
reside  in  said  hotel,  claiming  and  intending  it  to  be  his  home? 
Yes. 

"  3.  Did  the  said  Jlamman,  from  the  completion  of  the 
hotel  in  1868,  so  reside  in  said  hotel  as  his  home  at  all  times 
when  in  the  city  of  Green  Bay,  until  his  removal  to  the  house 
on  Walnut  street,  shortly  before  the  fire?    Yes. 

"  4.  Did  the  said  Harriinan  have  any  other  home  than  said 
hotel  at  any  time  from  the  building  of  the  same  until  up  to  and 
after  the  issuing  of  the  policy  of  insurance  in  question?    No. 
"  5.  Was  there  any  portion  of  the  brick  walls  of  said  build- 
ing that  could  be  nsed  for  rebuilding  it  after  said  fire?    No. 

"6.  Was  the  foundation  left  after  said  fire  suiScient  to 
support  a  building  of  the  same  weight  and  dimensions  of  the 
bnilding  burned?     No. 

"  7.  Could  a  new  building  like  the  one  burned  have  been 
built  upon  the  same  spot  after  the  fire  without  incurring 
expense  in  getting  rid  of  worthless  fragments  of  the  old  build- 
ing, at  least  equal  to  the  full  value  of  all  that  was  left  of  the 
bnilding  burned  ?     No. 

"8.  Were  the  materials  left  after  said  fire  of  as  much  value 
for  any  useful  purpose,  as  the  expense  would  have  been  of 
getting  the  same  out  of  the  wreck  of  the  building  as  it  was 
left  by  the  fire?     N"o. 

"  9.  What  was  the  cash  value  of  said  hotel  building  at  the 
time  of  the  fire?     $18,000. 
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"10.  What  was  its  value  at  the* time  the  policy  was  issued? 
$18,000. 

"  11.  Did  the  plaintiff  Harriman  authorize  this  suit  to  be 
commenced?    Yes. 

"  12.  Did  the  plaintiff  Harriman^  at  or  about  the  time  this 
policy  was  issued,  make  any  representation  whatsoever  to  the 
agent,  Benson,  as  to  incumbrances  or  the  amount  thereof?     No. 

"13.  Was  the  agent,  Benson,  informed,  at  the  time  this 
policy  was  indorsed  '  Payable  to  Ellen  Carahin^  mortgagee,  as 
her  interest  may  appear,'  that  the  amount  due  Mrs.  Carabin 
on  the  mortgages  held  by  her  would  probably  exceed  $20,000  ? 
Yes. 

"  14.  Did  the  plaintiff  Ilarriman  tell  the  agent,  Benson,  at 
the  time  the  policies  were  made  payable  to  Mrs,  Carahiny 
that,  in  addition  to  the  $12,000  or  $16,000  in  dispute,  she  had 
mortgages  besides?    Yes.  . 

"  15.  In  making  the  representations  to  the  agent,  Benson, 
that  he  did  make,  did  the  plaintiff  Ilarriman  act  fraudulently  ? 
No. 

"  16.  Did  the  agent,  Benson,  make  any  attempt  to  ascertain 
what  the  various  incumbrances  were,  after  the  statement  made 
by  Harriman  to  him  in  relation  thereto?  No.  (So  answered 
by  consent.)  " 

The  foregoing  questions  were  drawn  on  behalf  of  the 
plaintiffs.  The  following,  except  the  last  two,  were  prepared 
by  counsel  for  the  defendant: 

"17.  Did  the  plaintiff  Ilarriman  purposely  and  knowingly, 
in  the  proofs  of  loss  furnished  the  defendant  company  and 
introduced  in  evidence,  falsely  swear  that  he  was  the  owner  of 
the  insured  property  in  fee  simple?    No. 

"  18.  Did  the  plaintiff  Harnman  purposely  and  knowingly, 
in  the  proofs  of  the  loss  furnished  the  defendant  company  and . 
introduced  in  evidence,  falsely  swear  that  the  insured  property 
was  of  the  value  of  $30,000?    No. 

"19.  Was  the  plaintiff  Ilarriman  the  owner  of  the  prop- 
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erty  insured  at  the  time  the  policy  was  issued,  and  from  then 
until  the  time  of  the  fire,  in  fee  simple?    Yes. 
"20.  Was   the  property  insured  wholly  destroyed  by  fire? 

"21.  Did  the  plaintiff  Ilarriinan  represent  and  state  to 
the  agent  of  the  defendant,  at  the  time  he  applied  to  said  agent 
to  make  the  indorsement,  '  Loss,  if  any,  payable  to  the  mort- 
gagee, February  1,  1879,'  that  the  incumbrances  on  the  in- 
sored  property  were  from  $12,000  to  §16,000?    Yes. 

"22.  What  was  the  amount  of  the  incumbrances  upon  the 
insured  property  February  1,  1879?  About  $20,900,  being 
the  $5,000  mortgage  and  interest,  and  balance  on  account  of 
about  $7,000  and  interest. 

"23.  Did  the  plaintiff  Harriman  represent  and  state  to 
the  agent  of  the  defendant  in  October,  1878,  before  the  policy 
in  question  was  issued,  that  the  incumbrances  on  the  insured 
property  were  $10,000?    No. 

"  24.  Did  the  agent  of  the  defendant  rely  upon  the  repre- 
sentation made  in  October  when  he  issued  the  policy  now  in 
question?    No. 

"25.  Was  the  agent  of  the  defendant  informed  at  any  time 
before  the  fire  that  the  insured  property  was  incumbered  by 
judgment  liens?    No. 

"26.  Was  the  agent  of  the  defendant  informed,  at  any  time 
before  tJie  fire,  that  the  insured  property  was  incumbered  in 
any  manner  in  excess  of  $16,000,  except  by  taxes?    Yes. 

"27.  Was  the  insured  property  owned  and  occupied  by  the 
plaintiff  Handman^  at  the  time  the  several  judgments  intro- 
duced in  evidence  were  docketed  in  the  office  of  the  clerk  of 
the  circuit  court  for  Brown  county,  with  the  intention,  on  the 
part  of  said  plaintiff,  of  owning  and  occupying  the  same  as  a 
homestead?     Yes. 

"28.  By  the  Court:  Was  the  insured  property  burned  by 
the  willful  act,  consent  or  procurement  of  either  of  the  plaint- 
iffs?   No. 
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"29.  What  is  the  amount  of  the  policy  in  question,  with 
interest  at  7  per  cent,  per  annum,  from  May  25,  1879? 
$3,083.34." 

By  direction  of  the  court,  the  jury  also  found  as  follows: 

"  1.  That  the  interest  of  the  plaintiff  Ellen  Carahiuy  at  the 
time  the  insurance  was  effected  and  at  the  time  of  the  fire, 
was  $20,000. 

"  2.  That  the  agent,  Benson,  at  the  time  he  issued  the  policy 
in  this  action,  knew  of  the  existence  of  all  the  tax  sales  and 
unpaid  taxes  mentioned  in  the  answer  herein. 

"  3.  That  said  tax  sales  were  wholly  illegal  and  void. 

"4.  That  the  plaintiff  Mrs.  Carahin  was,  at  the  time  the 
policy  was  issued,  the  owner  of  all  the  judgments  set  forth  in 
the  answer,  except  those  in  favor  of  Jacob  Silverman,  Howell 
Hoppock,  George  N.  Langton  and  others,  and  Nathan 
Dodge. 

"  6.  That,  at  the  time  said  policy  was  issued,  there  was  no 
judgment  in  favor  of  D.  E.  Rogers,  nor  any  lien  in  his  favor, 
as  set  forth  in  the  answer;  nor  has  there  been  any  such  lien 
or  judgment  since  that  time. 

"  7.  That,  at  the  time  said  policy  was  issued,  the  said  liar- 
riman  was  the  owner  of  the  property  insured,  in  fee  simpla" 

The  plaintiff  Mrs,  Carctbin  moved  for  judgment  on  the 
verdict,  and  the  defendant  moved  for  a  new  trial.  The  court 
denied  the  latter  motion,  and  granted  the  former;  where- 
upon judgment  was  entered  for  Mrs.  Carahin  against  the  de- 
fendant for  the  amount  due  on  the  policy  as  found  by  the  jury. 
The  defendant  appealed  from  the  judgment. 

Further  statement  of  the  case  is  contained  in  the  opinion. 

For  the  appellant  there  were  briefs  by  Cottrill^  Gary  iib 
Ranson^  its  attorneys,  with  J.  TF.  Lusk.,  of  counsel,  and  oral 
argument  by  Mr,  Cottrill  and  Mr,  Lusk, 

For  the  respondents  there  were  separate  briefs  by  Tracy  ik 
Bailey  and  Ilastings  <&  Greeney  and  oral  argument  by  Mr. 
Greene  and  Mr,  Tracy. 
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Lyon,  J.  The  exceptions  preserved  in  the  record  are  very 
nnmerons,  and  the  legal  questions  which  they  present  are 
fully  argued  in  the  briefs  of  the  respective  counsel,  and  were 
elaborately  and  ably  discussed  by  them  in  their  oral  argu- 
ments. All  of  these  questions  which  are  deemed  material 
may  be  classified  tinder  a  few  general  heads,  and  they  will  be 
thus  stated  and  considered  in  their  order. 

1.  At  the  commencement  of  the  trial,  the  defendant  claimed 
that  the  fifth  defense,  which  avers  failure  of  the  assured  to 
famish  proper  proofs  of  loss,  raised  an  issue  in  abatement, 
which  ought  to  be  determined  before  the  trial  of  the  issues 
made  by  the  defenses  pleaded  in  bar  of  the  action.  The  case 
of  Supervisors  of  Brown  County  v.  Van  Stralen^  45  Wis., 
675,  is  relied  npon  as  sustaining  the  position.  The  court 
denied  the  motion  for  a  separate  trial  of  that  issue.  We 
think  the  court  ruled  correctly.  The  furnishing  of  proofs  of 
loss  as  required  by  the  terms  of  the  policy  (unless  waived),  is 
a  condition  precedent  to  the  right  to  maintain  this  action;  for 
the  policy  provides,  in  effect,  that  the  loss  shall  not  be  payable 
until  the  expiration  of  sixty  days  after  such  proofs  shall  have 
been  furnished.  At  least,  it  gives  the  company  sixty  days 
thereafter  to  pay  the  loss.  Performance  of  this  condition 
precedent  is,  and  necessarily  must  be,  alleged  by  the  plaintiffs, 
and,  unless  admitted  or  waived,  must  have  been  proved  by 
them  on  the  trial,  or  they  were  not  entitled  to  recover.  Bed- 
man  V.  Ins.  Co.j  47  Wis.,  89.  This  is  so  because  such  per- 
formance is  a  constituent  and  indispensable  part  of  the  right 
of  action.  On  the  averment  of  performance  of  that  condition 
an  issue  is  made  by  a  general  or  specific  denial,  and  there  is 
no  necessity  whatever  for  a  formal  plea  in  abatement  or  a  sep- 
arate trial  of  the  issue. 

If  an  action  on  an  insurance  policy  fails  for  want  of  proofs 

of  loss,  the  judgment  may  be  either  in  bar  or  abatement, 

accordinfir  to  the  terme  of  the  contract.     If  the  time  for  mak- 

ingfiuch  proofs  has  expired,  and  the  contract  is  that  the  insurer 
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shall  be  discharged  from  liability  unless  the  proofs  are  fur- 
nished within  the  specified  time,  the  judgment  will  be  a  bar 
to  another  action  on  the  same  policy.  But  if  time  remains  in 
which  to  make  the  proofs,  the  judgment  will  be  that  the  action 
abate  because  prematurely  brought.  ' 

In  this  case,  however,  there  is  no  issue  concerning  the  fur- 
nishing of  proofs  of  loss.  It  is  expressly  stated  in  the  answer 
that  the  plaintiff  Harriman  furnished  to  the  defendant  what 
^purported  to  be  such  proofs;  that  the  same  were  not  accepted 
as  a  compliance  with  the  terms  of  the  policy  in  that  behalf, 
but  (quoting  from  the  answer)  *'  on  the  contrary  this  defendant 
at  once  denied  that  any  liability  to  the  plaintiffs,  or  either  of 
them,  had  arisen  under  said  alleged  policy,  and  refused  to  pay 
any  alleged  claim  thereunder."  This  is  an  express  waiver  of 
such  proofs;  for  it  is  a  denial  of  liability  in  any  event,  and  an 
unqualified  refusal  to  pay  the  loss.  Such  denial  and  refusal 
rendered  the  presentation  of  proofs  of  loss  an  idle  formality, 
which  the  law  does  not  require.  McBride  v.  Ins.  Co.j  30 
Wis.,  562. 

2.  When  the  plaintiffs  rested  the  case  on  their  part,  they 
had  given  no  evidence  tending  to  show  that  Harriman  was 
the  owner  of  the  insured  property,  or  that  Mrs.  Carabiji  had 
any  interest  therein  as  mortgagee.  Counsel  for  the  defendant 
thereupon  moved  for  a  nonsuit  because  no  such  evidence  had 
been  given.     The  court  denied  the  motion. 

First.  No  direct  proof  of  Rarriman?s  title  to  the  insured 
property  was  made  on  the  trial.  Counsel  for  plaintiffs  con- 
tend, and  have  cited  authorities  in  sui>port  of  the  position, 
tliat,  having  insured  it  as  his  property,  the  burden  was  upon 
the  defendant  to  show  his  want  of  title.  For  reasons  which 
will  presently  appear,  we  do  not  find  it  necessary  to  determine 
the  question.  We  think  the  fair  and  reasonable  construction 
of  the  answer  is,  that  it  admits  that  title  to  the  insured  prop- 
erty was  in  Harriman  down  to  the  time  of  the  alleged 
conveyance  thereof  by  him  to  Henley  W.  Chapman,  in  March, 
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1S78.  It  substantially  alleges  that  Chapman  became  the  owner 
thereof  by  means  of  such  conveyance,  which  could  not  be  true 
unless  Harriman  was  the  owner  when  the  conveyance  was 
executed,  and  all  of  the  denials  of  Jlai^iman^a  title  seem  to 
be  predicated  upon  the  fact  that  he  had  executed  such  convey- 
ance. Hence,  if  Chapman  took  no  title  to  the  insured  property 
by  the  conveyance  in  question,  it  must  be  presumed,  nothing 
appearing  to  the  contrary,  that  the  title  remained  in  Harri- 
man  until  the  property  was  burned. 

The  conveyance  to  Chapman  was  put  in  evidence  on  behalf 
of  the  defendant.  It  is  a  conveyance  by  Rarrhnan^  in  gen- 
eral terms,  of  "all  his  interest  in  and  title  to  any  real  estate, 
wherever  situate,  not  exempt  from  execution,^^  and  contains 
no  specific  description  of  property  affected  by  it.  It  appears, 
from  recitals  therein,  that  the  same  was  executed  compul- 
Borily,  pursuant  to  an  order  made  by  a  court  commissioner,  in 
proceedings  against  Harrim^an  supplementary  to  execution, 
in  which  proceedings  Chapman  had  been  appointed  receiver. 

The  jury  found  that  the  insured  property  was  Sarriman^s 
homestead,  and  therefore  exempt  from  execution.  If  that 
finding  (which  will  be  hereafter  considered)  is  upheld,  it  fol- 
lows necessarily  that  the  answer  admits  title  in  Harriman^ 
and  the  plaintiffs  were  not  required  to  make  affirmative  proof 
of  the  fact.  It  is  immaterial  that  the  conveyance  to  Chapman 
was  put  in  evidence  on  behalf  of  the  defendant  after  the  motion 
for  a  nonsuit  had  been  denied.  It  is  well  settled  that  if  a  motion 
for  a  nonsuit  for  want  of  evidence  to  sustain  the  action  be 
improperly  denied,  the  judgment  for  the  plaintiff  will  not  be 
reversed  for  that  reason  if  the  necessary  evidence  be  supplied 
afterwards. 

Second,  The  last  remai^k  disposes  of  the  objection  that  when 
the  nonsuit  was  denied  no  proof  had  been  made  that  Mrs. 
Carabin  had  any  interest  in  the  insured  property.  Such  proof 
was  made  during  the  progress  of  the  trial. 

We  conclude,  therefore,  that  if  the  insured  property  was  the 
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homestead  of  Harriman  when  he  executed  the  conveyance  to 
Chapman,  the  refusal  to  grant  the  nonsuit  will  not  work  a- 
reversal  of  the  judgment,  the  error  (if  it  was  error)  having 
been  subsequently  cured. 

3.  All  the  facts  ordinarily  required  to  be  proved  to  establish 
the  existence  of  a  homestead  right  were  found  by  the  jury. 
The  jury  found  that  when  the  conveyance  to  Chapman  was 
made,  Harriman  resided,  witli  his  family,  in  the  hotel,  claim- 
ing and  intending  it  as  his  home;  that  he  so  resided  therein 
from  its  completion  in  1868  until  after  the  policy  in  suit  was 
issued,  and  had  during  that  time  no  other  home;  and  that  he 
owned  and  occupied  the  same,  claiming  it  as  his  homestead, 
when  the  several  judgments  introduced  in  evidence  were  dock- 
eted. 

These  findings  are  supported  by  the  evidence,  and  mani- 
festly they  demonstrate  that  the  property  was  Harrhnan^s 
homestead,  unless  the  fact  that  it  was  also  built  for  and  used  as 
a  hotel  deprives  it  of  its  homestead  character,  and  its  owner  of 
any  homestead  rights  therein.  The  undisputed  evidence 
proves  that  the  hotel  was  a  large  building,  but  covering  less 
than  one-fourth  of  an  acre,  including  a  court  between  two 
wings  of  unequal  length  extending  from  the  main  building, 
at  the  two  ends  thereof,  to  the  rear;  and  that  from  the  time  it 
was  erected  until  burned  it  was  always  kept  as  a  hotel,  a  por- 
tion of  the  time  by  Harriman  and  the  remainder  of  the  time 
by  his  lessees. 

We  regard  the  case  of  Phelps  v,  Rooney^  9  Wis.,  70,  as 
decisive  of  the  question  under  consideration.  In  that  case,  a 
building  20  feet  wide,  160  feet  deep,  and  four  stories  high  — 
the  basement  and  next  story  above  it  and  part  of  another  story 
being  occupied  as  a  store,  the  annual  rent  of  which  was  valued 
at  $1,500,  and  the  remainder  of  the  building  being  occupied 
by  the  owner  as  a  residence  —  was  held  to  be  a  homestead. 
The  building  was  one  of  a  continuous  block  of  stores  between 
East  Water  street  and  the  river,  in  the  city  of  Milwaukee. 
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The  then  chief  justice  of  this  court  dissented  vigorously  from 
the  judgment,  but  it  has  never  been  overruled  or  shaken,  and 
it  is  now  too  late  to  disturb  it  by  judicial  decision. 

It  may  be  that  it  would  have  been  better  had  the  court 
adopted  the  rule  of  later  cases,  where  questions  of  the  taxa- 
bility of  certain  property  of  railroad  companies  have  arisen, 
and  held  that  property  is  not  a  homestead  unless  it  is  used 
principally  as  the  residence  of  the  owner;  that  if  the  chief  use 
to  which  it  is  applied  is  for  some  other  purpose  —  as  a  manu- 
factory, store  or  hotel, —  it  is  not  a  homestead,  although  it 
may  also  be  used  incidentally  as  the  residence  of  the  owner. 
Railway  Co.  v.  Svp^ra  of  Crawford  Co,^  29  Wis.,  116;  Same 
V.  Same,  48  Wis.,  666;  Railway  Co.  v.  Milwaukee,  34  Wis., 
271.  But  the  rule  in  Phelps  v.  Rooney  has  stood  too  long 
to  be  now  questioned  here.  The  subject  has  passed  from  the 
courts  to  the  domain  of  legislation. 

It  must  be  held,  therefore,  that  under  the  findings  of  the 
jury  the  insured  property  was  the  homestead  of  Harriman 
from  a  time  prior  to  the  conveyance  to  Chapman  until  after 
the  policy  in  suit  was  issued.  From  this  it  necessarily  re- 
sults that  the  property  was  not  conveyed  by  Harriman  to 
Chapman,  and  that  the  judgments  against  Harriman  (none 
of  them  being  specific  liens)  were  not  liens  upon  such  home- 
stead. 

4.  The  next  question  which  will  be  considered  is,  Was  the 
building  wholly  destroyed,  within  the  meaning  of  chapter  347, 
Laws  of  1874?  In  addition  to  finding  generally  that  the 
insured  building  was  wholly  destroyed  by  fire,  the  jury  found 
that  no  portion  of  the  brick  walls  of  the  building  remaining 
after  the  fire  conld  be  used  in  rebuilding  it;  that  the  founda- 
tions so  remaining  were  not  suflScient  to  support  a  building 
of  the  weight  and  dimensions  of  the  one  burned;  that  the 
expense  of  removing  the  worthless  fragments  of  the  old 
building  wonld  at  least  equal  the  value  of  all  material  left 
after  the  fire;  and  that  such  materials  were  worth  less  than 
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the  cost  of  getting  them  out  of  the  wreck  of  the  burned  build- 
ing. 

These  specific  findings  are  supported  by  the  evidence. 
Without  attempting  to  define  what  constitutes  a  total  de- 
struction of  a  building,  or  to  lay  down  a  rule  applicable  to 
other  cases,  we  cannot  hesitate  to  hold  that  these  findings 
show  tliat  the  building  in  question  was  wholly  destroyed, 
within  the  meaning  of  that  term  as  used  in  the  statute  above 
cited.  Hence,  the  findings  as  to  the  value  of  the  building 
cannot  reduce  the  recovery. 

5.  The  instructions  which  the  court  gave  the  jury,  many 
portions  of  which  were  excepted  to  on  behalf  of  the  defend- 
ant, will  now  be  considered. 

First.  Many  of  these  exceptions  cover  portions  of  the 
charge  containing  statements  of  the  law  applicable  to  the 
case  generally,  or  to  particular  questions  involved  in  it. 
These  instructions  were  of  no  significance  whatever  in  deter- 
mining the  specific  questions  of  fact  submitted  to  the  jury. 
This  observation  applies  to  tliose  portions  of  the  charge  in 
which  the  court  explained  to  the  jury  what  constituted  a 
homestead,  and  what  was  a  total  destruction  of  a  building, 
within  the  meaning  of  the  act  of  1S74.  It  applies,  also,  to 
certain  Instructions  proposed  by  counsel  for  defendant  as  to 
the  effect  of  false  representations  made  by  the  assured  when 
he  applied  for  the  insurance.  The  law  of  the  case  was  for  the 
court  to  apply,  in  rendering  judgment  on  the  special  findings, 
and  the  jury  had  no  concern  with  it.  They  were  only  required 
to  find  the  facts.  True,  they  found  that  the  building  was 
wholly  destroyed,  which  is,  perhaps,  a  mixed  finding  of  law 
and  fact;  but  that  might  have  been  omitted  without  affecting 
the  result,  for  they  also  found,  specifically,  all  of  the  facts  nec- 
essary to  show  that  the  building  was  wholly  destroyed.  No 
furtlier  notice  need  be  taken  of  exceptions  of  this  class. 

Second,  A  paragraph  in  the  charge  reads  as  follows:  "The 
onlj''  tiling  that  you  ought  to  concern  yourselves  about  is, 
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What  is  the  truth  of  this  case?  and  when  you  determine  what 
the  truth  is,  put  it  down,  whether  it  strikes  your  nearest  friend 
or  most  bitter  enemy.  Again,  in  answering  these  questions, 
where  you  cannot  say  truthfully,  on  a  fair  examination  of  all 
the  evidence,  ^Tes'  to  a  question,  you  ought  to  say  *No;' 
because  a  question  sometimes  may  be  put  so  that  an  answer 
'Yes'  wUl  not  convey  the  exact  truth;  and,  if  you  should 
put  down  'Yes,'  when  that  in  your  judgment  was  not  the 
exact  truth,  it  would  be  wrong,  and  therefore  your  proper  an- 
swer to  that  question  should  be  'No.'  Bear  that  in  mind, 
and  it  will  help  you  a  great  deal  in  arriving  at  the  proper 
answer  to  be  put  down  to  each  one  of  these  questions." 

A  general  exception  was  taken  to  the  whole  paragraph. 
The  first  sentence  is  faultless,  and  probably  this  fact  of  itself 
is  fatal  to  the  exception.  But,  however  that  may  be,  we  find 
no  error  in  the  instruction.  All  of  the  specific  questions  of 
fact  submitted  to  the  jury  (except  those  calling  for  values) 
were  so  framed  as  to  require  categorical  answers.  Each 
question  could  only  be  answered  by  a  simple  "  Yes ''  or  "  No." 
As  we  understand  the  instruction,  the  jury  were  told,  in  sub- 
stance, that  if  they  were  unable  upon  the  evidence  to  give  an 
afiSrmative  answer  to  a  given  question,  they  should  answer  it 
in  the  negative.  Perhaps,  had  the  instruction  been  prepared 
by  the  learned  circuit  judge  at  his  leisure,  and  not  in  the 
haste  and  confusion  of  a  sharply  contested  trial,  he  might  have 
expressed  the  idea  he  intended  to  convey  a  little  more  felicit- 
ously; yet  we  see  no  reason  to  believe  that  any  one  could  have 
misunderstood  his  meaning. 

Third.  As  to  the  facts  which  the  court  directed  the  jury 
to  find,  we  think  they  are  established  by  the  uncontradicted 
testimony,  and  hence  the  direction  was  proper. 

The  testimony  of  Mrs.  Cardbin  and  her  agent,  Morrow, 
wb'ch  is  not  disputed,  shows  that  she  owned  or  held  as  col- 
lateral secnrity  all  mortgages  and  mechanics'  lien  judgments 
proved  on  the  trial  to  be  liens  on  the  insured  property;  that 
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one  of  these  mortgages,  referred  to  as  the  Katharine  G.  Curtis 
mortgage,  amounted  to  a  little  more  than  $10,000;  and  that 
all  the  residue  of  such  liens,  on  the  first  of  January,  1874, 
amounted  to  $6,978.17,  which,  with  interest  at  10  per  cent 
added,  made  the  amount  due  when  the  policy  was  ^issued, 
$10,525.  The  jury  subsequently  found  the  aggregate  of 
these  liens  to  be  $20,900.  Morrow  also  testified  that  April 
1, 1874,  Harrvmun  owed  him  $11,570,  an  increase  in  three 
months  of  about  $4,600,  and  that  they  treated  the  same  as 
a  lien  upon  the  property.  The  circuit  court  held,  and  we 
think  correctly,  that,  the  incumbrances  on  the  property  being 
less  than  $7,000  January  1,  1874,  that  sum  and  time  were 
to  be  taken  as  the  basis  of  the  computation,  and  that  the 
amount  could  not  be  increased  by  a  subsequent  parol  agree- 
ment between  Morrow  (who  owned  or  controlled  the  incum- 
brances) and  Harriman;  and  especially  so  because  the  property 
was  a  homestead,  and  Harriman  had  a  wife  living,  without 
whose  consent,  evidenced  by  her  signature,  he  could  not 
incumber  it. 

The  testimony  of  Mr.  Benson,  the  agent  of  the  defendant, 
who  issued  the  policy  in  suit,  is  that  when  he  issued  it  he 
knew  that  the  unpaid  taxes  on  the  insured  property  were  out- 
standing. Indeed,  he  had  been  city  treasurer  for  three  years, 
and  was  defendant  in  actions  brought  to  set  these  taxes  aside 
as  illegal.  Under  these  circumstances  it  is  quite  immaterial 
whether  such  unpaid  taxes  were  valid  or  not. 

The  question  of  Harriman^s  title  has  already  been  consid- 
ered. Further  discussion  of  the  instructions  would  be  profit- 
less. It  must  suflice  to  say  that  we  find  no  error  in  them 
which  will  justify  a  reversal  of  the  judgment. 

6.  Some  of  the  special  findings  have  already  been  discussed 
under  the  foregoing  heads.  It  is  only  necessary  to  add  that 
there  is  evidence  tending  to  prove  all  of  the  facts  found  by 
the  jury,  and  hence  none  of  the  findings  can  be  disturbed. 
We  think  that  the  findings  cover  all  of  the  material  issues 
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made  by  the  pleadings,  upon  which  there  was  any  conflict  of 
testimony,  and  that  such  findings  are  of  themselves  suflScient 
to  support  the  judgment 

7.  Many  points  and  exceptions  not  herein  specially  stated 
are  discussed  in  the  briefs  of  counsel.  Some  of  these  are  ren- 
dered immaterial  by  the  views  above  expressed;  and  it  is 
believed  that  those  which  are  material  are  disposed  of  adversely 
to  the  defendant  by  our  rulings  upon  the  difierent  questions 
hereinbefore  considered  and  passed  upon. 

It  is  quite  unnecessary,  and  the  length  to  which  this  opin- 
ion has  been  extended  renders  it  improper,  to  discuss  those 
points  and  exceptions  further,  or  even  to  state  them. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Stache  and   others   vs.  The  St.   Paul  Fire  and   Marine 
Insurance  Company. 

March  13 — March  30, 1880, 

Insurakce  Against  Fire:  Agreement  of  compromise  after  loss.  (1) 
Defenses  against  such  agreement,  (2)  Burden  of  proof,  (3)  Special 
Vehdict:  Fraud.    Findings  not  inconsistent, 

1.  Where,  after  a  loss  by  fire  of  insured  property,  and  after  an  opportunity 

to  inyestigate  it,  the  insurer,  without  any  deception  or  fraud  practiced 
upon  it  by  the  insured  at  the  time  of  such  investigation,  agrees  with  the 
insured  that  it  shall  pay  and  he  receive  a  certain  sum  in  full  on  account 
of  such  loss,  a  recovery  of  that  sum  cannot  be  defeated  by  showing  a 
oreach  of  a  warranty  in  the  policy,  though  unknown  to  the  insurer  at 
the  time  of  such  agreement. 

2.  The  property  insured  consisted  of  two  buildings,  together  with  furniture 

and  wearing*  apparel,  provisions,  etc,  and  the  buildings  were  erected  by 
the  insured  upon  a  lot  held  by  him  on  a  lease  for  ten  years.  The 
answer  avers  that  the  insured,  in  making  out  his  proofe  of  loss,  falsely 
and  fraudalently,  with  intent  to  mislead  and  to  induce  defendant  to 
agree  to  pay,  etc.,  stated  that  the  properly  insured  was,  at  the  time  of 
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the  fire,  owned  by  him  in  fee  simple.  Held^  that,  in  view  of  the  settle- 
ment made,  the  burden  was  upon  defendant  to  show  that  the  assured 
had  not  an  absolute  title  to  the  property  insured^  and  that  he  had  pro- 
cui-edthe  settlemont  by  false  and  fraudulent  representations  on  that 
subject.  , 

3.  The  jury  found  that  the  insured  was  not  guilty  of  any  fraud  in  making  or 
inducing  the  settlement;  but  also  found  that  when  the  proofa  of  loss 
were  made  out  (by  the  insurer's  a<yusting  agent),  the  insured,  who 
could  not  speak  English,  in  answering  questions  through  an  interpreter, 
had  stated  that  **the  property"  belonged  to  him,  "owned  in  fee 
simple."  Held,  that  these  findings  were  not  inconsistent,  and  that 
plaintiflfe  were  entitled  to  judgment  thereon  for  the  amount  agreed  upon 
by  the  settlement. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylor: 

"Tliis  was  au,  action  upon  a  policy  of  insurance  against  loss 
by  fire.  The  property  insured  was  described  in  the  policy  as 
followa:  *  $S00  on  his  two-story  building,  occupied  as  an  hotel; 
$260  on  household  furniture  and  wearing  apparel;  $75  on  his 
provisions  and  stock  of  liquors  and  cigars;  $63  on  his  bar 
fixtures  and  furniture,  counter,  stoves  and  lamps;  $130  on  his 
frame  barn;  $20  on  hay  therein/ 

"After  the  policy  was  issued,  an  additional  insurance  was 
granted  for  $400  upon  an  addition  built  to  the  house.  The 
policy  provided  that  in  case  of  loss  the  insurance  money  should 
be  payable  to  Duchateau  <&  Bros.y  as  their  interest  might 
appear.  The  policy  was  first  issued  October  2,  1875,  and 
renewed  for  one  year  October  2,  1876.  The  additional  insur- 
ance for  $400  was  granted  June  11, 1877,  and  the  loss  occurred 
June  13,  1877.  The  property  above  described  as  insured  by 
said  policy  is  alleged  in  the  complaint  to  have  been  also 
described  in  said  policy  as  situated  in  the  town  of  Red  River, 
section  18,  range  23,  Kewaunee  county,  Wisconsin.  The 
answer  admits  the  making  of  the  policy  as  alleged  in  the  com- 
plaint; and,  as  the  policy  is  not  made  a  part  of  the  bill  of 
exceptions,  there  is  no  evidence  that  any  more  particular 
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description  of  tho  locality  of  the  insured  property  was  con- 
tained therein.  • 

"The  defense  to  the  action  was:  jirst^i  that  the  insured  had, 
io  his  application  for  insurance,  falsely  stated  that  his  title  to 
the  lands  upon  which  the  house  and  barn  were  situated  was  a 
title  in  fee,  when  the  fact  was  that  he  held  the  possession  of  the 
lands  by  a  lease  for  ten  years;  and  second^  'that  in  making 
out  his  proofs  of  loss  the  plaintiff  Stache  falsely  and  fraudu- 
lently represented  and  alleged,  with  intent  to  mislead  the 
defendant  and  induce  it  to  pay  the  loss,  that  the  propertij 
insured  was  at  the  tivie  of  said  fire  mentioned  in  the  com- 
plaint  still  owrvcd  hy  him  in  fee  simple^  and  such  false  state- 
ment was,  on  the  23d  day  of  June,  1877,  sworn  to  by  the  said 
Stache  and  delivered  to  the  defendant  thus  sworn  to.' 

"The  evidence  shows  that  after  the  fire  the  adjuster  of  losses 
for  the  defendant  company  came  on  for  the  purpose  of  inves- 
tigating and  adjusting  the  loss,  visited  the  location  of  the 
insured  property  for  the  purpose  of  ascertaining  the  extent 
and  fairness  of  the  loss,  and  then  returned  to  Green  Bay, 
where  he  adjusted  the  loss  with  the  plaintiffs.  On  his  return 
to  Green  Bay  after  visiting  the  locality  of  the  insured  prop- 
erty, he  stated  to  the  local  agent  of  the  company  that  he 
thought  it  was  a  fraud;  but  notwithstanding  this  he  then 
made  an  agreement  with  the  plaintiffs  that  the  loss  should  be 
adjusted  at  $1,306.92,  to  be  paid  in  sixty  days;  and  although 
the  plaintiffs  claimed  the  loss  to  be  greater,  they  agreed  to 
take  that  sum  in  full  and  surrender  the  policy  on  payment  of 
the  same.  At  the  same  time  proofs  of  loss  were  made  out  and 
sworn  to  by  the  plaintiff  Stache. 

"The  evidence  further  shows,  and  the  jury  find,  that  the 
plaintiff  Stache  erected  all  the  buildings  insured  after  he  went 
into  possession  under  his  lease.  The  evidence  also  shows,  and 
the  jury  find,  that  the  Duchateaus^  interest  in  the  insured 
property  was  two  chattel  mortgages:  one  dated  July  15, 1875, 
to  secure  tlie  payment  of  §338,  with  interest  at  ten  per  cent, 
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and  one  dated  February  27,  1875,  to  secure  $400,  with  inter- 
est at  ten  per  cent.  The  first  of  said  mortgages  was  upon  the 
household  furniture  and  fixtures,  and  the  second  upon  the 
insured  house  and  barn,  and  they  are  described  as  situate  on 
lot  1,  sec.  18,  town  25,  range  23.  The  mortgages  were  duly 
filed  in  the  office  of  the  proper  town  clerk,  and  had  been 
renewed  February  27,  1877." 

The  jury  returned  a  special  verdict,  the  material  parts  of 
which  are  stated  in  the  opinion.  Both  parties  moved  for 
judgment  on  the  verdict;  and  the  court  ordered  judgment  in 
favor  of  the  defendant.  A  subsequent  motion  by  the  plaintiffs, 
based  on  the  judge's  minutes,  for  a  new  trial,  was  denied;  and 
plaintiffs  appealed  from  the  judgment  in  defendant's  favor. 

The  cause  was  submitted  on  the  brief  of  J,  C,  (&  A.  C, 
Neville  for  the  appellants,  and  that  of  Hdstings  <&  Greene  for 
the  respondent. 

Taylor,  J.  In  the  state  of  the  case  shown  by  the  foregoing 
statement,  it  may  be  a  question  of  some  doubt  whether  either 
party  can  go  behind  the  special  verdict  and  allege  errors 
arising  upon  exceptions  taken  on  the  trial,  or  look  into  the 
bill  of  exceptions  for  the  purpose  of  ascertaining  whether  the 
findings  are  sustained  by  the  evidence;  but  as  we  are  of  the 
opinion  that  the  learned  circuit  judge  erred  in  ordering  judg- 
ment for  the  defendant  upon  the  facts  found  by  the  special 
verdict,  it  will  not  be  necessary  to  determine  that  question. 

We  have  stated  some  of  the  evidence  given  on  the  trial,  for 
the  purpose  of  more  fully  understanding  the  scope  and  mean- 
ing of  some  of  the  most  material  facts  stated  in  tlie  special 
verdict,  and  not  with  the  intention  of  reviewing  any  of  the 
findings  of  the  jury.  The  only  findings  which  are  necessary 
to  be  considered  for  the  purpose  of  determining  in  whose  favor 
judgment  should  be  rendered,  and  as  to  the  effect  of  which 
there  is  any  dispute,  are  the  following: 

"6.  That  said  application,  in  addition  to  other  statements 
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as  to  the  location  and  description  of  the  premises  to  be  insured, 
in  answer  to  the  question,  '  If  the  survey  for  insurance  is  on 
building,  state  if  the  same  is  situated  on  ground  held  by 
you  in  fee  simple,  or  on  a  lease;  if  on  a  lease,  when  will  the 
lease  expire?'  stated  ^Fee  simple;'  and  said  application 
farther  stated  that  the  applicant's  title  to  the  property  to  be 
insured  was  absolute.    A,  We,  the  jury,  so  find. 

"7.  That  said  application  also  contained  this  clause:  'And 
the  said  applicant  hereby  covenants  and  agrees  to  and  with  the 
Baid  company  that  the  foregoing  is  a  just,  full  and  true  exposi- 
tion of  all  the  facts  and  circumstances  in  regard  to  the  con- 
dition, situation,  value  and  risk  of  the  property  to  be  insured, 
80  far  as  the  same  are  known  to  the  applicant  and  are  material 
to  the  risk;  and  said  answers  are  considered  the  basis  on  which 
insurance  is  to  be  effected,  and  the  same  is  understood*  as 
incorporated  in  and  forming  a  part  and  parcel  of  the  policy; ' 
which  said  clause  was  at  the  end  of  said  application  and  after 
said  statement  mentioned  in  finding  six  hereof.  A.  We,  the 
jury,  so  find. 

"11.  That  in  and  by  said  proofs,  sworn  to  by  the  plaintiff 
Bkiche^  in'answer  to  the  question,  '  If  real  estate,  whether  it 
is  owned  in  fee  simple  or  held  on  lease?'  the  said  Stache  stated 
tliat  the  property  belonged  to  deponent,  owned  in  fee  simple. 
A.  We,  the  jury,  so  find. 

"12.  That  at  the  time  said  application  was  made  and  policy 
issued,  the  only  interest  that  the  plaintiff  had  in  the  land  on 
which  the  buildings  insured  were  located,  was  under  a  lease 
from  one  Antoine  Eecard,  for  a  period  of  ten  years  from  May 
19, 1874.    A.  We,  the  jury,  so  find. 

"  16.  That  at  the  time  said  proofs  of  loss  were  made,  the  ad- 
juster said  that,  at  the  expiration  of  sixty  days  from  such  time, 
the  amount  of  the  loss,  $1,306.92,  would  be  paid  through  the 
local  agent  on  the  surrender  of  the  policy,  and  the  plaintiff 
i.  C.  Duchateau  said,  'All  right;  that  is  satisfactory.'  A.  We, 
the  jury,  so  find. 
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"  17.  That  at  the  time  at  which  said  proofs  of  loss  were 
made,  and  said  statement  made  by  said  adjuster,  Kibbie,  he 
did  not  know  the  condition  of  the  title  to  the  land  on  which 
the  buildings  insured  were  situated.     A,  We,  the  jury,  so  find. 

"  18.  Was  the  agreement  (if  any)  to  pay  in  sixty  days  on 
surrender  of  the  policy  made  after  the  proofs  were  made  out? 
A.  Yes. 

"  19.  Did  the  plaintiff  Duchateau  interpret  to  the  plaintiff 
Stache  the  questions  put  to  him  by  the  adjuster,  Kibbie,  in 
making  out  the  proofs  of  loss?    A,  Tes. 

"20.  Did  the  plaintiff  Stache  and  others  claim  more  for 
their  loss  than  Sl,306.92?    A.  Tes. 

"21.  Did  the  plaintiffs  and  defendant,  on  June  23,  1877, 
finally  agree  upon  and  settle  the  claim  of  the  plaintiffs  for 
$1,306.92?    A.  Yes. 

"  22.  Did  the  insurance  company  promise  and  agree  with 
the  plaintiffs  to  pay  s)Eiid  sum  of  $1,306.92  at  the  end  of  sixty 
days  from  June  23,  1877?    A.  Yes. 

"23.  Did  the  plaintiff  Stache^  through  A,  (7.  Duchateau 
or  Duchateau  Bros,^  at  the  same  time  agree  that  upon  pay- 
ment of  said  $1,306.92  in  sixty  days  they  would  give  up  all 
further  claim  under  the  policy  and  surrender  the  policy  to  the 
insurance  company?    A.  Yes. 

"  24.  If  you  answer  '  Yes '  to  the  above  question,  was 
such  settlement  understood  to  be  a  final  settlement  and  com- 
promise of  plaintiffs'  claim  under  the  policy?    A.  Yes. 

"  25.  If  you  find  there  was  a  settlement,  were  the  plaintiffs 
Stache  or  Duchateau  guilty  of  any  fraud  in  making  or  in- 
ducing such  settlement?    A,  No. 

"  26.  Before  making  out  any  proofs  of  loss  or  settlement, 
did  the  defendant's  agent,  Kibbie,  go  down  to  the  premises 
burned?    A.  Yes. 

"27.  Did  Kibbie  write  up  the  proofs  of  loss  himself?  A. 
Yes, 

"  28.  Did  said  Kibbie,  before  any  settlement  w^s  made,  have 


Digitized  by  LjOOQ IC 


JANUARY  TERM,  1880.  95 

Stacbe  and  others  vs.  The  St.  Paul  Fire  and  Marine  Ins.  Ck>. 

full  time  to  investigate  and  find  out  plaintiff  Stackers  title  to 
the  land  and  property  destroyed?    A,  Yes. 

"29.  Did  Kibbie  say  to  Mr.  Benson,  before  any  settlement 
was  made,  that  he  thought  plaintiffs'  claim  a  fraud?    A.  No. 

"30.  Can  the  plaintiff  /9to^Ae  speak,  write  or  understand 
the  English  language?    A,  No." 

Upon  the  facts  found,  it  is  settled  that,  after  the  loss  oc- 
curred, and  after  the  authorized  adjuster  of  the  defendant  had 
investigated  the  loss,  an  agreement  was  entered  into  by  the 
defendant  and  the  plaintiffs,  that  the  defendant  should  and 
would  pay  the  assured  the  sum  of  $1,306.92  at  the  end  of 
sixty  days,  and  the  plaintiffs  would  accept  such  sum  in  full 
payment  and  satisfaction   of   such  loss.     The  findings  also 
show  that  the  plaintiffs  claimed  that  their  loss  exceeded  the  sum 
agreed  to  be  paid,  and  that  the  final  agreement  to  pay  such 
Bum  of  $1,306.92  was  an  amicable  compromise  of  the  differ- 
ences between  the  parties.     It  is  not  claimed  by  the  learned 
counsel  for  the  respondents,  that  this  agreement  to  pay  the 
$1,306.92  is  not  binding  upon  the  defendant,  in  the  absence 
of  any  mistake  or  fraud  in  the  settlement;  but  it  is  alleged 
that  the  defendant  may  avoid  it  upon  two  grounds:  Jirsty 
that  the  findings  show  that  there  was  a  breach  of  warranty 
of  one  of  the  conditions  of  the  policy,  in  this,  that  the  insured 
had  falsely  represented  that  he  was  the  owner  in  fee  of  the 
lands  upon  which  the  insured  buildings  stood,  when  in  fact 
he  had  only  a  leasehold  interest  in  such  lands,  and  that  such 
breach  of  warranty  was  not  known  to  the  defendant  company 
at  the  time  the  agreement  to  compromise  and  pay  the  said 
sum  of  $1,306.92  was  entered  into;  aecondy  that  the  insured 
made  false  statements  in  his  proofs  of  loss  for  the  purpose  of 
inducing  the  defendant  to  compromise  and  pay  the  claim,  or 
some  part  of  it,  and  that  such  false  statements  did  induce  the 
defendant  to   make  the  agreement  to  pay  the  said  sum  of 
$1,306-92. 

Upon  the  first  point  we  think  the  authorities  are  clear  that 
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the  company  cannot  avail  itself  of  any  breach  of  warranty  in 
the  policy  to  defeat  a  recovery  upon  an  agreement  to  pay  the 
loss,  made  after  the  loss  has  occurred,  and  after  the  company 
has  had  an  opportunity  to  investigate  the  facts  and  circum- 
stances affecting  the  fairness  of  the  loss,  without  any  interfer- 
ence, deception  or  fraud  practiced  by  the  insured  at  the  time 
of  such  investigation;  and  that  this  is  especially  so  when  the 
agreement  is  a  compromise  of  the  claim  at  a  less  amount  than 
the  insured  claims  as  his  true  loss.  This  position  is  fully  sus- 
tained by  the  following  authorities,  cited  by  the  learned  coun- 
sel for  the  plaintiffs:  Smith  v.  Glen  Falls  Ins.  Co,^  62  N. 
T.,  85;  National  Life  Ins.  Co.  v.  Ninch^  53  K  T.,  144; 
Lapeyre  v.  Thompson^  7  La.  An.,  218 ;  Metropolitan  Ins.  Go. 
V.  Harper y  U.  S.  Circuit  Court,  W.  D.  Virginia,  5  Eep.,  490; 
Ins.  Go.  V.  Ghestnuty  50  111.,  111.  The  following  autliorities 
hold  the  same  doctrine:  Itis.  Go.  v.  Wager y  27  Barb.  (N.  Y.), 
354;  Bilhie  v.  Liimleyj  2  East,  469;  Angell  on,  Life  and  Fire 
Ins.,  §  409;  May  on  Ins.,  §  575. 

The  case  of  Smith  v.  Ins.  Go.^  62  N.  T.,  85,  was  a  case 
similar  in  all  respects  to  the  case  at  bar,  and  Chief  Justice 
Chuech,  who  delivered  the  unanimous  opinion  of  the  court, 
in  passing  upon  the  question  as  to  how  far  the  company 
waives  a  breach  of  warranty  contained  in  the  policy  by  an 
agreement  to  pay  a  specified  sum  after  the  loss  occurs,  says: 
"  The  settlement  and  contract  to  pay  a  specified  sura  operates 
as  a  waiver  of  any  warranty  in  the  policy,  unless  the  settle- 
ment and  contract  were  procured  by  the  fraud  of  the  assured; 
and  this  is  not  found,  and  scarcely,  claimed.  It  is  said  that 
the  company  did  not  know  of  the  breach  of  the  warranty  at 
the  time  of  the  settlement.  The  answer  is,  that  when  the 
claim  was  made  for  the  loss  the  company  was  required  to  as- 
certain the  facts  as  to  any  breach  of  warranty.  If  it  saw 
fit  to  pay  the  claim,  or  compromise  it,  or  to  make  a  new  con- 
tract without  such  examination,  it  must  be  deemed  to  have 
waived  it,  and  in  the  absence  of  fraud  it  cannot  afterwards 
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avail  itself  of  such  breach.  It  cannot  urge  payment  or  settle- 
ment by  mistake  on  account  of  want  of  knowledge  of  such 
breach.  The  time  for  investigation  as  to  breaches  of  war- 
wan  ty  is  when  a  claim  is  made  of  payment;  and  if  the  company 
elects  to  pay  the  claim,  or,  what  is  equivalent,  to  adjust  it  by 
an  independent  contract,  it  cannot  afterwards,  in  the  absence 
of  fraud,  retract  or  fall  back  upon  an  alleged  breach  of  war- 
ranty." 

Without  attempting  to  enlarge  upon  or  add  to  the  argu- 
ment of  the  learned  chief  justice,  above  quoted,  we  content 
ourselves  with  the  statement  that  we  approve  the  doctrine  of 
that  opinion.  It  is  evident  that  the  public  good  is  promoted 
by  the  settlement  and  compromise,  by  the  parties  themselves, 
of  their  differences,  without  resort  to  litigation;  and  when  such 
settlements  are  entered  into  without  fraud  practiced  by  either 
party  to  bring  about  such  settlement,  all  questions  as  to  the 
1^  obligation  of  the  party  promising  to  pay  by  the  terms  of 
such  settlement,  growing  out  of  the  terms  and  conditions  of 
the  original  contract  upon  which  the  one  party  bases  his 
claim  and  the  other  party  disputes  it,  must  be  considered 
waived  by  the  new  agreement  adjusting  and  compromising 
such  claim. 

The  only  other  question  presented  by  the  pleadings  and 
special  verdict  is,  "  Were  the  plaintiffs  guilty  of  any  fraudu- 
lent practice  pending  the  settlement,  and  by  which  the  de- 
fendant was  induced  to  make  the  compromise  and  promise  to 
pay?"  The  jury  find  expressly  "that  the  plaintiffs  were  not 
guilty  of  any  fraud  in  making  or  inducing  such  settlement" 
See  25th  finding.  It  is,  however,  insisted  by  the  learned 
counsel  for  the  respondent,  that  this  finding  is  of  no  avail 
against  the  other  finding,  No.  11,  where  the  jury  find  that 
the  plaintiff  Stache^  in  making  his  proofs  of  loss,  stated,  in 
answering  the  questions  about  the  loss,  to  the  question,  "if 
real  estate,  whether  it  is  owned  in  fee  simple  or  held  on  lease," 
"  that  the  property  belonged  to  deponent,  owned  in  fee  sim- 
V0L.XLIX.— 7 
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pie."  It  is  said  that  this  finding  shows  that  StCLche  made  a 
false  statement  as  to  the  ownership  of  the  property  insured,  at 
the  time  of  the  loss,  and  that  this  false  statement  was  a  fraud 
in  law  which  destroyed  the  force  of  the  other  finding  that 
there  was  no  fraud  in  making  or  inducing  the  final  settlement. 
"We  think  the  learned  circuit  judge,  as  well  as  the  counsel  for 
the  respondent,  are  entirely  mistaken  as  to  the  force  of  this 
finding:  firsts  because  the  jury  have  not  found,  as  a  fact,  that 
Stache  did  not,  at  the  time  of  the  loss,  own  the  land  in  fee 
upon  which  the  insured  property  was  situated;  second^  be- 
cause if  the  respondent  be  permitted  to  look  into  the  evi- 
dence for  the  purpose  of  showing  that  Stache  did  not,  at 
the  time  of  the  loss,  own  the  lands  in  fee  upon  which  the  in- 
sured property  was  located,  and  so  claim  to  make  out  the 
falsity  of  his  statement,  still  the  jury  have  not  found  as  a 
fact  that  this  false  statement,  if  it  be  one,  was  made  for  the 
purpose  of  inducing  the  defendant  to  settle  or  compromise 
their  claim,  nor  that  he  was  induced  to  make  such  compro- 
mise and  settlement  by  reason  of  such  alleged  false  state- 
ment, but  have  found  afiBrmatively  that  it  was  not  made  by 
plaintiff's  fraudulently  for  the  purpose  of  inducing  the  settle- 
ment, by  their  25th  finding  above  quoted;  Kudi  third,  because 
the  issue  upon  this  question,  as  made  by  the  answer,  was  not 
upon  the  ownership  of  the  lands  upon  which  the  insured  prop- 
erty was  located,  but  upon  the  ownership  of  the  insured  prop- 
erty itself. 

The  allegations  in  the  answer  upon  this  point  are:  "That, 
in  making  out  his  pretended  proofs  of  loss,  the  said  Joseph 
Stache  falsely  and  fraudulently  represented  and  alleged,  with 
intent  to  mislead  the  defendant  and  induce  it  to  pay  or  agree 
to  pay  said  loss,  that  theprof&rty  insured  waSj  at  the  time  of 
said  fire  rrbentioned  in  the  complaint,  still  owned  hy  him,  in 
fee  simple;  and  such  false  statement  was,  on  the  23d  day  of 
June,  1877,  sworn  to  by  said  Sf^iche,  and  delivered  to  the  de- 
fendant, thus  sworn  to."    The  answer  does  not  allege  that 
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there  was  any  false  statement  made  as  to  the  ownership  of  the 
lands  npon  which  the  insured  property  was  located,  for  the 
purpose  of  inducing  a  settlement  of  the  .loss,  bat  a  false  state- 
ment as  to  the  ownership  of  the  insured  property  itselt  It 
is  also  evident,  from  the  allegations  of  the  answer,  that  the 
company  make  a  distinction  between  the  title  of  the  house 
and  barn  insured  and  the  title  to  the  land  upon  which  the 
insured  house  and  barn  are  situated,  from  the  fact  that  it  is 
also  alleged  in  the  defendant's  answer  that  the  plaintiff 
Stache^  in  his  applicatioh  for  insurance,  "  stated  that  his  title 
to  the  insured  premises  was  absolute,  and  that  the  buildings 
inmred  were  situated  on  ground  held  by  said  Stache  in  fee 
nmjpleP 

The  complaint  made  by  the  defendant  was,  that  plaintiffs 
had  falsely  stated  their  title  to  the  property  insured,  not  to 
the  land  upon  which  it  stood.  The  jury,  in  their  fourteenth 
finding  of  fact,  find  that  the  insured  buildings  were  built  by 
Stache  after  he  obtained  a  lease  of  the  lands  on  which  the 
same  were  situated.  There  is  no  proof  or  finding  tending  to 
show  that  he  was  not  the  sole  and  absolute  owner  of  the  in- 
sured premises,  within  the  meaning  of  tlie  policy.  The  fact 
that  the  Duchateavs  had  mortgages  on  the  property  did  not 
affect  his  ownership,  nor  did  it  constitute  any  fraud  upon  the 
defendant,  as  it  is  evident  that  the  defendant  had  knowledge 
of  the  existence  of  these  mortgages  at  the  time  the  policy 
was  issued  and  renewed,  as  the  policy  itself  made  the  Joss 
payable  to  them  as  their  interest  should  appear.  The  com- 
promise and  promise  to  pay  by  the  defendant  relieved  the 
plaintiffs  from  making  proof  of  the  ownership  of  the  insured 
property,  and,  under  the  pleadings  in  the  case,  cast  the  bur- 
den npon  the  defendant  of  showing  that  the  plaintiffs'  title 
was  imperfect,  and  that,  by  their  false  and  fraudulent  repre- 
sentations as  to  their  title,  they  imposed  upon  the  defendant 
and  induced  it  to  make  the  compromise  and  settlement. 

In  order  to  entitle  the  defendant  to  judgment  in  its  favor 
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upon  this  issue,  it  was  necessary  for  it  to  show  that  the  plaint- 
iffs had  not  an  absolute  title  to  the  insured  property  at  the 
time  of  the  loss;  that  they,  or  some  one  of  them,  knowingly, 
falsely  and  fraudulently  asserted,  at  the  time  of  making  the 
settlement,  and  for  the  purpose  of  inducing  the  defendant  to 
make  the  same,  that  they  had  a  perfect  title;  that  the  defend- 
ant, relying  upon  such  false  assertion  of  title,  was  in  fact 
induced  to  make  the  settlement  alleged  to  have  been  made; 
and  that  it  would  not  have  made  such  settlement  if  such  false 
representations  had  not  been  made.  *  See  Mutual , Fire  Iiis. 
Co,  V.  Sturgia,  13  Gray,  177-180;  Ina,  Co,  v,  Matthews^  102 
Mass.,  221. 

The  findings  in  the  special  verdict  do  not  show  any  of  the 
material  facts  necessary  to  be  proved  on. the  part  of  the  de- 
fendant, in  order  to  avoid  the  effect  of  its  agreement  to 
pay,  and  the  plaintiffs'  agreement  to  receive,  the  sum  of 
$1,306.92,  in  full  satisfaction  and  discharge  of  the  plaintiffs' 
claim.  If  the  answer  of  Stachcy  as  set  forth  in  the  eleventh 
finding  of  fact,  be  construed  to  mean  that  he  asserted  that  he 
had  a  title  in  fee  to  the  lands  upon  which  the  insured  build- 
ings were  situated,  then  the  answer  was  immaferial  under  the 
issues  in  the  case,  as  the  defendant  had  not  alleged,  in  his 
answer  to  the  complaint,  that  he  was  misled  or  defrauded  into 
making  the  settlement  by  any  false  representations  as  to  the 
title  to  such  lands;  and  if  it  be  construed  as  an  assertion  that 
he  liad  a  perfect  title  to  the  property  insured,  there  is  no  evi- 
dence or  finding  showing  that  such  assertion  was  false.  And 
if  we  look  into  the  evidence,  it  will  appear  that  such  statement 
was  true,  except  as  qualified  by  the  existence  of  the  chattel 
mortgages  thereon;  and  it  is  evident  from  the  whole  case  that 
the  defendant  was  not  in  any  way  misled  by  the  fact  of  the 
existence  of  these  mortgages. 

On  the  whole,  we  think  the  findings  in  the  special  verdict 
do  not  establish  satisfactorily  any  of  the  facts  necessary  to  be 
established  in  order  to  relieve  the  defendant  from  its  agree- 
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nient  to  settle  and  compromise  the  plaintiffs'  claim,  by  the 
payment  of  the  sum  of  $1,306.92,  and  that  it  was  error  to 
direct  judgment  thereon  in  its  favor.  We  are  also  of  the 
opinion  that,  upon  the  special  verdict,  judgment  should  have 
been  entered  in  favor  of  the  plaintiffs,  upon  their  motion. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  the  circuit 
court  to  render  judgment  upon  the  verdict  for  the  plaintiffs, 
for  the  sum  of  $1,306.92,  with  interest  thereon  from  the  23d 
d»j  of  August,  1877. 


NonRis,  Receiver,  vs.  Persons  and  others. 

March  13^  March  30, 1880, 

Equity:  Appeal:  Fraud.  (1)  On  what  grounds  a  judgment  tcill  be 
reversed  in  equity,  (2)  Sale  and  conveyance  held  not  fraudulent  as 
against  creditors, 

1.  Where  an  equity  cause  was  fully  tried  in  the  court  below,  and  all  the  evi- 

dence \&  included  in  the  record  on  appeal,  it  is  considered  here  upon  the 
merits,  without  considerbg  the  questions  raised  upon  the  rulings  as  to 
evidence;  and  although  the  finding  is  merely  a  general  one,  that  the 
facts  averred  in  the  conoplaint  aq^  true,  it  will  not  be  disturbed  except 
npon  a  dear  preponderance  of  evidence  agauist  it. 

2.  In  the  present  case,  where  the  question  was,  whether  a  conveyance 

of  lands  to  the  defendant  was  made  in  fraud  of  his  grantor's*  cred- 
itors, this  court,  upon  all  the  evidence  (for  which  see  the  opinion),  holds 
that  the  conveyance  was  not  fraudulent,  and  reverses  a  judgment  against 
the  defendant. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 

Action  to  set  aside  certain  conveyances.  On  the  28th  day 
of  Angnst,  1874,  Andrew  Eeid  and  his  wife  conveyed  to  the 
defendant  Persons^  by  warranty  deed,  nine  lots  in  the  village 
of  Vest  Depere  in  said  county,  "  with  the  steam  planing-mill 
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and  all  other  buildings  and  improvements  thereon  or  to  be 
thereafter  constructed,  or  appertaining  thereto,"  excepting 
the  engine  house  situated  upon  one  of  said  lots  and  belonging 
to  the  village  of  West  Depere,  "  and  also  the  engine,  boiler, 
machinery  and  machines  therein  or  used  in  operating  said 
planing-mill."  Said  conveyance  purported  to  be  made  in 
consideration  of  $12,000  received  by  the  grantors  from  the 
grantee.  On  the  27th  of  April,  1875,  the  same  grantors  con- 
veyed by  quit-claim  deed  to  the  same  grantee  the  same  nine 
village  lots,  "  with  the  steam  planing-mill  and  all  other  build- 
ings and  improvements  thereon,  including  the  steam  engine 
and  boiler,  machinery  and  machines  in  said  planing-mill,  and 
used  in  operating  the  same,  excepting  however  the  engine 
house  "  above  mentioned.  The  sole  object  of  this  second  con- 
veyance appears  to  have  been  to  correct  an  ambiguity  in  the 
first. 

In  July,  1875,  one  Smith  recovered  a  judgment  in  said 
circuit  court  against  Andrew  Reid  for  about  $1,600;  and 
during  the  same  month  said  judgment  was  docketed  and  exe- 
cution issued  thereon,  which  was  returned  wholly  unsatisfied 
on  the  15th  of  August  following.  An  alias  execution  on  the 
same  judgment,  issued  in  July,  1877,  was  likewise  returned 
wholly  unsatisfied.  Afterwards,  in  supplementary  proceed- 
ings by  said  Smith  against  Reid,  the  plaintiff  herein  was 
appointed  receiver  of  the  property  of  said  Smith;  and  soon 
after  he  brought  this  action  against  Peraons  aiid  wife  to  set 
aside,  as  against  himself  and  said  Smith,  the  deeds  above 
mentioned,  on  the  ground  that  they  were  made  in  fraud  of 
Smith  as  creditor  of  Reid.  The  complaint  alleges  that  the 
conveyances  were  made  after  the  contracting  of  the  debts  for 
which  Smith's  judgment- was  recovered;  and  that  no  part  of 
such  pretended  consideration  of  $12,000,  nor  any  other  valu- 
able consideration  for  the  conveyances,  ever  passed  between 
the  parties  thereto.  It  contains  also  other  averments  usual  in 
such  cases. 
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The  answer  was,  in  substance,  that  the  conveyances  were 
made  and  taken  in  good  faith,  for  the  full  consideration  men- 
tioned in  the  first  deed,  without  any  intent  to  hinder,  delay  or 
defraud  said  Smith  or  any  other  creditor  of  Reid. 

The  court  found  that  all  the  allegations  of  the  complaint 
were  tnie,  and  all  averments  of  the  answer,  inconsistent  there- 
with, untrue;  and  it  rendered  judgment  in  accordance  with 
the  prayer  of  the  complaint;  from  which  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Hudd  <&  Wigman^ 
and  oral  argument  by  Mr.  Hudd. 

For  the  respondent  there  was  a  brief  by  Norrh  &  Ellu^ 
and  oral  argument  by  Mr.  Ellis. 

Ortox,  J.  Although  the  finding  of  the  circuit  court  is  gen- 
eral, sustaining  the  allegations  of  the  complaint,  and  there  are 
no  special  findings  of  fact,  the  case  will  be  considered  in  this 
court  upon  appeal,  so  far  as  its  merits  are  concerned,  under 
the  rule  that  this  general  finding  will  not  be  disturbed  unless 
there  is  a  clear  preponderance  of  the  evidence  against  it.  This 
being  a  case  in  equity,  after  a  very  full  trial,  with  all  the  evi- 
dence taken  and  in  the  record,  without  passing  upon  the  various 
questions  raised  upon  matters  of  practice,  and  upon  the  rulings 
of  the  circuit  court  in  the  admission  or  rejection  of  testimony, 
we  think  we  onght  to  pass  directly  upon  the  merits  of  the 
action,  under  the  above  rule,  as  the  view  we  are  compelled  to 
take  of  tlie  evidence  must  put  an  end  to  the  case. 

In  this  view  we  have  carefully  noticed  and  considered  all  of 
the  evidence  relating  to  the  main  question,  whether  the  sale  of 
the  property  in  controversy  by  Reid  to  Persons^  on  the  28th 
day  of  Augnst,  1874,  was  made  with  the  intent  to  hinder, 
delayer  defrand  the  creditors  of  Reid,  and  therefore  void.  On 
this  question  the  inquiry  must  be  limited  to  the  intent  of  the 
parties  at  the  time  of  and  in  the  transaction  of  the  conveyance, 
and  it  is  quite  immaterial  what  may  have  been  the  intention 
of  either  of  the  parties  formed  subsequently,  and  in  their  deal- 
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ings  with  the  property,  or  in  their  treatment  of  the  creditors 
of  Keid,  any  f nrther  than  it  may  throw  light  npon  the  intent 
with  which  the  sale  was  made.  The  evidence  bearing  upon 
this  question  will  alone  be  considered.  Before  the  examina- 
tion of  the  evidence  relating  to  what  was  said  and  done  by  the 
parties  at  the  time  of  the  sale,  or  to  what  was  said  by  the  ap- 
pellant Persons  afterwards,  indicating  the  intent  with  which 
the  sale  was  made,  we  will  first  consider  the  situation  of  the 
parties  and  the  property,  and  the  circumstances  at  the  time  of 
the  sale,  which  may  have  an  important  bearing  upon  the  main 
question  involved. 

The  testimony  relating  to  the  value  of  the  lots  conveyed  at 
the  time  is  very  conflicting,  but  we  think  it  was  conclusively 
shown,  and  by  a  clear  preponderance  of  the  evidence,  that,  as 
they  were  then  situated,  they  were  of  very  little  value,  except 
for  the  purpose  of  being  improved  and  used  for  mill  and  man- 
ufacturing purposes,  and  of  much  less  value  than  the  sum  of 
$12,000,  the  consideration  named  in  the  deed.  The  mills 
thereon  had  been  recently  burned,  and  Keid  was  properly  and 
naturally  very  anxious  to  obtain  pecuniary  assistance  from 
some  source  for  the  purpose  of  rebuilding  and  again  setting  in 
operation  his  manufacturing  business  on  these  lots,  in  order 
to  make  the  property  productive  and  useful.  He  claimed  to 
have  other  means  at  the  time  besides  these  lots,  which  he 
estimated  at  about  $20,000,  but  not  available  (except  in  a  very 
small  amount)  for  such  purpose;  and  he  was  the  owner  of  sev- 
eral  other  lots  in  the  village  of  Depere,  but  they  were  of  no 
great  value,  and  he  was  evidently  reputed  at  the  time  to  be  a 
man  of  wealth  and  good  credit. 

He  owed  one  B.  F.  Smith  at  the  time  about  $1,200,  on  one 
note  of  $500,  which  became  due  June  20,  1874,  and  one  note 
of  $434,  due  the  last  of  May,  1874,  and  one  note  of  $280,  due 
in  July,  1874,  besides  a  part  of  a  running  account,  commenc- 
ing March  27, 1874,  and  ending  in  May,  1875,  finally  amount- 
ing to  $216.     He,  also,  at  the  time,  owed  one  N.  C.  Fosder 
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$425,  due  in  April,  1874,  and  part,  at  least,  of  a  running 
account,  finally  amounting  to  $509.  These  Amounts  are  named 
as  the  principal  merely,  and  rejecting  the  parts  of  a  dollar,  but 
are  sufficiently  accurate  as  affecting  the  main  question.  Judg- 
ments were  entered  upon  these  claims  July  14, 1875,  and  upon 
supplementary  proceedings,  after  execution  returned  unsatis- 
fied, the  respondent  NotHs  (who  brings  this  suit  on  behalf  of 
these  creditors)  was  appointed  a  receiver.  It  does  not  appear 
what  other  creditors,  if  any,  Eeid  had  at  the  time. 

The  appellant  Persons  resided  and  was  doing  business  at 
Broadhc»d,  a  long  distance  from  Depere,  and  it  does  not  ap- 
pear that  he  had  any  experience  in  the  manufacturing  business, 
or  in  the  building  of  mills,  or  in  the  use  of  machinery;  but  he 
was  a  man  of  money  capital,  and  had  been  formerly  engaged 
in  the  lumbering  business  at  Depere,  and  knew  something  of 
the  property  in  question.  It  does  not  appear  that  prior  to 
this  transaction  there  had  been  any  intimacy,  or  special 
acquaintance,  or  peculiar  friendship  between  Reid  and  Per- 
sons,  Eeid  sought  Persons^  and  made  application  to  him,  at 
Broadhead,  for  pecuniary  assistance  in  rebuilding  his  mill,  and 
stated  to  him  the  situation  of  the  property,  and  the  use  he 
wished  to  make  of  the  money.  It  appears  from  the  testimony 
of  Eeid  that  a  mortgage  to  secure  the  loan  was  spoken  of 
instead  of  a  deed,  and  that  Persons  refused  to  take  a  mortgage 
hecause  the  creditors  of  Reid  might  question  it  on  the  ground 
of  fraud;  but  Persons  denies  that  a  mortgage  was  spoken  of 
at  all,  and  the  reason  given  by  Reid  why  Persons  declined  to 
take  a  mortgage  was  a  very  foolish  one,  if  given,  and  very  im- 
probable. 

The  better  reason  than  this,  for  taking  a  deed  upon  the  con- 
ditions and  arrangement  hereafter  referred  to,  is  claimed  to 
have  been  given  by  Persons^  and  is  made  apparent  by  the 
nature  of  the  transaction;  which  was,  that  Persons  might 
retain  the  control  and  supervision  of  the  use  and  investment 
of  his  moneys  in  the  improvement  of  the  property,  which 
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property,  so  improved,  would  constitute  the  only  adequate 
security  for  his  advancements.  Reid  docs  not  claim  that  he 
stated  to  Person^^  at  the  time,  that  he  was  being  pressed  by 
his  creditors,  or  that  he  was  unable  to  pay  his  debts;  and  the 
fact  appears  to  be  that  he  was  not  pressed,  and  that,  if  pressed 
at  the  time,  he  was  able  to  pay  his  debts.  It  appears  that  the 
creditor  Smith  had  dealings  with  Reid  while  the  mill  was 
being  rebuilt  and  set  in  operation  by  the  use  of  the  moneys 
of  Persons^  and  sold  him  lumber;  and  a  part  of  his  claims 
which  went  into  his  judgment  against  Reid,  consisted  of  an 
account  against  Reid,  which  ran  several  months  after  this 
sale  was  made.  And  a  part  of  the  claims  of  the  creditor  Fos- 
ter appears  to  be  a  similar  account  current  against  Reid,  but 
between  what  dates  does  not  appear  in  the  record  here  returned, 
but  probably  running  some  time  after  the  sale,  because  his 
other  claim  was  a  note  but  recently  due. 

These  facts,  together  with  the  length  of  time  which  elapsed 
before  their  entering  judgment  against  Reid,  show  that  neither 
Smith  nor  Foster  was  disposed  to  press  his  claim  against 
Reid,  but,  on  the  other  hand,  that  they  were  disposed  to  treat 
him  with  indulgence,  until  such  time  as  he  could  realize  profits 
from  his  restored  business  by  the  use  of  the  moneys  of  Per- 
sons; and  show,  also,  that  neither  Smith  nor  Foster,  until  a 
long  time  after  the  sale,  questioned  its  hona  fides  or  validity. 

After  this  brief  statement  of  the  situation  of  the  parties  and 
of  the  property,  as  it  appears  from  the  evidence,  we  come  to 
consider  the  transaction  itself;  and,  in  addition  to  the  deed, 
which  was  absolute  on  its  face,  it  becomes  necessary  to  con- 
sider the  legal  effect  of  the  agreement  of  the  parties,  and  the 
terms  and  conditions  upon  which  the  money  was  advanced 
and  the  title  conveyed. 

The  substance  of  this  agreement  or  arrangement  is  given 
by  several  witnesses,  and  may  be  best  understood  by  copying 
the  memorandum  of  it,  made  by  Persons  at  the  time  of  the 
sale:   "A.  Reid  is  to  deed  me  the  nine  lots  where  his  old 
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planing  mill  stood,  in  West  Depere,  and  finish  the  new  one 
now  in  course  of  construction  on  said  lots,  all  complete,  with 
pnllejs  and  belting,  and  engine  and  boiler,  etc.,  for  the 
machinery  for  uianufacturing  sash,  doors  and  blinds,  and  he 
is  to  finish  the  two  dry-houses  all  ready  for  drying  lumber,  for 
the  sum  of  $12,000;  and  I  am  to  deed  him  back  one-half  of 
the  said  nine  lots  if  within  five  years  he  pays  me  $6,000,  and 
half  of  all  the  improvements,  and  half  of  the  first  cost  of  the 
machinery  for  making  sash,  doors  and  blinds,  etc.,  and  half  of 
all  the  improvements  put  on  said  lots,  with  ten  per  cent,  inter- 
est on  the  same;  and  the  said  A.  Beid  is  to  take  charge  of  the 
shop  as  foreman,  and  he  is  to  havp  for  his  labor  one-half  of 
the  profits  of  the  business,  after  paying  me  ten  per  cent  inter- 
est for  all  money  put  into  the  business,  and  paying  all  taxes 
and  insurance,  and  all  expenses  of  every  name  and  nature." 

This  memorandum,  construed  with  the  agreement  as  stated 
by  Mr.  Baker,  who  drew  the  deed,  and  as  stated  by  Bowen 
vhen  it  was  made  in  his  presence  at  Broadhead,  and  with  the 
proposition  which  Keid  testifies  he  made  at  the  time  of  the 
first  interview  with  Person^  (which,  in  the  language  of  Keid, 
was,  "My  proposition  to  Persons  was  to  have  him  furnish 
me  means  to  complete  the  work  and  take  an  interest  with  me; 
I  had  the  property, 'but  no  money;  I  wished  him  to  furnish 
money,  and  he  a^ked  me  how  much  the  property  was  worth  "), 
is  not  difiicult  to  understand.  Its  legal  eifect  was  to  make 
Keid  and  Persons  copartners  in  the  property  and  business, 
with  eqnal  profits,  on  the  condition  that  Beid  should  pay  ba<^k 
^^  Persons  one-half  of  his  advancements  and  ten  per  cent, 
interest  In  carrying  out  this  arrangement,  Keid  had  the  en- 
tire supervision  of  building  the  mill  and  other  constructions, 
'  putting  in  the  machinery,  getting  it  into  operation  and  stock- 
ing it;  and  Persons^  without  question,  furnished  the  money 
for  these  purposes,  with  the  exception  of  a  small  amount  fur- 
nished by  Keid  oat  of  his  own  means;  and  when  the  mill  was 
finally  complete  and  in  operation,  Keid  acted  as  the  superin- 
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tendent  of  tlie  business,  until  a  disagreement  took  place  be- 
tween the  parties,  in  the  fall  of  1876. 

In  June  of  1875,  the  creditor  B.  F.  Smith  attached  the 
whole  property  upon  his  claims  against  Reid,  on  the  ground 
of  fraud  in  the  conveyance  to  Persons ^  and  Reid  traversed 
the  affidavit  in  attachment  under  his  oath^  denying  the  fraud. 
After  this,  nothing  appears  to  have  been  done  by  either  Smith 
or  Foster  to  contest  the  validity  of  this  transaction  and  en- 
force their  claims  against  the  property  for  over  two  years,  and 
until  July,  1877,  when  these  supplementary  proceedings  were 
instituted.  These  creditors  took  no  steps  to  enforce  their 
claims  against  the  property  until  long  after  the  buildings  were 
•completed  and  the  machinery  in  operation  by  the  use  of  a 
very  large  amount  of  the  moneys  of  Persons;  and  then  took 
no  further  steps  in  that  direction  for  over  two  years,  when  the 
mill  was  in  operation,  furnished  and  supplied  by  the  same 
means.  It  looks  very  much  as  if  these  creditors  lay  by,  watch- 
ing the  chances  of  this  enterprise,  to  see  if  Reid  could  not  ob- 
tain out  of  it  in  profits  sufficient  to  pay  their  demands,  and, 
when  they  found  such  a  prospect  dubious,  sought  to  subordi- 
nate the  whole  property,  made  valuable  by  the  advancements 
of  Persons^  to  the  payment  of  their  claims,  on  the  ground  of 
fraud  in  the  original  conveyance. 

It  is  in  this  condition  of  affairs,  when  Reid  had  abandoned 
his  chances  of  re-investing  himself  with  one-half  of  the  prop- 
erty, and  of  obtaining  one-half  of  the  profits,  and  had  become 
personally  hostile  to  Persons^  that  the§e  creditors  commence 
proceedings  to  set  aside  this  conveyance,  and  have  availed 
themselves  of  the  testimony  of  Reid  to  establish  the  fraud  of 
the  sale.  If  Reid's  evidence  had  not  been  rendered  entirely 
worthless  by  his  many  contradictions  of  his  own  statements, 
and  by  now  attempting  to  establish,  by  his  evidence,  a  fraud, 
which  he  had  before  sworn  did  not  exist,  his  present  attitude 
of  hostility  towards  Persons^  and  his  mistaken  interest  in 
having  the  sale  declared  void,  would,  at  least,  make  it  very 
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suspicious  and  questionable.  It  appears  that  Persons  has  ad- 
vanced in  this  enterprise,  from  first  to  last,  a  very  large  snm 
of  money  above  the  first  sum  named  of  $12,000;  but  the  evi- 
dence is  strangely  silent  as  to  the  present  value  of  the  prop- 
erty. It  can  readily  be  seen  that  there  is  absolutely  nothing 
in  the  intrinsic  nature  of  this  transaction,  or  in  the  history  of 
this  joint  venture  of  Eeid  and  Persons^  that  should  cast  even 
a  suspicion  of  a  fraudulent  intent  upon  either  Reid  or  Persons. 
There  are  no  indicia  or  badges  of  fraud  in  or  about  the  trans- 
action. It  is  impossible  to  find  in  Persons  any  possible  mo- 
tive to  defraud  these  creditors — even  a  secondary  or  inci- 
dental  motive,  much  less  a  principal  or  paramount  one, —  in 
the  investment  of  so  large  a  sum  of  money  for  the  improve- 
ment of  the  property,  which  unimproved  was  of  so  little  value, 
and  in  taking  his  chances  of  reimbursement  from  its  improved 
condition  and  profits.  The  transaction  clothed  ,Keid  with  a 
valuable  interest  in  the  property  and  profits  of  the  business, 
which  might  have  reasonably  been  considered  at  the  time,  and 
which  Reid  probably  did  consider  at  the  time,  equal  to,  if  not 
greater  than,  the  value  of  the  unproductive  lots  before  the 
transaction  took  place;  and  there  is  nothing  in  the  evidence 
to  show  that  both  Eeid  and  Persons  did  not  at  the  time  hon- 
estly anticipate  that  the  enterprise  would  turn  out  profitable 
to  them  both,  and  result  in  the  ability  of  Reid  to  pay  all  of 
his  debts.  And  there  is  nothing  in  the  evidence  to  show  that 
Eeid  had  not  such  an  interest  when  he  abandoned  the  busi- 
ness, and  that  such  interest  might  not  at  that  time  have  been 
made  available,  by  these  creditors,  to  the  payment  of  their 
claims,  without  disturbing  the  arrangement  of  the  parties,  of 
which  the  deed  they  seek  to  set  aside  formed  only  a  part. 

The  next  and  only  question  to  be  considered  is,  whether 
there  is  any  reliable  evidence  in  the  case  to  show  that  Persons 
expressed  an  intent  to  defraud  the  creditors  of  Eeid  at  the 
time  of  the  transaction,  or  has  since  admitted  or  confessed 
that  he  had   such  an  intent  in  taking  the  conveyance.     We 
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may  say  here  that  we  are  unable  to  find  any  satisfactory  evi- 
dence that  Reid  himself  had  any  such  intent  at  the  time^ 
notwithstanding  his  admission  to  that  effect  since  his  disagree- 
ment with  Persons.  All  of  the  witnesses  who  testify  in  rela- 
tion to  any  such  admissions  or  expressions  of  fraudulent  intent 
by  Persons^  except  the  witness  Bowen,  are  interested  in  the 
subject  matter  and  in  the  event.of  this  suit — Smith  and  Fos- 
ter to  collect  their  claims  out  of  the  property;  Reid  to  obtain 
their  payment  and  discharge  out  of  the  means  furnished  by 
Persons;  and  Persons  to  defend  his  investment  and  save  his 
property.  Reid  testified  that  Persons  had  himself  talked 
about  his  creditors,  and  the  effect  the  transaction  would  have 
upon  their  claims,  at  the  time  of  the  last  interview  and  negotia- 
tion at  Broadhead.  This  Persons  emphatically  denies;  and 
the  witness  Bowen,  who  was  a  banker,  and  evidently  a  man  of 
good  credit  at  Broadhead,  testifies  that  he  was  present  the 
whole  time  of  such  interview  and  negotiation,  and  that 
nothing  whatever  was  said  about  Reid  having  any  creditors, 
and  that  the  subject  of  the  effect  of  the  transaction  upon  the 
claims  of  any  of  his  creditors  was  not  mentioned  at  all. 

This  is  conclusive  of  the  question  that  when  the  contract 
was  made  there  was  no  intent  to  defraud  mentioned  or  consid* 
ered.  The  only  witnesses  who  testify  to  any  pretended  admis- 
sions of  Persons,  subsequent  to  the  execution  of  the  deed,  are 
these  creditors,  Smith  and  Foster;  and  they  were  made,  accord- 
ing to  their  own  testimony,  about  the  time  this  litigation  was 
threatened.  They  both  agree  that  Persons  told  tliem  all 
about  the  contract,  and  its  terms  and  conditions,  and  the 
interest  which  Reid  retained  in  the  property  and  business, 
substantially  as  the  facts  were,  as  proved,  and  then  admitted 
that  he  had  consulted  a  lawyer  before  the  conveyance  was 
made,  and  that  it  was  made  secure  and  safe  against  the  cred- 
itors of  Reid.  These  statements,  so  far  as  they  relate  to  the 
time  hefore  the  conveyance.  Persons  utterly  denies,  and  ex- 
plains  that  he  did  say  that  he  had  consulted  a  lawyer  in 
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proepect  of  this  litigation,  and  not  before,  and  that  he  be- 
lieved his  conveyance  was  secure  and  valid,  as  against  the 
creditors  of  Reid*  This  testimony  of  Smith  and  Foster,  thus 
emphatically  denied  by  Persons^  is  not  sufficiently  conclusive 
to  establish  fraud  in  a  transaction  the  result  of  which  would 
be  of  such  advantage  to  themselves,  unless  corroborated  by 
other  witnesses  who  are  disinterested,  or  by  facts  and  circum- 
stances of  equivalent  force  and  effect. 

But  tfie  story  of  these  creditors  is  in  itself  incredible.  It 
is  not  at  all  likely  that  jP^r^OTW  would  confess  and  admit  to 
these  creditors,  who  were  threatening  him  with  this  litigation, 
on  the  ground  of  the  very  fraud  which  they  say  he  confessed, 
when  no  such  intent,  motive  or  purpose  of  the  transaction 
was  expressed  by  either  party  at  the  time  it  was  consummated, 
that  the  conveyance  was  actually  taken  to  defraud  them,  and 
thns  put  himself  entirely  within  their  power  and  hazard  the 
verj  large  investment  he  had  made  in  the  property.  And  it 
is  not  at  all  likely  that  Persons^  in  the  same  conversation  in 
which  he  fully  explained  to  them  the  terms  of  the  contract, 
and  the  interest  of  Eeid  in  the  property  and  business,  con- 
fessed to  them  that  all  the  arrangements  between  the  parties 
and  the  operation  of  the  mill  jointly  and  for  their  mutual 
profit  and  advantage,  and  the  investment  therein  of  so  large 
an  amount  of  money  citpital  by  Persons,  and  the  execution 
and  delivery  of  an  absolute  deed,  were  all  but  subterfuges 
only,  to  cover  up  the  property  from  the  reach  of  the  creditors 
of  Eeid.  Such  a  confession  by  Persons,  to  such  persons,  at 
soch  a  time,  and  under  such  circumstances,  is  inconsistent 
with  his  mental  sanity  and  common  sense. 

I  have  not  sooght  to  give  the  language  of  the  witnesses, 
bat  only  the  substance  and  effect  of  their  testimony,  and  that 
correctly;  and  from  a  careful  consideration  of  all  the  evidence, 
and  of  the  facts  and  circumstances,  and  of  the  situation  of  the 
parties  and  proj>erty  at  the  time  of  the  conveyance,  the  con- 
clusion is  irresistible,  that  it  was  made  without  any  intent  to 


Digitized  by  LjOOQ IC 


112         SUPREME  COURT  OF  WISCONSIN, 

The  Wausau  Boom  Company  vs.  Plumer. 

defraud.  Therefore,  without  considering  any  of  the  other 
questions  raised  upon  the  appeal,  we  hold  that  the  respondent 
entirely  failed  to  prove  that  the  deed  of  Eeid  and  wife  to 
Persons  was  made  with  intent  to  hinder,  delay  or  defraud  the 
creditors  of  Reid,  as  alleged  in  the  complaint. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, with  costs,  and  the  cause  remanded  with  directions  to 
that  court  to  dismiss  the  complaint. 


The  Wausau  Boom  Company  vs.  Plumer. 

March  15 —March  30, 1880. 

Trespass  to  Realty.  (1)  Who  may  maintain  the  actionf  and  against 
wJwm.  (2)  Costs;  When  plaintiff,  recovering  less  than  $50,  liable  for 
costs. 

1.  Plaintiff,  being  in  the  exclusive  end  peaceable  possession  and  control  of 

property  with  the  acquiescence  of  defendant  (the  owner  or  fonner  owner 
of  an  interest  therein),  will  not  be  prevented  from  maintaining  an  action 
for  trespass  to  such  property  against  defendant,  by  the  fact  that  it  is 
liable  to  him  for  the  value  of  such  interest. 

2.  This  action,  begun  in  the  circuit  court,  was  for  a  trespass  in  cutting  out  a 

boomstick  in  a  boom  in  plaintiff  *s  lawful  possession  and  control,  the 
damages  claimed  being  $5,000;  nothing  appears  in  the  pleadings  which 
required  plaintiff  to  show  title  to  real  property;  tliere  is  no  certificate  of 
the  court  that  such  title  came  in  question  at  the  trial ;  and  the  damages 
recovered  were  less  than  $50.  Held,  that,  under  §§  54-56,  pp.  1531-32, 
Tay.  Stats.,  defendant  was  entitled  to  costs. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

Defendant  appealed  from  a  judgment  in  favor  of  the  plaint- 
iff.    The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Finch  c6  Barher^ 
and  oral  argument  by  Mr.  Barler: 

1.  According  to  the  referee's  own  theory  and  that  of  the 
plaintiff,  defendant's  act  was  simply  an  unwarrantable  use  by 
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one  cotenant  of  the  joint  property.  Defendant  does  not  dis- 
pute the  joint  tenancy;  he  made  no  claim  to  any  portion  of 
the  property  except  his  four-ninths  interest,  and  no  attempt  at 
an  ouster  of  the  plaintiff.  Under  these  circumstances  trespass 
will  not  lie.  WUkins  v.  Burton^  5  Yt.,  76;  Owen  v.  Foster^ 
13  id.,  263;  Keay  v.  Goodwin^  16  Mass.,  4;  Badger  v.  HolmeSy 
6  Gray,  118;  Silloway  v.  Broxon^  12  Allen,  30;  Jones  v. 
Chiles,  8  Dana,  163;  Booth  v.  Sherwood,  12  Minn.,  426; 
'Waterman  v.  Soper,  1  Ld.  Kaym.,  737.  Only  in  case  of  an 
actual  trespass  have  the  courts  allowed  the  action  to  be  main- 
tained; never  for  a  mere  entry  and  interference  with  the  joint 
property.  Wait  v.  Richardson,  33  Yt.,  190;  Duncan  v.  Syl- 
v^€r,  13  Me.,  417.  2.  By  its  charter  (ch.  45,  P.  &  L.  Laws 
of  1871),  plaintiff  was  empowered  to  take  possession  of  and 
hold  these  piers  and  booms  provided  it  paid  the  owners  of  the 
works  a  reasonable  compensation  therefor.  Prepayment  of 
the  compensation  is  a  condition  precedent  to  the  acquisition 
of  any  title  to  the  land.  Bohlnian  v.  Railway  Co,,  40  Wis., 
157;  Walther  v.  Warner,  25  Mo.,  277;  B.  <&  S.  Railroad  Co. 
^.Nesbit,  10  How.,  395;  2  Pvedfield  on  K.  W.,  240.  It  is 
settled  in  this  court  that  a  corporation  which  has  not  compen- 
sated the  owner  for  property  taken  by  it,  is  a  trespasser.  It 
was  the  defendant,  and  not  the  plaintiff,  that  was  ousted. 
3.  Defendant  was  at  least  entitled  to  costff.     E.  S.,  sees.  2918, 


For  the  respondent  there  was  a  brief  by  Silverthom  <&  Hur- 
ley, and  oral  argument  by  J/r.  Hurley. 

Cole,  J.  This  appeal  involves  mainly  a  questioji  of  costs. 
The  action  was  for  a  trespass  for  wrongfully  cutting  and  de- 
stroying a  boomstick  in  the  boom  controlled  by  the  plaintiff 
at  the  foot  of  Bates  Island,  in  the  Wisconsin  river.  The  recov- 
ery was  for  less  than  $50,  and  the  defendant  claimed  that  he 
was  entitled  to  costs  in  the  action,  but  this  claim  was  denied 
by  the  court.  In  the  first  place  it  is  insisted  by  defendant's 
Vol.  XLIX.— 8 
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counsel  that,  upon  the  facts  admitted,  no  action  of  trespass 
would  lie,  because,  as  he  says,  the  evidence  clearly  showed  that 
the  defendant  was  tenant  in  common  and  owned  an  undivided 
four-ninths  of  the  property  injured.  The  referee  found, 
among  other  things,  that  the  plaintiff  organized,  and,  under 
the  authority  conferred  by  its  charter,  took  possession  of  all 
the  piers  and  booms  •  which  the  defendant  and  certain  other 
parties  owned  and  had  maintained  at  Wansau  for  the  purpose 
of  catching  and  storing  logs,  including  the  boom  in  question, 
of  which  it  had  the  possession  when  the  trespass  was 
committed. 

It  appears  that  the  defendant  was  one  of  the  incorporators 
and  a  stockholder  of  the  company,  and  acquiesced  in  the  pos- 
session of  the  booms  and  piers  by  the  plaintiff.  He  has  had 
his  logs  stored  in  the  booms  and  has  paid  boomage  thereon, 
but  has  always  protested  against  the  company  taking  and 
retaining  his  interest  in  the  property  without  paying  for  it. 
But,  notwithstanding  the  company  had  not  paid  for  his  inter- 
est in  the  booms  and  piers,  yet  the  facts  clearly  show  that  the 
company  was  in  the  peaceable  and  exclusive  possession  of  the 
property,  under  its  charter.  Having  such  exclusive  possession 
of  the  entire  property,  with  his  consent,  we  think  it  n^ight 
maintain  an  action  of  trespass  againsfrhim  or  any  other  wrong- 
doer who  interfered  with  that  possession.  The  rule  of  law 
that  one  tenant  in  common  cannot  maintain  trespass  against 
his  cotenant  for  a  wrongful  act  to  the  joint  property,  it  seems 
to  us  cannot  apply  to  the  case;  for  here  the  company,  in  its 
corporate  capacity,  had  taken  possession  of  the  entire  property 
with  the  full  acquiescence  of  the  defendant,  and  controlled 
and  used  it  as  it  was  authorized  to  do  by  its  charter.  Doubt- 
less it  was  liable  to  the  defendant  for  his  interest  therein,  but 
this  fact  did  not  preclude  it  from  the  right  to  maintain  an 
action  of  trespass  against  him  for  an  injury  to  the  property. 

Now,  this  being  the  case,  the  question  is.  Was  the  company 
bound  to  pay  the  costs  of  the  action,  the  recovery  being  less 
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than  $50?  The  counsel  for  the  company  insists  that  it  was 
not,  because,  as  he  says,  the  title  tb  real  property  was  in  ques- 
tion, and  therefore  the  action  could  not  have  been  tried  by  a 
justice  of  the  peace.  But  we  fail  to  see  how  title  to  real  estate 
can  be  said  to  be  in  issue.  The  action  .was  for  an  injury  to 
the  possessory  rights  of  the  company.  It  involved  no  question 
of  title  under  the  pleadings,  and  thete  is  no  certificate  of  the 
court  that  the  title  to  real  property  came  in  question  on  the 
trial.  The  issue  might  have  been  tried  by  a  justice  of  the 
peace.  This  being  the  case,  the  defendant  was  entitled  to  costs 
under  sections  54,  55  and  56,  ch.  133,  Tay.  Stats.  Kreuger 
V,  Ziriely  2  Wis.,  234.  As  we  regard  the  action,  it  is  the  usual 
one  for  trespass  to  real  estate,  and  injuries  done  to  the  plaint- 
iff's possession ;  and  all  that  it  was  necessary  for  the  plaintiff 
to  show  was,  that  it  was  rightfully  in  the  possession  of  the 
booms  as  against  the  defendant,  and  the  extent  of  its  injury. 
It  certainly  was  not  necessary  to  prove  the  extent  and  nature 
of  its  title  to  real  estate,  under  the  pleadings.  Watyy  v. 
mitgen^  16  "Wis.,  516.  The  court  should  have  ordered  judg- 
ment in  favor  of  the  defendant  for  costs,  under  the  circum- 
stances. 

By  the  Court*. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  give 
judgment  in  accordance  with  this  opinion. 


The  Waitsau  Boom  Company  vs.  Plumeb. 

March  15 —March  30, 1880. 

Charter  construed.     When  plaintiff'' s  right  of  action  for  boomage  accrues. 

1.  The  provision  of  plaintiff's  charter,  that  its  boomage  charges,  at  the  rate 
per  thousand  feet  there  prescribed,  **  shall  be  due  and  payable  as  soon  as 
the  amount  thereof  is  ascertained ''  (P.  &  L.  Laws  of  1871,  ch.  45,  sec. 
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13),  does  not  prevent  the  company  from  maintaining  an  action  for  such 
charges  as  soon  as  it  shall  have  ascertained  the  quantity  of  logs  as  accu- 
rately as  is  possible  imder  the  circumstances,  or  require  either  that  it 
and  the  owner  shall  agree  on  the  quantity,  or  that  it  shall  ascertain  such 
quantity  by  actual  measurement^  which  is  not  practicable  while  the  logs 
are  in  the  water. 
2.  A  resolution  of  the  plaintiff  company  provides  that  the  amount  of  boom- 
age  charges  shall  be  ascertained  by  **  counting  the  logs  into  the  boom." 
Eeld^  that  the  rule  is  reasonable,  and  the  company  may  maintain  an 
action  for  the  charges  when  so  ascertained,  although  the  number  of 
feet  may  have  been  overestimated. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

Defendant  appealed  from  a  judgment  in  favor  of  the 
plaintiff.     The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Finch  <&  Barber, 
and  oral  argument  by  Mr,  Barber. 

For  the  respondent  there  was  a  brief  by  SUverthom  (&  Hur- 
ley,  and  oral  argument  by  Mr.  Hurley.      ' 

Lyon,  J.  This  is  an  action  to  recover  for  the  boomage  of 
a  quantity  of  logs  belonging  to  the  defendant,  received  and 
stored  in  the  plaintiff's  boom  at  Wausau.  The  logs  were 
counted  as  they  were  run  into  the  boom,  and.the  number  of 
feet  estimated,  and  the  amount  due  for  boomage  ascertained 
by  such  count.  The  plaintiff  charged  for  5,000,000  feet,  but 
on  the  trial  before  the  referee  the  quantity  was  stipulated  at 
3,490,000  feet.  The  plaintiff  recovered  the  established  rate 
for  the  boomage  of  the  latter  quantity,  and  the  defendant  has 
appealed  from  the  judgment.  The  charter  of  the  plaintiff 
company  provides  that  the  lawful  charges  for  boomage  of  logs 
or  timber  received  or  stored  in  its  booms  shall  not  exceed  50 
cents  per  1,000  feet,  "which  shall  be  due  and  payable  as  soon 
as  the  amount  thereof  is  ascertained."  P.  &  L.  Laws  of  1871, 
ch.  45,  sec.  13.  The  only  ground  upon  which  it  is  claimed 
that  this  judgment  should  be  reversed,  is,  that  the  number  of 
feet  of  defendant's  logs  received  or  stored  in  the  boom  had 
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not  been  definitely  ascertained  when  the  action  was  com- 
menced, and  hence  that  nothing  was  then  due  therefor,  and 
the  action  was  prematurely  brought.  The  point  is  not  well 
taken.  Manifestly,  the  legislature  did  not  intend  by  that  sec- 
tion that  an  action  for  boomage  cannot  be  maintained  until 
the  boom  company  and  the  owner  agree  on  the  quantity  of 
logs  boomed,  or  until  the  company  accurately  ascertains  the 
quantity,  which  can  only  be  done  by  actual  measurement 
Yet  that  is  the  construction  contended  for. 

The  proper  construction  of  the  statute  is,  that  the  company 
may  ascertain  the  quantity  of  logs  as  accurately  as  is  practica- 
ble under  the  circumstances,  and  may  then  maintain  an  action 
for  the  boomage  charges  thereon. 

The  company,  by  a  resolution  of  its  boai^i  of  directors,  pro- 
vided that  the  amount  of  boomage  charges  shall  be  ascertained 
by  counting  the  logs  into  its  boom.  We  think  this  a  reason- 
able mode  of  ascertaining  the  amount  of  such  charges;  and 
when  80  ascertained  the  company  may  maintain  actions  there- 
for, notwithstanding  the  number  of  feet  contained  in  the  logs 
so  counted  are  overestimated.  The  company  avails  itself  of 
the  only  element  of  certainty  reasonably  within  its  reach  when 
ifc  counts  the  logs.  The  number  of  feet  which  they  contain 
must  necessarily  be  ascertained  by  estimate;  for  we  suppose 
it  18  not  practicable  to  scale  logs  floating  or  lying  in  the  water 
in  large  masses. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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The  "Wausau  Boom  Company  vs.  Plumee. 
March  15  —  March  SO,  1880. 

(1)  Reversal  on  issue  of  fact ,  after  verdiqt.  (2)  Deposition:  what  objections 
thereto  must  be  taken  before  trial,  (3)  Verdict:  peculiar  form  in  this 
case  no  ground  of  reversal. 

1.  Where  there  was  some  evidence  to  support  the  verdict,  it  must  stand,  on 
appeal,  unless  there  is  such  a  preponderance  of  evidence  against  it  as 
induces  this  court  to  believe  that  the  jury  acted  perversely  in  rendering  it. 

2  An  objection  first  taken  at  the  trial,  to  the  admission  of  a  deposition,  is 
too  late  where  the  defect  alleged  is  merely  technical,  and  might  have 
been  cured  by  amendment  if  the  objection  had  been  taken  earlier. 
R.  S.,  sec.  4091. 

3.  It  appeared  that' plaintiff  had  earned,  October  17,  1876,  $2,108  for  boom- 
ing defendant's  logs;  that  $500  of  this  was  paid;  and  that,  by  special 
contract  between  the  parties,  $527  of  the  amount  was  not  payable  until 
a  certain  panding  ,suit  should  bo  determined  in  this  plaintiiF's  favor. 
The  verdict  declares  that  the  jury  **  find  for  the  plaintiff,  and  assess  its 
damages  at  $2,103,  amount  to  be  paid  for  boomage  in  the  following 
manner,  viz. :  $527  to  be  paid  after  the  decision  of  the  award  suit;  $500, 
amount  paid  by  defendant  31st  of  July,  1876;  leaving  $1,031  due  and 
payable  on  the  17th  of  October,  1876;  $156,  amount  of  interest  [to  the 
time  of  trial]  at  seven  per  cent. ;  making  total  amount  due  to  date,  less 
the  amount  to  be  paid  at  the  decision  of  the  award  suit,  $1,764."  Upon 
this  verdict  plaintiff  took  judgment  for  $1,237,  which  was  the  sum  last 
named  less  the  $527  found  to  be  not  yet  due.  The  interest  allowed  was 
•  only  upon  the  balance  actually  found  due  and  unpaid  October  17,  1876. 
Ileld,  that  the  judgment,  being  for  the  exact  sum  found  due,  will  not 
be  reversed  for  the  peculiarity  in  the  formot  the  verdict 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

Action  to  recover  charges  for  boomage.  The  plaintiff  offered 
in  evidence  certain  depositions,  to  the  admission  of  which  the 
defendant  objected,  because  it  appeared  bj  the  certificate  of 
the  commissioner  by  whom  the  depositions  were  taken,  that 
they  were  taken  to  be  used  in  an  action  pending  in  the  county 
court  of  said  county,  whereas  this  cause  was  pending  in  the 
circuit  court;  but  the  objection  was  overruled.  There  was  a 
verdict  for  the  plaintiff,  the  form  of  which  is  stated  in  the 
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opinion,  and  which  was  received  against  defendant's  objection. 
From  a  judgment  on  the  verdict,  defendant  appealed. 

For  tiie  appellant  there  was  a  brief  by  Finch  <&  Barber^ 
and  oral  argument  by  Mr.  Barber. 

For  the  respondent  there  was  a  brief  by  Silverthorn  dt 
Hurlet/,  and  oral  argument  by  Mr.  Hurley. 

Taylob,  J.  Tliere  are  but  three  errors  alleged  by  the  ap- 
pellant in  this  case:  Jirst^  that  the  verdict  is  excessive;  second^ 
that  the  court  erred  in  admitting  certain  depositions  to  be 
read  as  evidence;  thirds  that  the  verdict  is  imperfect,  and 
ought  not  to  have  been  received. 

The  action  was  brought  to  recover  charges  for  booming  pine 
logs  for  the  defendant,  and  it  is  alleged  on  his  part  that  the 
jury  allowed  the  plaintiff  charges  for  700,000  feet  of  logs 
which  never  passed  through  the  plaintiff's  booms.  It  appears 
from  the  record  that  there  was  some  controversy  on  the  frial 
as  to  the  quantity  of  logs  which  passed  through  the  booms  of 
the  plaintiff,  and  upon  which  the  company  was  entitled  to  its 
charges.  The  plaintiff^s  evidence  showed  that  the  whole 
amount  which  passed  into  and  through  the  bobms  of  the 
plaintiff  was  4,216,200  feet,  and  the  jury  so  found.  On  the 
other  side,  there  was  the  evidence  of  the  plaintiff  that  the 
amount  was  700,000  feet  less.  There  was  certainly  some 
evidence  to  support  the  verdict  upon  the  question  of  quantity, 
and  that  verdict  is  conclusive,  unless  the  evidence  upon  the 
other  side  so  greatly  preponderated  as  to  induce  this  court  to 
believe  the  jury  were  perverse  in  finding  against  such  evidence. 
In  this  case-  it  does  not  appear  that  there  was  any  great  pre- 
ponderance of  evidence  either  way,  and  the  verdict  must  stand. 

The  objections  to  the  introduction  of  the  depositions  came 
too  late.  The  objection  was  simply  technical,  and  if  it  had 
been  taken  before  the  trial  commenced  it  could  have  been  ob- 
viated by  an  amendment  of  the  certificate  of  the  oflicer  before 
whom  the  same  were  taken.     See  section  4091,  R.  S.  1878. 
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It  is  urged  that  the  verdict  of  the  jury  should  not  have  been 
received  and  entered  in  the  form  in  which  the  jury  returned 
it.  The  verdict  found  by  the  jury  and  received  by  the  court 
was  as  follows:  "We,  the  jury  in  the  kbove  entitled  cause, 
find  for  the  plaintiff,  and  assess  its  damages  at  $2,108.10, 
amount  to  be  paid  for  boomage  in  the  following  manner,  viz.: 
$527.02  to  be  paid  after  the  decision  of  the  award  suit;  $500, 
amount  paid  by  defendant  Slst  of  July,  1876;  leaving  $1,081.75 
due  and  payable  on  the  17th  of  October,  1876;  $156.82, 
amount  of  interest  for  two  years  and  twenty-six  days  at  7 
per  cent. ;  making  total  amount  due  to  date,  less  the  amount 
to  be  paid  at  the  decision  of  the  award  suit,  $1,764.92."  Upon 
this  verdict  the  plaintiff  entered  judgment  in  its  favor  for  the 
sum  of  $1,237.90,  being  the  amount  found  due  to  the  plaint- 
iff less  the  sum  of  $527.02,  which  the  jury  found  would  not 
bo  due  until  the  decision  of  the  award  suit,  which  had  not 
be«n  then  determined. 

To  understand  the  cause  for  returning  so  peculiar  a  verdict, 
it  will  be  necessary  to  look  into  the  pleadings  and  evidence. 
The  'plaintiff,  in  its  complaint,  alleged  that  it  had  boomed 
4,216,200  feet  of  logs  for  the  defendant,  for  which  the  defend- 
ant became  indebted  to  it  in  the  sum  of  $2,108.10  on  the 
17th  of  October,  1576;  admitted  the  payment  of  $500 
on  the  amount  claimed,  before  suit  brought;  and  demanded 
judgntent  for  the  sum  of  $1,608.10,  with  interest  from  the 
17th  day  of  October,  1876.  The  answer  consisted  of  de- 
nials. On  the  trial,  tlie  evidence  for  the  plaintiff  showed 
that  there  was  a  special  contract  made  with  the  defendant  for 
booming  his  logs,  by  which  he  agreed  to  pay  50  cents  per 
thousand,  three-quarters  to  be  paid  in  cash  and  one-quarter  at 
the  termination  of  a  law  suit  which  was  then  pending,  prQ- 
vided  the  company  won  the  suit.  This  suit,  referred  to  in  the 
plaintiff's  evidence,  was  still  pending  and  undetermined  when 
the  action  was  tried;  consequently,  by  the  terms  of  the  con- 
tract, one-fourth  of  the  sum  of  $2,108.10,  the  amount  due  the 
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plaintiff  for  booming  the  4,216,200,  was  not  due  and  payable 
when  this  action  was  tried.  Five  hundred  dollars  were  ad- 
mitted to  have  been  paid  before  suit  brought,  making  together 
the  snm  of  $1,027.02,  paid  or  not  then  due,  to  be  deducted 
from  the  whole  sum  of  $2,108.10,  leaving  due  the  plaintiflT, 
on  the  17th  of  October,  187G,  $1,081.08;  the  jury  say 
81,081.75,  making  a  mistake  of  67  cents.  The  jury  then  find 
that  there  was  due  to  the  plaintiff  $156.82,  for  interest.  By 
computation  it  will  be  found  that  the  jury  allowed  interest 
only  on  the  sum  of  $1,081.75,  which  was  found  to  be  due  Oc- 
tober 17, 1876,  which,  according  to  the  terms  of  the  contract, 
plaintiff  was  entitled  to  receive.  The  plaintiff,  upon  this  ver- 
dict, took  judgment  for  the  exact  sum  due,  deducting  the  $500 
paid  before  suit  brought,  and  the  $527.02,  the  one-quarter  of 
the  sum  of  $2,108.10,  the  whole  amount  found  due  from  de- 
fendant to  the  plaintiff  for  boomage. 

The  judgment  does  not,  therefore,  prejudice  the  defendant, 
and  the  only  question  is  whether  the  verdict  is  so  uncertain 
or  informal  that  it  was  error  on  the  part  of  the  court  to  re- 
ceive the  same.  "We  think  the  verdict  was  sufficiently  formal 
and  certain.  It  disposed  of  all  the  issues  in  the  case;  it  found 
the  exact  amount  which  was  due  to  the  plaintiff  at  the  time 
the  verdict  was  given,  and  for  that  sum  alone  judgment  was 
rendered  for  the  plaintiff.  The  fact  that  the  verdict  found 
specially  the  contract  as  to  how  the  payment  of  the  amount 
dne  the  plaintiff  for  the  boomage  of  defendant's  logs  was  to 
be  made,  can  work  no  injury  to  the  defendant  so  long  as  the 
plaintiff  takes  judgment  for  no  more  than  was  due  by  such 
finding  at  the  time  the  verdict  was  returned.  Everit  v.  Bank^ 
13  Wis.,  421;  Porter  v.Rummery^  10  Mass.,  64;  Hilliard  on 
Kew  Trials,  133-134,  and  cases  cited  in  notes.  We  find  no 
errors  in  the  record  sufficient  to  justify  the  reversal  of  the 
judgment. 

By  the    Court. — The  judgment  of  the   circuit  court  is 
affimied. 


Digitized  by  LjOOQ IC 


122         SUPEEME  COUET  OF  WISCONSIN, 


Schultz  vs.  Culbertson. 


SCHULTZ  vs.  CULBEETSON. 

March  16  —  March  30,  1880. 

(1)  Note  given  and  paid  under  duress.    (2)  When  inaccurate  instruction  will 

not  reverse. 

1.  On  the  second  trial  of  this  action  to  recover  the  amount  of  plaintiff's 

noto  paid  to  defendant,  the  jury  having  found,  under  proper  instructions 
and  upon  sufficient  evidence,  that  tho  note  was  paid,  as  well  as  given, 
under  a  threat  of  defendant  to  have  plaintiff  *s  son  arrested  and  prose- 
cuted for  burglary  or  larceny  (46  Wis.,  313),  and  that  it  was  not  given 
to  compound  a  crime,  ^  judgment  in  plaintiff's  favor  is  affirmed. 

2.  A  verbal  inaccuracy  in  the  instructions,  which,  in  view  of  the  whole 

charge,  could  not  have  misled  the  jury  to  the  appellant's  injury,  is  no 
ground  of  reversal. 

APPEAL  from  the  Circuit  Court  lor  Outagamie  County. 

Action  to  recover  moneys  paid  by  plaintiff  to  defendant  on 
a  promissory  note  executed  by  the  former  to  the  latter.  The 
judgment  of  this  court  on  reversing  a  former  appeal  herein  is 
reported  in  46  Wis.,  313-316.  The  evidence  and  the  instruc- 
tions given  to  the  jury,  at  the  second  trial,  will  sufficiently 
appear  from  the  opinion.  There  was  a  verdict  and  judgment 
in  favor  of  the  plaintiff;  and  defendant  appealed  from  the 
judgment. 

Wm.  Kennedy^  for  the  appellant. 

H,  C,  Sloan^  for  the  respondent 

Cole,  J.  When  this  case  was  here  on  the  former  appeal 
(46  Wis.,  313),  it  was  held  that  the  evidence  tended  to  prove 
that  the  note  given  by  the  plaintiff  was  obtained  under  a  species 
of  duress,  the  defendant  having  extorted  it  through  threats 
to  arrest  and  prosecute  his  son  for  burglary  or  larceny.  Such 
constraining  force  or  undue  advantage,  working  upon  the 
fears  and  parental  love  of  a  father,  might  be  sufficient  to  over- 
come his  mind  and  will,  and  render  the  note  void.  Hence  it 
was  said  by  Mr.  Justice  Lyoic,  in  the  opinion,  that  if  the  suit 
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liad  been  bronght  on  the  note  by  the  defendant,  the  plaintiff 
probably  could  have  successfully  defended  on  the  ground  that 
it  was  procured  through  duress,  or  by  means  of  threats  of 
arresting  his  son  on  a  criminal  charge. 

But  the  note  was  paid  more  than  a  year  after  it  was  given, 
and  it  was  said  that  it  did  not  necessarily  follow  that  the 
dnress  continued  until  the  note  was  paid.  If  it  did  not,  and 
the  plaintiff  voluntarily  paid  the  note,  he  could  not  recover 
back  the  money  thus  freely  paid.  As  there  was  no  proof 
whatever  in  the  case  that  the  plaintiff  or  his  son  was  subjected 
to  any  menace  or  threat  after  the  note  was  given,  or  which 
tended  to  show  that  the  note  was  paid  nnder  duress,  the  judg- 
ment was  reversed,  and  the  case  sent  back  for  a  new  trial. 
The  evidence  on  the  second  trial,  as  to  the  circumstances 
attending  the  giving  of  the  note,  was  substantially  the  same 
as  on  the  first,  together  with  some  additional  testimony  which 
tended  to  show  that  the  duress  or  unlawful  constraint  might 
have  continued  to  the  time  the  note  was  paid.  On  this  branch 
of  the  case  the  learned  circuit  court  charged  that  there  could 
be  no  recovery  unless  the  evidence  satisfied  the  jury,  not  only 
that  the  plaintiff  was  induced  by  threats  to  make  the  note, 
but  that,  when  he  paid  it,  the  duress  still  existed,  and  he  was 
laboring  then  under  the  apprehension  that  the  defendant  would 
arrest  and  injprison  his  son  if  he  did  not  pay  it  The  charge 
is  very  full,  clear  and  distinct  upon  this  point,  and  entirely 
conforms  to  the'  views  expressed  by  this  court  upon  the  former 
appeal. 

The  learned  counsel  for  the  defendant  criticises  some  ex- 
pressions in  the  charge  where  the  court  uses  the  words  "  illegal 
imprisonment,"  etc.,  and  says  that  there  is  not  a  particle  of 
testimony  in  the  case  about  imprisonment  of  any  kind,  whether 
illegal  or  otherwise.  It  is  true,  the  threats  which  the  wit- 
nesses state  the  defendant  used  to  induce  the  plaintiff  to  give 
the  note  were,  that  he  would  have  his  son  "arrested"  on  the 
criminal  charge.     And  this  was  the  threat  used  to  compel  pay- 


Digitized  by  LjOOQ IC 


124  SUPREME  COURT  OF  WISCONSIN, 

Schultz  vs.  Culbertson. 

inent.  But  it  is  impossible,  as  it  seems  to  us,  to  suppose  that 
the  jury  were  misled  by  this  language,  which  is  objected  to; 
for  the  real  issue  was  so  clearly  and  fairly  stated  in  the  charge 
on  this  point,  which  fills  three  or  four  pages  of  printed 
matter,  and  all  to  the  effect  that  the  right  of  the  plaintiff  to 
recover  back  the  money  depended  upon  the  question  as  to 
whether,  at  the  time  of  the  making  of  the  note  and  its  pay- 
ment, there  was  such  coercion  and  undue  influence  exerted 
by  the  defendant  over  the  plaintiff  as  to  overcome  his  free 
agency  and  amount  to  duress,  that  the  jury  could  not  have 
been  misled  by  this  language  about  imprisonment.  Under  the 
direction  of  the  court  the  jury  must  have  found  that  both  the 
execution  of  the  note  and  its  payment  were  procured  by  com- 
pulsion and  threats,  and  fears  on  the  part  of  the  plaintiff  that 
unless  he  complied  with  the  unlawful  demands  of  the  defend- 
ant the  latter  would  cause  his  son  to  be  arrested  on  the  criminal 
charge. 

On  the  other  branch  of  the  case,  whether  the  note  was  given 
to  compound  a  crime,  the  jury  under  the  charge  must  have 
found  that  it  was  not  given  for  any  such  purpose.  Upon  this 
point,  likewise,  the  charge  is  quite  full  and  explicit,  and  states 
the  law  as  laid  down  by  this  court.  A  number  of  instructions 
were  asked  by  the  defendant  as  bearing  upon  both  issues,  all 
of  which  were  refused.  We  do  not  deem  if  necessary  to 
notice  these  instructions  in  detail.  "We  merely  say  in  respect 
to  them,  that  the  law  of  the  case  was  fairly  stated  in  the 
charge  given,  and  there  was  no  error,  therefore,  in  refusing 
to  give  these  instructions;  and  wo  take  leave  of  the  case  by 
saying  that  there  is  no  error  in  the  record  which  would  justify 
a  reversal  of  the  judgment. 

By  the  Court. — The  judgment  of  the  circuit  court  is 
aflirmed. 
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SflEEL  and  wife  vs.  The  City  op  Apfleton. 

March  16— March  30,  1880. 

Cities:  Highways:  Pleading:  Co.unTAjn)  Jukt:  Damages.  (1)  How 
objection  that  claim  teas  not  presented  to  common  council,  must  he  taken, 
,  (2)  Question  of  constructive  notice  of  defect  in  highway,  for  the  jury, 
(3)  Damages  for  injuries  to  the  person, 

1.  A  dty  charter  provides  that  "  no  action  shall  be  mtuntained  by  any  person 

against  the  dty  upon  any  claims  or  demands  of  any  kind  whatsoever, 
whether  arising  from  contract  or  otherwise,  until  such  person  shall  first 
have  presented  such  claim  or  demand  to  the  common  council  for  allow- 
ance," and  that  **  the  determination  of  the  common  council,  disallowing 
in  whole  in  or  in  part  any  claim  of  any  person,  shall  be  final  and  conclu- 
sive, and  a  perpetual  bar  to  any  action  in  any  court  founded  on  such 
claim,  except  that  such  i)erson  may  appeal  to  the  circuit  court,  as  pro- 
vided in  "  another  part  of  said  charter.  Held,  that  this  does  not  deprive 
the  circuit  court  of  jurisdiction  of  such  actions  originally  brought 
therein;  and  that  the  objection  that  such  a  daim  has  never  been  pre- 
sented to  i^e  common  council  must  be  taken  by  demurrer  or  answer,  or 
it  is  waived, 

2.  It  is  for  the  jury  to  determine,  under  all  the  circumstances  of  the  case, 

Aoir  long  a  defect  in  a  sidewalk  must  have  existed  in  order  to  charge 
the  dty  with  constructive  notice;  and  there  was  no  error  in  refusing  to 
instract  them  that  if  the  defect  here  shown  had  existed  but  one  day 
prior  to  the  accident,  the  city  was  not  liable  unless  it  had  actual  notice. 

3.  Bodily  and  meutal  suffering  caused  by  an  injury  from  a  defective  highway 

may  be  considered  in  awarding  damages.  Goodno  t,  Oshkosh,  28  Wis., 
300,  and  oilier  cases  in  this  court. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

This  action  was  brought  in  the  circuit  court  by  husband 
and  wife  to  recover  damages  for  injuries  to  the  wife,  received 
by  her  when  walking  over  the  sidewalk  of  one  of  the  public 
streets  in  the  defendant  city,  and  alleged  to  have  been  caused 
by  a  defect  in  such  sidewalk.  No  questions  are  raised  on  the 
pleadings,  and  there  is  no  exception  to  any  ruling  of  the  court 
on  the  admission  of  testimony.  The  evidence  tends  to  prove 
tbe  allegations  of  the  complaint.     Errors  are  assigned  upon 
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the  charge  of  the  court  to  the  jury.  The  charge  and  excep- 
tions thereto  are  sufficiently  stated  in  the  opinion.  Error  is 
also  assigned  upon  the  refusal  of  the  court  to  give  the  follow- 
ing instruction,  proposed  on  behalf  of  the  city:  "  If  the  jury 
find,  from  the  evidence,  that  the  hole  in  question  had  only 
existed  one  day  prior  to  the  fall  of  the  plaintiff  Catharine 
Sheely  and  the  defendant  city  had  no  actual  knowledge  of  its 
existence,  the  verdict  must  be  for  the  defendant."  The  plaint- 
iffs recovered,  and  the  defendant  appealed  from  the  judgment 
entered  against  it  pursuant  to  the  verdict. 

H.  C.  Sloan^  with  A.  Z.  Collins^  of  counsel,  for  the  appel- 
lant. 

Wm.  Kennedy^  for  the  respondents. 

Lyon,  J.  1.  It  was  claimed  in  argument,  by  counsel  for 
the  defendant  city,  that  the  circuit  court  had  no  jurisdiction 
of  the  action.  The  claim  is  founded  upon  certain  provisions 
contained  in  the  charter  of  that  city.     Laws  of  1876,  ch.  47. 

Section  25  of  subch.  5  (omitting  a  proviso  not  material  here) 
is  as  follows:  '*No  action  shall  be  maintained  by  any  person 
against  the  city  upon  any  claims  or  demands  of  any  kind 
whatsoever^  whether  arising  from  contract  or  otherwise,  until 
such  person  shall  first  have  presented  such  claim  or  demand 
to  the  common  council  for  allowance."  The  next  section  pro- 
vides that  "  the  determination  of  the  common  council,  disal- 
lowing in  whole  or  in  part  any  claim  of  any  person,  shall  be 
final  and  conclusive,  and  a  perpetual  bar  to  any  action  in 
any  court  founded  on  such  claim,  except  that  such  person 
may  appeal  to  the  circuit  court,  as  provided  in  section  27  of 
this  chapter."  The  following  sections  prescribe  the  proced- 
ure on  such  appeals. 

Section  25  of  the  charter  of  Appleton  is  more  comprehen- 
sive in  its  terms  than  the  corresponding  section  in  the  charter 
of  Madison,  which  was  considered  in  Kelley  v.  Madison^  43 
Wis.,  638.     It  is  probable  that  actions  sounding  in  tort  were 
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intended  to  be  included  in  the  prohibition  of  section  25  of  the 
defendant's  charter.  For  the  purposes  of  this  appeal  it  will 
be  assnnfied  that  such  actions  are  so  included.* 

If  the  prohibition  in  section  25,  "  No  action  shall  be  main- 
tained by  any  person  against  the  city,"  etc.,  takes  from  the  cir- 
cuit court  jurisdiction  of  the  subject  matter  of  the  action,  the 
objection  is  well  taken,  although  first  made  in  this  court  But 
if  the  prohibition  merely  deprives  the  plaintiffs  of  legal  capac- 
ity to  bring  the  action  in  the  circuit  court  in  the  first  instance, 
the  objection  is  waived,  the  same  not  having  been  taken  by 
demurrer  or  answer.     R  S.,  725,  sees.  2649-54:. 

It  seems  to  us  that  had  the  legislature  intended  absolutely 
to  take  away  the  jurisdiction  of  the  circuit  court  to  hear,  try 
and  tlet;ermine  an  action  originally  brought  in  it  against  the 
city  of  Appleton,  language  would  have  been  used  similar  to 
that  employed  to  restrict  the  jurisdiction  of  justices  of  the 
peace:  "No  justice  shall  have  cognizance  of  any  action" 
against  an  exfecutor  or  administrator,  or  for  libel,  slander, 
etc  K.  S.,  897,  sec.  3573.  But  no  such  language  is  em- 
ployed in  the  city  charter.  On  the  contrjiry,  the  jurisdiction 
of  the  circuit  court  to  hear,  try  and  determine  this  contro- 
versy is  expressly  recognized.  The  only  restriction  the  char- 
ter contains  relates  to  the  procedure.  It  requires  that  the 
claim  must,  so  to  speak,  be  filtered  through  the  common 
council;  that  the  case  must  go  to  the  circuit  court  through 
that  channel.  The  charter  does  not  say  to  the  court  that  it 
shall  not  take  jurisdiction  of  the  controversy  or  claim,  but  to 
the  clainiant  that  he  shall  not  bring  an  ordinary  action 
against  the  city  to  recover  his  claim.  In  other  words,  the 
prohibition  of  section  25  does  not  go  to  the  jurisdiction  of 
the  court;  it  only  deprives  the  claimant  of  legal  capacity  to 
bring  an  action.  This  being  so,  the  objection  of  the  plaiut- 
i&'  want  of  legal  capacity  to  maintain  this  action  comes  too 
late. 

The  view  we  have  taken  of  section  25  of  the  city  charter  is, 
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doubtless,  equally  applicable  to  those  statutes  which  restrict 
the  right  to  bring  certain  actions  against  counties  and  towns, 
in  which  statutes  the  same  or  similar  language  is  employed. 
R.  S.,  24:1,  sec.  676;   id.,  280,  sec.  824. 

2.  The  proposed  instruction  that  if  the  defect  in  the  side- 
.walk,  which  was  the  cause  of  the  injuries  suffered  by  Mtb. 
Sheel^  had  only  existed  one  day  prior  to  the  accident,  and  the 
city  had  no  actual  knowledge  of  its  existence,  the  verdict 
should  be  for  the  defendant,  was  properly  refused.  It  was 
for  the  jury  to  say,  under  all  the  circumstances  of  the  case, 
what  length  of  time  the  defect  must  have  existed  to  charge 
the  city  with  constructive  notice  of  its  existence,  and  render 
it  liable  to  respond  in  damages  for  injuries  caused  by  the 
defect.  Whether  one  day  was  or  was  not  sufficient  for  that 
purpose  was  a  question  for  the  jury,  not  the  court,  to  deter- 
mine; and  the  question  was  submitted  to  the  jury  under 
proper  instructions. 

3.  The  only  remaining  errors  assigned  relate  to  the  charge 
given  to  the  jury. 

The  following  paragraphs  from  the  charge  contain  the  gen- 
eral principles  which  underlie  the  whole  charge:  "It  was  the 
duty  of  the  defendant  city  to  keep  and  maintain  its  streets 
and  sidewalks  in  good  order  and  repair,  for  the  safe  use  and 
convenience  of  the  traveling  public,  walking  and  passing 
thereon;  and  if  the  city  authorities,  knowing  that  a  sidewalk 
is  defective  and  unsafe,  or  after  having  had  sufficient  time,  in 
the  exercise  of  reasonable  diligence  or  ordinary  care,  to  dis- 
cover and  repair  the  defect  or  break  in  the  walk,  suffer  it  to 
remain  in  an  unsafe  condition,  and  if  any  person,  while  law- 
fully and  in  the  exercise  of  ordinary  care  passing  over  the 
sidewalk  in  such  unsafe  condition,  becomes  injured  by  reason 
of  any  defect  in  the  walk,  the  city  becomes  liable  for  the  dam- 
ages sustained  at  the  time  of  the  accident.  .  .  There  can 
be  no  liability  of  the  city  at  all,  unless  there  was  neglect  of  duty 
on  the  part  of  its  officers;  and  there  can  be  no  neglect  of  duty 
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unless  they  knew  the  sidewalk  was  broken,  or  with  reasonable 
diligence  conld  have  known  it,  long  enongh  to  have  enabled 
them  to  have  repaired  it  before  the  accident  occurred."  The 
questions,  whether  the  sidewalk  was  defective;  whether,  if  so, 
the  proper  city  officers  knew  it,  or  ought  to  have  known  it  in 
the  exercise  of  reasonable  diligence;  and  whether  Mrs.  Sheel^ 
when  injured,  was  exercising  proper  care  to  avoid  injury — 
were  all  submitted  to  the  jury  under  correct  instructions. 
The  rule  of  damages  was  stated  as  follows:  "The  jury  are 
further  instructed,  that  if  they  believe  from  the  evidence  that 
Mrs,  Sheet  is  now  undergoing  great  pain  and  bodily  and  men- 
tal snfiFering,  and  that  she  will  continue  so  to  do  for  a  long 
time  to  come,  by  reason  of  such  injury  sustained  by  her,  then 
it  is  their  duty  to  consider  such  pain  and  suflfering  infix- 
ing the  amount  of  damages  for  which  the  city  is  liable." 
This  rule  was  sanctioned  by  this  court  in  Goodno  v.  Oshkosh^ 
28  Wis.,  300,  and  other  cases. 

Many  criticisms  on  the  language  of  the  charge,  and  omis- 
sions to  repeat,  in  some  portions  of  it,  propositions  of  law 
elsewhere  stated  therein,  are  contained  in  the  brief  of  the 
learned  counsel  for  the  defendant,  and  were  ingeniously  pre- 
sented in  the  argument  at  the  bar.  "We  must  be  excused 
from  discussing  these  at  length.  It  is  sufficient  to  say  that 
we  think  the  learned  circuit  judge  stated  the  law  of  the  case 
to  the  jury  clearly  and  accurately,  and  that  no  reasonably  in- 
telligent jury  could  possibly  have  been  misled  by  his  charge. 

By  the  Court — ^Tho  judgment  of  the  circuit  court  is  af- 
firmed. 

V0L.XLIX.  — 9 
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TuE   Mihills  Manufacturing  Comp.vny  vs.  Camp,  Trustee, 
etc.,  and  another. 

March  16^  March  30  ^  1880, 

Equity:  Corpouations.  (1)  When  corporation  affected  by  individual 
ads  and  knowledge  of  i:s  officers,  (2)  Equitable  conditions  of  equitable 
relief. 

1.  P.  and  B.,  president  and  treasurer  of  the  plaintiff  company,  but  claiming 

to  act  as  individuals ^  bought  and  ow^ned  a  certificate  of  a  first- mortgage 
sale  of  real  estate,  including  lands  to  which  the  company  had  acquired 
the  mortgagor's  title;  and  they  executed  to  the  company  a  release  of  its 
mid  lands  from  that  sale.  Afterwards  C,  who,  as  trustee  of  certain 
creditors  of  the  mortgagor,  held  a  second  mortgage,  including  plaintiff's 
said  land,  and  prior  to  plaintiff's  title,  applied  to  P.  and  B.  to  purchase 
said  certificate  of  sale,  to  protect  the  interests  of  his  cestui-que-trusts ; 
and  P.  and  B.,  claiming  still  to  own  the  certificate,  refused  to  sell  it  to 
him,  but  concealed  from  him  the  fact  that  they  had  released  therefrom 
to  plaintiff  its  said  lands;  and  they  allowed  C.  to  pay  to  the  sheriff  a 
large  sum  of  money  to  redeem  from  the  first-mortgage  sale  the  lands 
thereby  sold,  knowing  that  he  designed  thereby  to  redeem  the  lands  of 
^e  company  covered  by  his  mortgage,  and  was  ignorant  of  the  release 
before  mentioned.  The  moneys  thus  paid  to  the  sheriff  were  by  him 
paid  over  to  one  H.,  to  whom  P.  and  B.  had  transferred  the  certificate 
of  sale  by  a  special  assignment  excepting  the  released  premises.  Held^ 
that  P.  and  B.,  in  the  transactions  with  C,  were  under  a  duty,  as  officers 
of  the  plaintiff  company,  to  disclose  the  facts  which  would  have  pre- 
vented C.  from  paying  said  moneys  to  the  sheriff  for  a  fruitless  redemp- 
tion; and  that  their  fraudulent  concealment  estops  the  company  from 
claiming  the  benefit  of  such  release. 

2.  C.  ha?\ring,  after  such  redemption,  taken  a  sheriff's  deed  of  the  lands,  based 

upon  the  certificate  of  the  first-mortgage  sale,  and  this  action  being 
brought  to  have  such  deed  cancelled  as  to  plaintiff's  said  lands:  Held, 
that  the  complaint  should  be  dismissed  unless  plaintiff,  within  a  time 
specified,  repay  to  C.  the  amount  paid  by  him  for  such  redemption, 
with  interest. 

APPEAL  from  the  Circuit  Court  for  Foiid  du  Lac  County. 

Sec.  1,  cli.  195,  Laws  of  1869,  provided  that,  in  case  of  a 

sale  of  mortgaged  lands  under  a  judgment  of  foreclosure,  it 
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should  be  the  duty  of  the  sheriff  or  other  officer  making  the 
sale,  within  ten  davs  thereafter,  to  execute  to  the  purchaser  a 
certificate  of  sale  in  writing,  under  seal,  setting  forth  each 
tract  or  parcel  of  the  lands  sold,  the  sum  paid  therefor,  and 
the  time  when  the  purchaser  would  be  entitled  to  a  deed 
thereof  unless  the  land  should  be  redeemed  as  afterwards  pro- 
vided in  the  act;  and  such  oflBcer  was  also  required,  within 
ten  days  after  the  sale,  to  file  in  the  office  where  the  mort- 
gage was  recorded,  a  duplicate  of  such  certificate,  signed  by 
him. 

Sec.  2.  of  the  act  provided,  that  it  should  be  lawful  for  the 
mortgagor,  his  heirs,  personal  representatives  or  assigns,  at 
any  time  within  one  year  after  the  sale,  to  redeem  such  lands, 
or  any  distinct  tract  or  parcel  thereof  separately  sold,  by  pay- 
ing to  the  purchaser,  his  personal  representatives  or  assigns,  or 
to  the  officer  making  the  sale  or  his  successor  in  office,  the 
sum  of  money  for  which  the  same  was  sold,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum  from  the  date  of  sale;  that 
thereupon  the  sale  and  certificate  should  become  void;  that 
the  bail  of  such  officer  should  be  responsible  for  the  full  pay- 
ment to  the  purchaser  or  his  legal  representatives  of  all 
moneys  so  received  by  such  officer;  and  that  the  officer  should 
execute  to  the  person  so  redeeming  a  certificate  under  seal  of 
the  fact  of  such  redemption,  which  should  operate  as  a  dis- 
charge of  the  mortgage  and  of  all  right,  title  and  interest  ac- 
quired by  the  purchaser  at  the  sale,  and  should  vest  the  title 
of  the  lands  redeemed  in  the  person  lawfully  entitled  to  the 
same. 

Sea  3  of  the  act  provided,  that  if,  after  the  expiration  of  a 
year  from  the  sale,  it  should  appear  that  no  person  authorized 
so  to  do  had  redeemed  the  premises  or  any  portion  thereof  as 
aforesaid,  it  should  be  the  duty  of  the  officer  making  the 
sale,  or  his  sncc^sor  in  office,  to  execute  to  the  purchaser 
deeds  of  the  lands  sold,  etc. 

Sec  4  of  the  act  provided,  that  any  person  holding  **  a  sub- 
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sequent  mortgage  or  other  incumbrance  on  the  premises  sold, 
or  any  separate  parcel  or  lot  thereof,"  should  be  "  entitled  to 
the  same  privileges  of  the  redemption  of  the  mortgaged 
premises  that  the  mortgagor  or  his  legal  representatives  might 
have  had,  or  of  satisfying  the  prior  mortgage;"  and  that  he 
should,  "  by  such  satisfaction,  acquire  all  the  benefits  to  which 
such  prior  mortgagee  was  or  might  have  been  entitled." 

Sec.  1,  ch.  92  of  1872,  amended  this  section  by  adding  that 
any  person  who  might  have  a  lien  on  the  premises  sold,  or 
any  separate  lot  or  parcel  thereof,  at  any  time  before  the  ex- 
piration of  a  year  after  the  sale,  subsequent  to  the  lien  of  the 
mortgage  foreclosed,  might  acquire  the  interest,  of  the  orig- 
inal purchaser  at  such  sale,  by  paying  within  said  year  the 
sum  of  money  paid  by  such  purchaser  for  the  said  premises, 
or  for  such  separate  lot  or  parcel  thereof  as  might  be  covered 
by  his  lien,  if  separately  sold,  with  interest  at  ten  per  cent, 
per  annum  from  the  time  of  sale;  that  such  interest  might  be 
acquired  and  such  payment  made  in  the  manner  and  with  the 
effect  provided  for  acquiring  rights  of  purchasers  under 
excution  sales,  in  ch.  134,  E.  S.  1858,  and  the  acts  amenda- 
tory thereto;  and  that  the  interests  so  acquired  might  be 
again  acquired  by  other  holders  of  like  liens,  in  like  manner 
and  with  like  effect  as  provided  for  in  said  ch.  134,  R.  S. 
1858:  *  provided^  that  in  case  of  liens  other  than  those  created 

*  Without  attempting  to  give  at  length  the  provisions  here  referred  to,  it 
may  be  sufficient  to  state  that  they  authorized  redemption  from  an  execution 
sale  of  land,  or  of  any  distinct  parcel  thereof  separately  sold,  to  be  made 
by  the  execution  debtor,  his  devisee  or  heirs-at-law,  or  any  grantee  who 
should  have  acquured  an  absolute  title  by  deed,  sale  under  mortgage  or 
execution,  or  by  any  other  means,  to  the  premises  sold  or  to  any  such  dis- 
tinct parcel  separately  sold;  and  upon  payment  of  the  sum  required,  by  a 
person  entitled  to  redeem,  the  sale  and  certificate,  as  to  the  premises  redeemed, 
became  void.  It  was  then  further  provided  that,  in  case  the  persons  entitled 
to  redeem  as  aforesaid  should  omit  to  redeem  within  two  years,  then  the 
interest  of  the  purchaser  might  be  acquired  v^rithin  three  months  after  the  ex- 
piration of  such  two  years,  by  the  persons  and  on  the  terms  afterwards 
prescribed.    It  was  then  provided  that  any  person  having  a  judgment  lien  on 
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bj  judgments  for  moneys  only,  a  certified  copy  of  the  judg- 
ment or  instrument  showing  such  lien  should  be  presented  to 
and  left  with  the  officer  or  purchaser,  together  with  a  copy  of 
all  the  assignments  thereof,  verified  by  affidavit,  and  an  affidavit 
of  the  holder  of  such  lien,  his  attorney  or  agent,  stating  as 
near  as  might  be  the  true  sum  secured  by  and  owing  thereon, 
at  the  time  of  claiming  such  right  to  purchase.  There  was 
also  a  provision  in  said  sec.  1  of  the  act  of  1872,  that  nothing 
therein  contained  should  impair  the  right  to  redeem  said 
premises  under  sees.  2  and  4  of  the  aforesaid  act  of  1859. 
There  was  a  further  provision,  that  the  person  who,  having  ac- 
quired the  purchaser's  interest,  should  be  the  holder  thereof 
at  the  expiration  of  said  year,  should  be  entitled  to  a  convey- 
ance of  the  premises,  or  of  the  portion  thereof  held  by  him, 
which  should  be  executed  by  the  officer,  and  should  have  the 
eflFect  prescribed  in  section  3  above  recited. 

This  was  an  action  to  have  a  sheriffs  deed  of  certain  lots 
in  the  city  of  Fond  du  Lac,  executed  by  the  sheriff  of  Fond 
dn  Lac  county,  December  15,  1876,  to  the  defendant  Hoel  H. 
Cam)p,  as  trustee  for  John  Forshee,  George  T.  Bryant  and 
others,  declared  null  and  void,  and  cancelled  of  record,  or  to 
have  said  grantee  decreed  to  quit-claim  and  release  to  the 
plaintiff  the  lands  included  in  said  deed. 

The  findings  of  fact  by  the  circuit  court  were  substantially 
as  follows: 

the  premises,  or  any  parcel  thereof  separately  sold  on  the  foreclosure,  might 
acquire  the  rights  of  such  purchaser  therein,  by  paying  the  amount  paid  there- 
for by  soch  purchaser,  with  interest,  etc. ;  and  that  then  a  second  like  cred- 
itor might  become  a  purchaser  from  such  first  creditor,  by  (1)  reimbursing  to 
soch  first  creditor  the  sum  so  paid  to  the  original  purchaser;  and  (2)  paying 
Bach  first  creditor  the  amount  of  his  judgment,  provided  such  judgment,  when 
the  first  creditor  became  the  purchaser,  was  a  lien  pr^or  to  the  judgment  of 
such  second  creditor.  like  provision  was  made  for  a  third  creditor  becoming 
a  purchaser  from  the  second,  and  so  on  indefinitely;  and  the  statute  provided 
what  evidence  the  purchasing  creditor  should  present  to  and  leave  with  the 
original  purchaser,  or  prior  purchasing  creditor,  or  the  officer  who  made  the 
sale.    R.  S.  1858,  ch.  \U,  sees.  55-69. 
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1.  The  plaintiff  is,  and  has  been  since  November  4,  1874,  a 
corporation  engaged  in  carrying  on,  at  the  city  of  Fond  du 
Lac,-the  business  of  lumbering,  logging,  manufacturing  logs, 
lumber,  shingles,  sash,  doors  and  blinds,  and  selling  the  same; 
and,  for  the  purposes  of  such  business,  has  owned  and  used, 
from  the  date  aforesaid,  and  now  owns  infeCy  five  lots  numbered 
from  six  (6)  to  eleven  (11),  and  lots  47,  55  and  56,  in  block  12 
of  the  original  plat  of  said  city.  [This  is  the  property  here  in 
dispute.] 

2.  On  the  4th  of  October,  1871,  before  plaintiffs  iacquired 
title  to  said  lands,  Uriah  D.  Mihills  and  Guindon  N.  Mihills, 
being  then  the  owners  in  fee,  executed  to  one  Merrick  and  one 
Stickney  a  mortgage  of  said  premises,  with  other  lands  belong- 
ing to  Uriah  D.  Mihills  and  situate  in  Sheboygan  county.  On 
the  5th  of  August,  1873,  these  Sheboygan  county  lands  wei^e 
sold  for  ^J.ooOj  arid  convey.ed  hj  Uriah  D.  Mihills  to  one 
Marshy  who  assumed  to  pay,  as  part  of  the  purchase  price,  the 
above  mentioned  mortgage  to  Merrick  and  Stickney;  and  the 
premises  so  conveyed  to  Marsh  were  reasonably  worth  the 
amount  of  the  mortgage  so  assumed. 

3.  After  said  sale  and  conveyance  to  Marsh,  plaintiff,  with 
knowledge  thereof  and  relying  upon  Marsha's  agreement  to 
pay  the  Merrick  and  Stickney  mortgage,  purchased  for  full 
value,  from  Uriah  D.  and  Guindon  N.  Mihills,  the  Fond  du 
Lac  property  first  above  described. 

4.  On  the  2d  of  December,  1873,  Uriah  D.  and  Guindon  N. 
Miliills,  with  their  wives,  executed  to  the  defendant  Iloel  H. 
Campy  as  trustee,  etc.,  a  mortgage  dated  December  22,  1873, 
to  secure  the  following  notes,  all  dated  December  1, 1873,  and 
due  January  1,  1875,  with  annual  interest  at  ten  per  cent., 
made  by  said  mortgagors,  by  the  description  of  U.  D.  Mihills 
&  Co.,  for  value,  to  wit:  One  to  John  Forshee  for  $1,000; 
one  to  George  T.  Bryant  for  §4,000;  one  to  Booth,  Ilunneman 
&  Co.,  for  §1,000;  one  to  Irving  M.  Bean,  for  §1,500;  one  to 
J.  F.  Brewster,  for  §1,000;  one  to  S.  M.  Curtis,  for  $1,200; 
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one  to  F.  S.  Blodgett,  for  $1,000;  and  one  to  A.  Stevely,  for 
$3,000.  The  mortgage  was  made  to  Vamp  as  trustee,  for  the 
payees  of  said  notes,  ratably;  and  it  included  lots  7,  8,  9,  10, 
46, 47,  55  and  56,  in  block  12,  of  the  original  plat  of  Fond  du 
Lac  above  mentioned,  and  also  certain  lands  situate  in  Mara- 
thon county.  This  mortgage  was  duly  recorded  in  Fond  du 
Lac  county,  December  31,  1873. 

5.  Ko  part  of  the  mortgage  to  Merrick  and  Stickney  having 
been  paid,  said  mortgage  was  foreclosed  (by  one  Partridge,  the 
assignee  thereof)  in  an  action  commenced  July  14,  1875,  in 
which  the  present  plaintiff  and  the  defendant  Camp^  as  trustee, 
etc.,  were  joined  with  others  as  defendants;  and  on  the  11th  of 
December,  1875,  the  whole  of  the  mortgaged  premises  were 
doly  sold  by  the  sheriff  to  one  Elihu  Colman  for  $5,867.30, 
and  proper  certificates  of  the  sale  were  delivered  and  filed. 

6.  On  the  3d  of  February,  1876,  Elihu  Colman  sold,  trans- 
ferred and  assigned  the  certificate  of  the  above  mentioned  sale, 
by  an  instrument  entitled  to  record,  to  Colwert  K.  Pier  and 
Eobert  A.  Baker,  each  taking  an  equal  undivided  half  thereof. 
On>  the  ijth  of  March^  iSj6^  said  Pier  and  Baker ^  then  being 
the  owners  of  said  certificate,  by  an  instrument  dated  on  that 
day  and  entitled  to  record,  released  the  Fond  du  Lac  property 
described  in  the  first  finding^  from  the  lien  of  said  certificate^ 
and  granted  the  same  to  the  present  plaintiff  "  released  and 
discharged  of   all  charge,  liability  and  claims,  in  equity  or 
otherwise,  by  reason  of  the  sale  under  the  Merrick  and  Stick- 
ney mortgage,  and  of  the  judgment  upon  which  it  was  made, 
and  of  the  original  mortgage  foreclosed  and  the  debt  and 
moneys  secured  thereby."    Since  the  date  of  such  release  and 
conveyance^  the  present  plaintiff  has  retained  said  instrument 
as  a  muniment  of  title  to  the  property,  of  which  it  then  was 
and  still  is  in  the  actual  occupation. 

7.  The  assignment  from  Colman  to  Baker  and  Pier  was 
recorded  in  the  registry  of  deeds  of  Fond  du  Lac  county  on 
the  11th  of  December,  1876,  at  8i  o'clock  A.  M.;  and   the 
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release  to  this  plaintiff  from  Baker  and  Pier  was  recorded  in 
the  same  office  on  the  same  day  at  4J-  o'clock  P.  M. 

8.  On  the  3d  of  October,  1876,  the  certificate  of  sale  so 
assigned  to  Pier  and  Baker  was,  by  an  instrument  in  writing 
indorsed  thereon,  assigned  to  one  Henry  M.  Hamilton,  who 
resided  at  Manhato^  Minnesota^  and  was  engaged  in  the 
business  of  banking  at  that  place/  but  this  assignment  in 
terms  "excepted  from  the  lien  of  the  certificate  and  the  judg- 
ment under  which  it  issued,  the  lands  therein  described  which 
are  situate  in  the  city  of  Fond  du  Lac,  Wis.,  and  which  have 
been  formerly  released  therefrom,"  which  exception  included 
the  lands  here  in  controversy. 

9.  The  defendant  Camp^  as  trustee,  etc.,  on  the  11th  of 
December,  1876,  at  the  office  of  his  co-defendant  Hilly  sheriff 
of  Fond  du  Lac  county,  in  the  city  of  Fond  du  Lac,  presented 
to  and  left  with  said  sheriff  a  certified  copy  of  the  mortgage 
executed  to  him  by  Uriah  D.  and  Guindon  N.  Mrhills  (de- 
scribed in  the  fourth  finding),  with  an  affidavit  alleging  that 
said  Campy  as  trusteoi,  etc.,  had  and  claimed  ^n  interest  in  and 
lien  on  so  much  of  the  mortgaged  premises  sold  to  Elihu 
Col  man  as  are  described  in  the  first  finding,  and  that  he  had 
and  claimed  such  interest  and  lien  under  the  mortgage  de- 
scribed in  the  fourth  finding,  and  alleging  also  that  there  was 
due  on  said  mortgage  to  hirfa  as  trustee  $13,902.84,  and  that 
by  reason  thereof  he  had  a  right  to  redeem  said  premises  from 
the  sale  made  to  Colman;  and  at  the  same  time  he  paid  said 
fihefiff  $6,454.03,  the  amount  for  which  said  premises  were 
purchased  by  Colman,  with  interest  thereon  at  ten  per  cent, 
per  annum  from  the  date  of  the  sale;  and  at  the  same  time 
said  sheriff  executed  under  his  hand  and  seal  and  delivered  to 
said  Camp,  as  trustee,  etc.,  a  certificate  reciting  the  facts 
stated  in  this  finding. 

10.  On  the  12th  of  December,  1876,  Henry  M.  Hamilton 
presented  to  Sheriff  J?iW  the  original  certificate  of  the  sale  made 
to  Elihu  Colman,  with  the  assignments  thereon  above  described, 
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and  demanded  the  money  paid  thereon  by  Campj  as  trustee, 
etc,  as  stated  in  the  preceding  finding;  and  the  sheriff  there- 
upon paid  said  money  to  said  Hamilton,  who  surrendered  the 
certificate  with  the  assignments  to  said  sheriff,  and  executed 
to  him  a  receipt  of  the  money  so  paid,  which  ^-as  attached  to 
thesnrrendered  certificate. 

11.  On  the  loth  of  December,  1876,  the  sheriff  executed  to 
Camp^  as  trustee,  etc.,  a  sheriff's  deed  running  to  the  latter, 
of  all  the  premises  described  in  the  original  certificate  of  sale 
to  Eh'hu  Colman.  This  deed  recited  the  alleged  redemption 
of  the  premises  by  the  grantee,  and  that  by  virtue  of  such 
redemption  he  was  entitled  to  a  conveyance  of  the  premises  on 
the  foreclosure  sale;  and  it  was  duly  recorded  December  16, 
1876,  in  Fond  du  Lac  county. 

12.  Robert  A.  Baker  and  Colwert  K.  Pier,  during  all  the 
times  before  mentioned,  were  officers  of  the  plaintiff  company. 
Baker  being  its  president,  and  Pier  its  treasurer;  "  htit  as  such 
officers  they^  nor  either  of  them^  had  any  conversation  or 
dealings  vnth  the  defendant^  as  trustee^  or  with  any  of  the 
cestui-qne-trusts,  or  with  any  person  or  agent  for  or  in  their 
hhalf  in  relation  to  the  Merrick  and  Stickney  mortgage  fore- 
closurey  or  to  the  sale  made  thereunder,  or  to  the  certificate  of 
9ak  issued  thereon  ;  nor  did  they  or  either  of  them  have  any 
9uch  conversation  or  dealing  while  they  were  in  discharge  of 
any  husiness  in  connection  with  their  official  character,  or 
y^h  the  official  character  of  either  of  them,  as  officers  of  the 
plaijitif;  nor  were  they  or  either  of  them,  as  such  officer  or 
representative  of  the  plaintiff ,  applied  to  or  on  hehalf  of  the 
defendant  or  his  cestui-que- trusts  in  any  matter  having  refer- 
ence  thereto  J^ 

13.  The  release  from  Baker  and  Pier  to  the  plaintiff  was  in 
fact  executed  and  delivered  to  plaintiff  at  its  date,  and  was 
thereafter  held  and  possessed  by  plaintiff  in  good  faith  as  a 
innniment  of  title  to  its  said  property. 

14.  The  assignment  to  Hamilton  was  in  fact  made  and  de- 


Digitized  by  LjOOQ IC 


138  SUPPvEME  COURT  OF  WISCONSIN, 

The  Mihills  Manufacturing  CJo.  vs.  Camp,  Trustee,  etc.,  and  another. 

livered  at  its  date,  for  his  own  use  and  benefit,  and  was 
continuously  thereafter  possessed  by  him  until  he  surrendered 
it  to  the  sheriff  as  aforesaid. 

15.  No  conspiracy  or  fraudulent  and  collusive  combination 
was  entered  into  between  the  plaintiff  and  Pier,  Baker  and 
Hamilton  or  either  of  them,  or  by  Baker  and  Pier  or  either 
of  them,  as  agents  and  officers  of  the  plaintiff,  with  H.  M. 
Hamilton  or  with  any  other  person,  for  the  purpose  of  injur- 
ing the  defendant  Camp^  as  trustee, *etc.,  or  his  cestui-que- 
trusts^  or  either  or  any  of  them. 

16.  The  premises  covered  by  the  certificate  of  sale  to  Col- 
man,  and  remaining  subject  to  the  lien  thereof  at  the  date  of 
the  redemption  by  Camp,  as  trustee,  etc.,  and  of  the  sheriff's 
deed  to  him,  are  worth  the  sum  paid  by  him  for  such  redemp- 
tion. 

Upon  these  findings  the  circuit  court  held  as  conclusions  of 
law: 

1.  That  the  release  and  discharge  executed  by  Baker  and 
Pier  to  the  plaintiff  (as  described*  in  the  sixth  finding),  vested 
in  plaintiff  the  title  to  the  Fond  du  Lac  property  described  in 
the  first  finding,  discharged  of  all  lien  and  claim  by  reason  of 
the  mortgage  to  Merrick  and  Stickney  (described  in  the  second 
finding),  and  of  the  judgment  thereon  and  the  sale  made  in 
pursuance  thereof. 

2.  That  Camp,  as  trustee,  etc.,  paid  the  money  to  Sheriff 
Hill  as  a  mere  volunteer,  and  without  any  interest  in  the 
premises  upon  which  the  certificate  of  sale  was  a  lien  at  the 
time  of  such  payment;  and  that  he  "  had  constructive  notice  of 
plaintiff's  right  before  payment,  and  actual  notice  before  the 
payment  of  money  upon  the  certificate,  and  before  the  execu- 
tion of  the  deed  to  him." 

3.  That  Camp  never  had  any  right  of  redemption  at  any 
time  in  lots  6  and  11  mentioned  in  the  first  finding. 

4.  That  the  sheriff's  deed  to  Camp  as  trustee,  etc.  (de- 
scribed in  the  11th  finding),  passed  no  title  to  any  of  the  lots 
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described  in  the  first  finding;  that  the  record  thereof  is  a  cloud 
upon  plaintiff's  title;  and  that  plaintiff  is  entitled  to  have  the 
same  cancelled  by  judgment  of  the  court,  etc. 

The  defendant  Camp  excepted  to  the  whole  of  the  last  four 
findings  offact^  severally,  and  also  excepted  to  those  parts  of  the 
other  findings  which  are  indicated  above  hj  italics.  lie  also 
excepted  to  the  failure  of  the  court  to  find  the  following 
facts: 

1.  That  the  instrument  of  release  executed  by  Pier  and 
Baker  (described  in  the  6th  finding  above),  was  not  made  and 
delivered  until  after  a  certain  redemption,  or  informal  and 
attempted  redemption,  of  the  Fond  du  Lac  property  included 
in  the  Merrick  and  Stickney  mortgage,  from  the  certificate  of 
sale  thereon,  which  was  made  by  George  T.  Bryant  in  behalf 
of  said  defendant  as  trustee,  by  paying  to  defendant  Hill 
about  $6,445  on  December  6,  1877,  nor  until  after  knowledge 
of  such  transaction  and  attempted  redemption  had  come  to 
plaintiff's  general  officers. 

2.  That  the  assignment  from  Pier  and  Baker  to  Hamilton 
was  never  recorded  in  the  register's  office  of  Fond  du  Lac 
county,  and  was  not  in  fact  known  to  said  defendant  at  the 
time  of  the  transaction  stated  in  the  9th  finding,  nor  until 
after  the  delivery  and  recording  of  the  sheriff 's  deed  there 
mentioned. 

3.  That  Pier  and  Baker,  as  officers  of  the  plaintiff  and  in 
its  behalf,  in  March,  1876,  at  the  city  of  Milwaukee,  made  an 
agreement  with  George  T.  Bryant,  acting  for  himself  and  the 
other  cestui-que-tnists  and  said  defendant,  in  consideration  of 
the  forbearance  of  payment  of  the  amount  due  on  the  notes 
to  them  and  the  mortgage  to  said  defendant,  to  pay  interest 
thereon  semi-annually,  and  $1,000  per  month  on  account  of 
the  principal;  that,  as  such  officers  and  in  plaintiff's  behalf, 
in  the  months  of  August  and  December,  1876,  and  before  the 
redemption  by  this  defendant  and  the  making  and  recording 
of  the  release  mentioned  in  the  6th  finding,  they  had  certain 
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conversations  with  said  George  T.  Bryant  acting  as  above 
stated,  in  reference,  among  other  things,  to  the  Merrick  and 
Stickney  foreclosure  and  sale,  and  to  the  mortgage  executed 
to  said  defendant  Camjp^  as  trustee,  etc.,  and  to  the  payment 
by  plaintiff  of  interest  and  principal  on  said  last  named  mort- 
gage, and  to  the  redemption  by  said  defendant  of  the  lands 
here  in  controversy  from  the  Merrick  and  Stickney  mortgage, 
sale  and  certificate;  that  in  said  conversations  Pier  and  Baker 
did  not  communicate  to  said  Bryant,  or  to  said  defendant 
through  him,  the  alleged  fact  that  the  lands  in  controversy 
had  been  released  in  March  previous  from  the  lien  of  such 
certificate;  that  in  such  convereations  Bryant  was  informed 
by^  Pier  and  Baker  that  they  owned  said  certificate,  and  ap- 
plied to  them  unsuccessfully  for  the  purchase  thereof  from 
them;  that  Pier  and  Baker  then  and  there  concealed  from 
said  Bryant  and  this  defendant  and  others  interested  the  facts 
above  stated,  and  never  at  any  time  afterwards  informed  this 
defendant,  or  any  one  interested,  of  the  existence  of  such  al- 
leged release  and  its  delivery;  that  said  defendant  and  his 
cestui-qtte'trusts  relied  upon  the  statements  of  said  ofiicers, 
and  were  thereby  led  to  suppose  that  said  certificate  remained 
a  lien  upon  all  the  lands  therein  described,  and  in  that  belief 
prepared  to  make  and  did  make  the  redemption  found  by  the 
court  as  above  stated,  in  good  faith  and  in  ignorance  of  the 
existence  of  said  release,  and  supposing  that  such  redemption 
was  necessary  to  protect  the  mortgage  to  said  defendant  from 
a  paramount  absolute  title  through  a  sheriff's  deed  on  said 
certificate;  that  said  defendant,  his  cestui-que-trtista  and  agents, 
had  no  notice  of  said  release  until  after  the  completion  of  said 
redemption,  and  no  actual  knowledge  thereof  until  after  pay- 
ment of  the  redemption  money  to  Hamilton,  and  delivery  of 
the  sheriff's  deed  to  said  defendant;  and  that  by  such  conceal- 
ment and  failure  to  give  correct  information,  said  Pier  and 
Baker,  as  plaintiff's  officers,  and  plaintiff'  through  them,  mis- 
led the  defendant  and  his  cestui-que -trusts  to  their  great  in- 
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jury  in  the  payment  of  said  redemption  money  and  the 
attendant  expenses. 

The  defendant  Camp  also  excepted  to  all  the  conclusions  of 
law,  and  appealed  from  a  judgment  rendered  for  the  plaintiff 
in  accordance  with  those  conclusions. 

For  the  appellant  there  was  a  brief  by  De  Witt  Davis  and 
Charles  E.  Shepard^  and  oral  argument  by  Mr.  Davis} 
They  contended,  1.  That  the  sheriff 's  deed  to  Camp  was  effec- 
tual to  convey  to  him  a  perfect  legal  title  to  the  ten  lots  in 
Fond  du  Lac,  notwithstanding  the  execution  of  the  (juit-claim 
deed  or  release  by  Baker  and  Pier  to  the  plaintiff.  (1)  Under 
the  statutes,  a  redeeming  creditor  acquires  a  right  to  a  sheriff's 
deed,  which  vests  in  him  the  title  of  both  mortgagor  and 
■  mortgagee,  subject  only  to  the  contingency  that  the  mortgagor 
or  his  assigns  or  some  subsequent  creditor  does  not  redeem 
within  the  year.  Ch.  92  of  1872;  Tay.  Stats.,  1701-2,  §§  3,  5. 
(2)  The  right  of  redemption  by  mere  act  of  the  parties  is 
given  by  the  statute,  and  can  be  exercised  only  as  there  pre- 
scribed. Dickinson  v.  Hayes^  1  N.  W.  Reporter,  N.  S.,  834; 
Uoydv.  Karnes^  45  111.,  62;  Moone  v.  Uopkins^  9  Cent.  L.  J., 
438;  Collins  v.  Biggs,  14  Wall.,  491.  (3)  The  deed  of  quit- 
claim  or  release  from  Pier  and  Baker  to  plaintiff  was  not 
equivalent  to  a  redemption  by  plaintiff.  It  was  an  instru- 
ment unknown  to  the  statute,  and  could  not  defeat  Campus 
inchoate  right  to  a  deed.  (4)  Even  if  the  assignment  of  the 
certificate  of  sale  to  a  party  entitled  to  redeem,  or  the  execu- 
tion to  him  of  a  deed  by  the  owner  of  the  certificate,  were 
equivalent  to  a  redemption,  still  there  was  no  provision  in  the 
statutes  at  that  time  authorizing  the  redemption  of  one  of  sev- 
eral  parcels  of  lauds  sold  together  at  foreclosure  sale,  but  only 
of  parcels  separately  sold.  (5)  The  deed  of  release  vested  in 
thfi  plaintiff  no  greater  interest,  certainly,  than  plaintiff  would 

^  Althoogh  the  question  of  an  equitable  estoppel  is  the  only  one  considered 
^  the  court  in  this  case,  it  has  been  thought  desirable  to  preserve  an  outline 
ol  theaignment  on  the  other  questions  discussed  by  counsel. —  Rep. 
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liave  acquired  by  an  assignment  to  it  of  the  whole  certificate. 
But  the  taking  of  such  an  assignment  would  not  have  been 
an  equivalent  to  a  redemption.  Lloyd  v.  Karnes  and  Moone 
V.  Iloj>hins,  supra;  McRdherts  v.  Coiiover^  71  111.,  524.  Coun- 
sel distinguished  Miller  v.  Lewis^  4  N.  T.,  554,  as  entirely 
dissimilar  in  its  facts.  (6)  Campus  right  to  a  deed  was  fixed 
by  his  redemption  at  noon  of  December  11th.  He  was  then 
in  the  position  of  a  purchaser  without  notice,  not  bound  to 
take  notice  of  subsequent  records,  nor  liable  to  have  his  right 
to  a  deed  divested  thereby.  Rorer  on  Judicial  Sales,  §§  1033, 
1036;  Oviatt  v.  JSrown,  14  Ohio,  285;  Fallass  v.  Pierce^  30 
Wis.,  443.  Even  had  the  release,  or  the  qualified  assignment 
of  the  certificate  by  Baker  and  Pier  to  Hamilton,  been  recorded 
prior  to  the  redemption,  it  would  not  have  aflfected  appellant's 
right  to  redeem.  Registration  does  not  operate  as  constructive 
notice  unless  the  instrument  is  one  which  the  law  requires  to 
be  recorded.  2  Hilliard  on  R.  P.,  430,  note  b;  McN'eU  v. 
Magee^  5  Mason,  265  and  note  15;  Gillig  v,  MaasSj2S  N.  Y., 
191.  Neither  the  certificate  of  sale  with  its  assignments  nor 
an  instrument  in  the  nature  of  a  redemption  receipt  is  a  "con- 
veyance "  within  the  meaning  of  the  recording  act  2.  That 
the  concealment  of  material  facts,  and  the  statements  made  by 
the  plaintiflfs  officers  to  Bryant,  equitably  estop  the  plaintiflF 
from  setting  up  the  deed  of  release  to  defeat  Campus  title. 
Bigelow  on  Estopp.,ch.  18,  pp.  431,  669;  2  Southern  Law  Rev., 
N.  S.,  644-660;  VAmourevx  v.Vandenhurghy  7  Paige,  316; 
Wendell  v.  Van  Rensselaer^  1  Johns.  Ch.,  344,  354;  Niven  v. 
Belknap^  2  Johns.,  573;  Erie  Co,  Sav,  Bank  v,  Roop^  48  N".  Y., 
292;  Tilton  v.  Nelson,  27  Barb.,  595;  Hall  v.  Fisher,  9  id., 
17;  Mattoon  v.  Young,  2  Hun,  559;  ShapUy  v.  Rangeley, 
1  Woodb.  &  Min.,  213;  BeardsUy  v.  Foot,  14  Ohio  St.,  414, 
416.  The  doctrine  of  equitable  estoppel  applies  to  corportl- 
tions  in  the  same  manner  as  to  individuals.  If,  E,  Car- 
Spring  Co,  V.  U.  Ind.  Ruhher  Co.,  4  Blatchf.,  1;  Zahriski^ 
V,  Railroad  Co.,  23  How.,  U.  S.,  400;  Rale  v.  TJ.  M.  F.  Ins. 
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Co.,  32  N.  H.,  299,  and  cases  there  cited;  A  &  A.  on  Corp., 
233,  240.     As  the   company  necessarily  acted   through  the 
very  persons,  as  officers,  who  released  to  it  as  individuals,  and 
who  then  concealed  that  fact,  and  as  their  knowledge  is  its 
knowledge,  it  cannot  claim  that  it  is  relying  on  their  deed  in 
ignorance  of   their  concealment  and  misrepresentation,  and 
without  responsibility  for  it.    That  would  be  a  practical  fraud. 
Kerr  on  F.  &  M.,  195,  259,  262.    Acts  or  declarations  in  pais 
of  an  agent,  within  the  scope  of  his  presumable  authority, 
which  would  estop  the  agent  were  he  the  principal,  will  in 
like  manner  estop  the  principal.    Am.  Ins.  Co.  v.  GallcUin, 
48  Wis.,  36.     3.  That  if  the  deed  of  release  could  have  been 
effectual  as  a  redemption  of  the  Fond  du  Lac  property,  plaintiff 
was  guilty  of  fraud  in  not  placing  it  upon  the  record,  or  noti- 
fying Camp  of  its  existence.    Both  plaintiff  and  Camp  were 
parties  to  the  foreclosure  suit;  and  plaintiff  knew  that  Camp 
would  have  to  redeem  in  order  to  protect  his  mortgage,  nnless 
that  became  nnnecessary  through  the  acts  of  other  parties. 
It  also  knew  in  March,  1876,  that  it  would  be  unnecessary  for 
Camp  to  redeem  if  the  deed  of  release  had  the  legal  effect  now 
claimed  for  it.     It  had  notice  in  August,  and  again  in  Sep- 
tember, of  his  intention  to  redeem.     Common  honesty  and 
fair  dealing  would  then  have  required  it  to  give  notice  of  the 
release.    Even  gross  negligence  may  under  certain  circum- 
Btances  amount  to  constructive  fraud.     Henshaio  v.  Btsselly 
18  Wall.,  2T1;  Taylor  v.  Ely,  25  Conn.,  250.     And  all  the 
facts  of  the  case  go  strongly  to  prove  a  fraudulent  intent 

S.  U.  Pinney,  for  the  respondent,  argued,  1.  That  the  re- 
lease from  Pier  and  Baker  to  plaintiff  was  an  absolute  bar  to 
the  right  of  any  incumbrancer  to  redeem  the  premises.  While 
the  mortgagor,  his  representatives  or  assigns,  may  redeem,  by 
viftue  of  the  statute,  without  the  consent  of  the  owner  of  the 
certificate  of  sale,  yet  such  owner  may,  by  agreement  with  the 
mortgagor,  his  representatives  or  assigns,  provide  for  extin- 
guishing all  rights  created  by  the  certificate,  as  to  either  a 
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part  or  the  whole  of  the  premises,  upoa  such  terms  as  he  may 
choose.  This  right  grows  out  of  his  ownership,  and  the  stat- 
ute does  not  attempt  to  restrict  it.  And  before  the  sheriff's 
deed  here  in  question  was  executed,  the  parties  who  cl  aim  to 
have  made  redemption  had  notice  by  registry  of  the  release 
and  .assignment,  and  also  by  plaintiff's  occupation  of  the 
premises;  and  they  had  also  actual  notice.  Oh.  195  of  1859, 
providing  for  the  redemption  of  premises  sold  on  foreclosure, 
is  substantially  the  same  as  the  New  York  acts  of  1837  and 
1838  as  construed  by  the  courts  of  that  state  (Augur  v.  Win- 
slow,  Clarke's  Ch.,  258;  In  re  Willardy  6  Wend.,  95);  and  a 
creditor  or  incumbrancer  could  not  redeem  from  the  owner  of 
the  equity  of  redemption  who  had  himself  redeemed.  ITel- 
logg  V.  Conner,  10  Paige,  311.  The  statute  has  respect  only 
to  what  may  be  done  without  the  consent  of  the  purchaser; 
and  what  might  bo  done  in  respect  to  the  estate  and  its  re- 
demption by  agreement  between  the  owner  of  the  equity  and 
the  purchaser,  is  left  to  the  law  as  it  previously  existed.  Un- 
like the  right  to  redeem  from  execution  sales,  the  right  of  the 
owner  of  the  equity  and  of  the  incumbrancer  to  redeem  coexist; 
but  such  rights  are  not  inconsistent  Livingston  v.  Arnoux, 
56  N.  Y.,  507.  Under  the  act  of  1859  and  the  amending  act 
of  1872,  the  owner  of  the  equity  would  have  a  right  (until 
the  last  moment  of  the  twelve  months)  to  redeem  from  an 
incumbrancer  who  had  previously  redeemed  from  the  pur- 
chaser;  but  a  creditor  or  incumbrancer  could  not  redeem  from 
the  owner  of  the  equity  who  had  redeemed  from  the  purchaser. 
Kellogg  v,  Conner,  supra.  Redemption  by  the  owner  of  the 
equity  frees  the  estate  from  the  lien  of  the  certificate,  and  sub- 
sequent incumbrancers  are  thereby  protected.  Ex  parte  Peru 
Iron  Co.,  7  Cow.,  540;  Phyfe  v.  RiZey,  15  Wend.,  252.  The 
act  of  1872  allowed  subsequent  incumbrancers  to  redeem  from 
each  other,  but  not  from  the  owner  of  the  equity  of  redemp- 
tion. The  act  of  1859  provides  for  redemption  of  two  kinds : 
(1)  a  redemption  by  the  owner  of  the  fee,  which  extinguishes 
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the  certificate  and  cancels  the  sale;  and  (2)  a  redemption  by  a 
mortgagee,  by  which  the  sale  may  be  carried  into  eflfect,  and 
be  followed  by  a  deed.    The  right  of  the  owner  of  the  fee  to 
extinguish  the  certificate  and  cancel  the  sale  continues  until 
the  right  to  redeem  expires  as  to  all  parties.     Thus  by  the 
statute  the  owner  of  the  fee  may,  without  the  consent  of  the 
owner  of  the  certificate,  defeat  any  attempt  of  an  incum- 
brancer to  acquire  and  hold  the  interest  of  the  owner  of  the 
certificate;  while  he  may,  independently  of  the  statute,  accom- 
plish the  same  result  with  the  consent  of  such  certificate- 
owner.    And  there  is  nothing  in  this  opposed  to  the  policy  of 
the  law,  which,  on  the  contrary,  favors  redemption  from  judi- 
cial sales.    In  support  of  the  view  that  the  interest  of  the 
certificate-owner  might  be  extinguished  with  his  consent  so  as 
to  defeat  a  redemption,  counsel  cited  Miller  v,  Lewis^  4  N.  Y., 
554,  558,  560;  Ex  paHe  Peru  Iron  Co.,  8  Cow.,  540,  554, 
585;  Bank  of  Vergennes  v.   Warren,  7  Hill,  93.     He  also 
suggested  that  probably  the  result  of  the  release  of  the  Fond 
du  Lac  property  was,  that  the  sale  of  the  entire  mortgaged 
premises  was  vacated,  and  the  owners  of  the  certificate,  hav- 
ing abandoned  their  rights  under  the  statute,  were  entitled 
simply  to  a  Hen  on  the  Sheboygan  property.   See  Ott  v.  Rape, 
24  Wis.,  336.     2.  That  an  incumbrancer  redeeming  is  not  a 
purchaser,  within  the  meaning  of  the  law,  but  acquires  only 
the  interest  which  the  certificate-owner  had,  which  is  merely 
tdi  equitable  interest,  the  legal  estate  not  passing  until  the 
execution  of  a  sheriff's  deed.  Redemption  by  an  incumbrancer 
is  not  a  satisfaction  of  his  incumbrance;  he  may  still  enforce 
payment  of  his  debt.    Ex  parte  Peru  Iron  Co.,  7  Cow.,  540; 
Emmet^s  AdnCrs  v.  Bradstreet,  20  Wend.,  50;   Van  Rome 
V.  McLaren,  8  Paige,  285.    The  equitable  interest  acquired 
by  the  incumbrancer,  by  redeeming,  is  not  within  the  protec- 
tion of  the  recording  act.     And  as  between  different  equities, 
the  elder  must  prevail.     Curts  v.  Cisiui,  7  Biss.,  260,  265-6, 
and  cases  there  cited;  Peahody  v.  Fenton,  3  Barb.  Oh.,  464; 
Vol.  XLIX.  — 10 
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Boone  v.  Chiles^  10  Peters,  177,  242;  Hunter  v.  Simrally  5 
Litt,  62;  RaUtead  v.  Bank  of  Ky.,  4  J.  J.  Marsh.,  555; 
Blighfs  Heirs  v.  Banks,  6  Mon.,  192.  The  same  rule  which 
limits  the  interest  acquired  by  a  purchaser  at  execution  sale 
to  that  which  tlie  judgment  debtor  actually  owned  (Jackson 
V,  Town,  4  Cow.,  606),  applies  to  an  incumbrancer  seeking  to 
acquire  the  interest  of  the  purchaser  at  a  judicial  sale.  The 
sheriff's  deed  to  such  a  purchaser  or  to  such  redeeming  in- 
cumbrancer does  not  avail,  even  though  recorded  before  the 
prior  conveyance.  Jackson  v.  Town,  4  Cow.,  599,  605,  607; 
Jackson  v.  Chamherlainy  8  Wend.,  620.  Moreover  plaintiff 
was  in  possession  holding  the  release,  and  therefore  Camp 
cannot  claim  protection  under  the  recording  act.  Besides,  his 
title  by  the  sheriff's  deed  was  subject  to  be  affected  by  con- 
structive notice  through  the  registry  up  to  the  time  when  the 
sheriff's  deed  was  delivered;  and  the  assignment  to  Pier  and 
Baker,  and  their  release  to  plaintiff,  had  been  on  record  more 
than  three  days  before  that  time.  The  assignment  of  the  cer- 
tificate, and  the  release,  were  conveyances  within  the  meaning 
of  the  recording  act.  R  S.,  sees.  2242,  2238.  The  case  cited 
for  appellant  from  Minnesota  was  one  of  strict  statutory  re- 
demption without  the  purchaser's  assent.  Those  from  Illinois 
are  not  in  point,  because  in  them  the  certificate  was  not  extin- 
guished or  cancelled  in  whole  or  in  part,  but  was  assigned 
and  kept  alive.  Other  courts  take  a  more  liberal  view  even 
in  such  a  case.  Wood  v.  Morehouse,  45  N.  Y.,  369,  378; 
Men'itt  v.  HasbTOu<k,  1  Wend.,  46.  3.  That  there  was  no 
sufficient  evidence  of  facts  which  would  create  an  equitable 
estoppel  against  the  plaintiff. 

The  appellant's  counsel,  in  reply: 

1.  The  assertion  that  the  owner  of  the  equity  of  redemption, 
where  incumbrances  exist  at  the  time  of  the  judgment  and 
sale,  may  redeem  independently  of  the  statute  by  agreement 
with  the  holder  of  the  certificate  of  sale,  is  not  supported  by  a 
single  authority.     Miller  v,  Lewis,  4  N.  Y.,  554,  merely  holds 
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that  an  agreement  made  upon  sufficient  consideration,  between 
the  judgment  debtor  and  the  purchaser  of  his  land  at  execu- 
tion sale,  enlarging  the  time  within  which  the  debtor  may  re- 
deem or  extinguish  the  lien  acquired  by  the  sale,  is  valid  so 
as  to  affect  a  creditor  who  suhsequeiitly  (but  within  the  statu- 
tory period)  obtains  a  judgment,  so  that  he  cannot  redeem  or 
acquire  the  purchaser's  interest  under  the  statute.  The  Bank 
of  Vergennes  v.  Warren^  7  Hill,  93,  was  one  of  strict  statu- 
tory redemption.  In  Ex  parte  Peru  Iron  Co,^  7  Cow.,  540, 
there  appears  to  be  nothing  applicable  to  the  questions  here 
in  controversy.  In  Ott  v.  Rape^  24  Wis.,  336,  it  was  not 
claimed  that  the  owner  of  the  equity  had  redeemed,  but,  as  it 
appeared  that  no  other  party  had  any  interest  in  the  land  or 
the  certificate,  it  was  held  that  the  acceptance  of  a  part  of  the 
purchase  money  by  the  plaintiff  and  purchaser  waived  his 
right  to  enforce  a  forfeiture  of  the  equity  of  redemption  ac- 
cording to  the  terms  of  the  certificate.  All  these  cases,  too, 
arose  upon  sales  on  exeoutiorij  where  subsequent  incum- 
brancers were  not  parties  to  the  action  in  whiih  the  sale  was 
made.  Here  appellant  was  a  party  to  the  foreclosure  suit, 
and  his  rio^hts  as  an  incumbrancer  were  recofirnized  and  fixed 
therein.  He  had  a  right,  under  the  statute,  in  case  there  was 
no  redemption  within  a  year  by  some  authorized  party,  to  ac- 
quire the  interest  obtained  by  the  purchaser  at  the  sale^  and 
not  merely  such  qualified  interest  as  the  purchaser  or  some 
subsequent  holder  of  the  certificate  might  retain  after  some 
secret  agreement  with  the  owner  of  the  equity  of  redemption. 
Counsel  intimate  that  the  result  of  the  transaction  releasing 
the  Fond  du  Lac  property  probably  is,  that  the  sale  of  the  en- 
tire mortgaged  premises  was  vacated.  In  other  words,  the 
owner  of  the  equity  may  redeem  a  parcel  of  land  sold  together 
with  others,  although  the  statute  only  authorizes  a  redemp- 
tion of  parcels  separately  sold.  He  and  the  certificate-owner 
may  make  any  kind  of  agreement  regarding  the  certificate, 
open  or  secret,  and  it  is  binding  upon  all  the  other  parties  to 
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the  suit.  They  may  agree  that  payment  of  the  certificate 
may  be  extended  for  ninety-nine  years.  A  release  of  the  prem- 
ises may  even  be  secretly  executed,  and  the  parties  thereto 
may  speculate  upon  the  chances  whether  a  subsequent  in- 
cumbrancer will  redeem,  under  an  agreement  to  destroy  the 
release  and  take  a  deed  if  he  does  not,  and  to  place  it  on  record 
and  take  the  money  if  he  does.  And  it  would  even  seem  that, 
according  to  this  view,  the  owner  of  the  equity  is  not  restricted 
to  "  one  year  from  and  after  the  sale,"  in  which  to  redeem,  but, 
if  he  finds,  after  the  expiration  of  the  year,  that  a  judgment 
creditor  or  incumbrancer  has  redeemed  under  the  statute,  he 
may  procure  a  release,  or  some  agreement  from  the  certifidite 
holder  qualifying  its  legal  effect,  and  put  it  on  record  prior  to 
the  execution  and  recording  of  the  sheriflE's  deed  to  the  redeem- 
ing creditor,  who,  by  his  redemption  in  full  compliance  with 
the  statute,  acquires  no  right  as  against  such  release  or  agree- 
ment. The  present  case  furnishes  a  sufiicient  illustration  of  the 
injustice  which  such  a  doctrine  would  work.  2.  When  Camp 
redeemed,  plaintiff  was  in  possession  under  the  deed  of  the  Mi- 
hills  to  it,  executed  in  1874:;  and  such  possession  was  not 
constructive  notice  of  any  rights  in  plaintiJGE  under  the  release. 
&reat  Falls  Co.  v,  Worater^  15  N.ll.,  412;  Eawley  v.  Brown^ 
71  K  Y.,  85;  Sornberger  v.  Webster^  Clarke's  Ch.,  188;  Flagg 
V.  Mann,  2  Sumn.,  486.  And  Camp  had  neither  actual  nor 
constructive  notice  of  the  release  until  after  the  redemption. 

Orton,  J.  "Without  passing  upon  other  questions  raised, 
and  so  ably  discussed  upon  this  appeal,  we  are  compelled  to 
hold  that  the  acts  and  conduct  of  the  respondent  company,  as 
they  appear  by  the  evidence,  estop  the  company  from  setting 
up  their  release  of  the  Fond  du  Lac  property  from  the  first 
mortgage  sale. 

Pier  and  Baker  were  oflicers  of  the  company,  one  as  presi- 
dent and  the  other  holding  the  financial  oflSce  of  treasurer. 
Being  such  officers,  but  as  individuals,  as  they  claim,  they 
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boaght  and  owned  the  certificate  of  sale,  and  as  guch  released 
from  the  same  the  Fond  da  Lac  property  to  the  respondent. 
Being  such  officers,  but  as  individtuils,  they  kept  this  release 
Bccret  and  concealed  from  Camp,  the  trustee  and  subsequent 
mortgagee,  and  from  the  creditors  in  the  trust.  And  being 
sach  officers,  but  as  individuals,  as  they  claim,  they  had  sev- 
eral interviews  with  Bryant,  one  of  the  principal  creditors  in 
the  trust,  and  who  had  the  chief  management  of  the  matter 
for  Cormp,  the  trustee,  in  respect  to  the  Camp  mortgage,  its 
payment  and  its  relations  with  the  first  sale;  and  in  one  of 
8uch  interviews,  at  least,  they  claimed  to  have  bought  and 
owned  the  certificate  of  the  first  sale;  and  upon  the  offer  of 
Bryant  to  purchase  it,  they  refused  to  sell  it  to  him  for  Camp, 
the  trustee;  and  this  was  long  after  the  time  they  had  released 
the  Fond  du  Lac  property  from  it. 

We  think  it  clear,  from  the  evidence,  that  they  had  knowl- 
edge, as  iiidividuals  at  least,  that  Bryant  intended  to  redeem 
the  Fond  du  Lac  property  from  such  sale  for  Camp,  the 
trustee,  if  the  Camp  mortgage  was  not  paid,  and  had  knowl- 
edge that  he  was  about  to  redeem  the  same,  and  did  so  re- 
deem it,  on  the  last  day  of  redemption,  not  knowing  that  the 
Fond  du  Lac  property  had  been  long  before  released  to  the 
respondent,  and  allowed  Bryant  to  pay  to  the  sheriff  for 
such  redemption  the  sum  of  $6,500,  for  thfe  Fond  du  Lac 
property,  which  they  had  long  before  released  to  the  respond- 
ent company  of  which  they  were  such  officers.  Under  these 
circumstances,  perhaps,  there  was  no  legal  duty  imposed  upon 
them.  Off  individuals,  to  disclose  to  Bryant  such  an  important 
fact,  which  they  knew  he  was  ignorant  of,  and  was  about  to 
pay,  and  probably  lose,  so  large  a  sum  of  money  through  such 
ignorance,  however  dishonorable  such  a  concealment  might 
have  been. 

There  is  a  strange  and  suspicious  confusion  of  individual 
and  official  relations,  duties  and  responsibilities  all  through 
this  transaction,  and  a  separation  and  distinction  of  official  and 
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personal  idgntity  which  we  think  ought  not  to  be  recognized 
or  receive  judicial  indorsement.  Pier  and  Baker,  although,  as 
they  claim,  they  were  interested  and  acted  only  for  themselves 
in  this  matter,  were,  nevertheless,  oflScers  of  the  company,  and 
the  company  was  also  deeply  interested  in  the  same  matter, 
and  as  such  oflScers  they  had  a  duty  to  perform  for  and  on 
behalf  of  the  company,  which  they  could  not  ignore  or  neglect 
with  impunity.  The  company,  to  the  extent  of  its  interests, 
was  present  with  and  by  them  in  all  of  these  pretended  per- 
sonal interviews  with  Bryant,  and  it  was  unquestionably  their 
duty,  as  such  officers,  to  make  the  proper  disclosures  for  the 
company  of  these  facts  (which  for  their  own  gain  only  they 
may  have  concealed),  which  would  prevent  this  fruitless  in- 
vestment of  Bryant  to  redeem  property  which  they  knew  the 
company  held  and  owned  exempt  from  such  redemption.  By 
all  authorities,  and  the  commonest  principles  of  equity,  we 
are  compelled  to  hold  that  these  fraudulent  concealments  by 
these  officers  were  the  fraudulent  concealments  of  the  com- 
pany, and  that  the  company  is  now  estopped  thereby  from 
setting  up  their  release  of  the  Fond  du  Lac  property  from  the 
first  mortgage  sale  to  the  detriment  of  the  Camp  mortgage. 

The  legal  and  equitable  result  of  so  holding  might  be  to 
divest  the  company  of  all  title  to  the  Fond  du  Lac  property; 
but  as  many  persons,  as  stockholders  or  creditors  or  other- 
wise, may  be  interested  in  the  company,  property  and  busi- 
ness, who  ought  not  innocently  to  suffer  on  account  of  this 
conduct  of  the  officers  of  the  company,  we  think  such  a  dis- 
position of  the  case  should  be  made  that  none  of  the  parties 
may  suffer  injury;  and  we  shall  therefore  remand  the  cause 
with  directions  to  the  circuit  court  to  grant  the  relief  prayed 
for,  on  condition  only  that  the  respondent  company  reimburse 
the  said  Bryant  or  the  said  Camp,  as  the  case  may  be,  for  the 
amount  he  paid  for  such  redemption,  with  interest. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs, 
and  the  cause  remanded  with  directions  to  that  court  to  ascer- 
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tain  the  amount  which  George  T.  Bryant  paid  to  the  sheriff 
for  the  redemption  of  the  property  sold  on  the  first  foreclos- 
ure, and  order  and  adjudge  that  the  respondent  pay  the  same 
to  the  said  Camp^  trustee,  together  with  interest  thereon  from 
the  time  the  same  was  paid  by  the  said  Bryant,  within  ninety 
days  from  this  time;  and,  on  the  payment  of  the  same  within 
that  time,  order  and  adjudge  that  the  respondent  have  the 
relief  prayed  for  in  the  complaint;  otherwise,  and  if  said  pay- 
ment so  ordered  is  not  made  within  such  time,  the  complaint 
to  be  dismissed. 

Taylor,  J.,  took  no  part. 


Salvo  vs.  Duncan  and  another. 
March  16  —  March  30, 1880. 

(1)  PUiintiff'a  contract  to  deliver  logs  defeated  in  part  by  defendant's  fault: 
Measure  of  damages.    (2)  Evidence  in  such  a  case, 

1.  On  a  contract  by  which  plaintiff  undertook  to  get  out  and  deliver  to 

defendants  a  certain  quantity  of  logs,  while  defendants  were  to  fur- 
nish him  all  necessary  supplies  for  men  and  teams,  where  it  appears 
that,  in  consequence  of  defendants*  failure  to  perform  on  their  part, 
plaintiff  was  able  to  deliver  only  part  of  the  logs,  plaintiff  is  entitled  to 
recover  not  only  the  profits  which  he  would  have  realized  from  the  de- 
livery of  the  logs  which  he  was  prevented  from  delivering,  and  the  con- 
tract price  of  those  actually  delivered,  but  also  the  extra  expense  in 
delivering  the  latter  caused  by  defendants'  fault. 

2.  Plaintiff,  as  a  witness  in  hb  own  behalf,  was  permitted  to  state  the  actual 

cost  of  putting  in  the  logs  delivered,  and  what  it  would  have  cost  him 
had  he  been  well  supplied  by  defendant.    Held,  no  error. 

3.  Another  witness  for  plaintiff,  who  had  been  employed  by  him  in  getting 

out  the  logs,  and  had  been  engaged  in  lumbering,  *'  doing  almost  all 
kinds  of  work  "  connected  therewith,  for  many  years,  was  permitted  to 
8tate  his  opinion  as  to  whether  plaintiff,  with  the  force  he  had,  could 
have  continued,  if  well  supplied,  to  put  in  a  certain  amount  of  logs  per 
day.  Held,  that  the  evidence  was  of  the  nature  of  expert  testimony, 
and  admissible. 
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APPEAL  from  the  Circuit  Court  for  Columbia  County. 

This  action  was  commenced  in  July,  1877,  in  Taylor  county, 
and  removed  to  Columbia  county  for  trial. 

On  the  15th  of  June,  1876,  the  defendants,  Duncan  and 
Taylor^  entered-  into  a  contract  with  the  plaintiff,  by  which 
plaintiff  was  to  cut  on  certain  lands,  haul,  drive  and  deliver 
to  defendants  at  their  mill  at  Westboro  in  this  state,  2,000,- 
000  feet  of  pine  logs  before  the  15th  of  September,  1876; 
and  defendants  were  to  pay  plaintiff  $2.50  per  M.  feet  of  said 
logs  after  the  same  should  be  scaled  and  delivered  at  said  mill. 
Defendants  further  agreed  to  furnish  plaintiff  with  feed,  hay 
and  provisions,  as  fast  as  the  same  should  be  needed,  for  men 
and  teams.  The  complaint  alleges  that,  after  the  making  of 
said  contract,  plaintiff  immediately  hired  a  crew  of  men  and 
procured  teams  sufficient  to  fulfill  his  part  of  the  contract; 
that  with  such  men  and  teams  he  went  into  the  woods  and 
commenced  cutting  and  hauling  the  logs  mentioned  in  the 
contract,  and  was  ready  and  willing  to  fulfill  his  part  thereof; 
that  he  applied  to  defendants  for  a  supply  of  provisions  for 
men  and  teams  necessary  for  a  vigorous  and  successful  prose- 
cution of  the  work,  but  defendants  neglected  to  furnish  the 
same  in  sufficient  quantities  to  enable  the  men  and  teams  to 
labor  continuously  at  said  work;  that  in  consequence  the  men 
and  teams  were  idle  a  large  portion  of  the  time,  and,  when 
plaintiff  attempted  to  use  his  teams  in  said  work,  they  were 
not  able  to  perform  as  much  labor  as  they  would  have  done  if 
sufficiently  fed;  that  from  the  11th  to  the  22d  of  July,  1876, 
defendants  furnished  no  feed  whatever  for  said  teams,  although 
requested  so  to  do  by  plaintiff,  and  in  consequence  the  teams 
were  idle  the  whole  of  that  time;  that  by  reason  of  such  fail- 
ure and  neglect  of  defendants,  plaintiff  was  unable  to  deliver 
the  whole  amount  of  logs  mentioned  in  the  contract,  within 
the  time  limited  for  that  purpose;  but  that  he  did  cut,  haul 
and  deliver  to  defendants  at  said  mill,  in  pursuance  of  the 
contract,  937,367  feet  of  logs,  which  were  accepted  by  the  de- 
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fendante,  and  for  which  he  was  entitled  to  receive  from  them 
$2,723.27  according  to  the  contract  price;  and  that  there  is 
now  due  him  thereon  $672,  which  defendants  have  refused  to 
paj  on  demand,  which  amount  with  interest  he  claims  in  this 
action. 

For  a  second  cause  of  action,  after  alleging  at  length  his 
own  readiness  and  attempts  to  perform  the  contract,  and  de- 
fendants' neglect  to  furnish  provisions  for  the  men  or  feed  for 
the  teams,  and  his  consequent  inability  to  deliver  more  than 
the  987,367  feet  of  logs  before  mentioned,  the  plaintiff  further 
avers  that  the  expense  to  him  of  delivering  said  logs  was 
greater,  by  at  least  $300,  than  it  would  have  been  if  defendants 
had  furnished  supplies  so  as  to  enable  the  men  and  teams  to 
labor  all  the  time;  that  plaintiff  would  have  completed  the 
contract  within  the  time  limited  for  that  purpose,  if  defend- 
ants had  provided  the  necessary  supplies,  at  such  a  cost  as  would 
have  left  him  a  clear  profit  of  $2,000  on  the  2,000,000  feet;  and 
tliat  he  had  therefore  sustained  damages  in  the  sum  of  $2,300 
by  reason  of  defendants'  failure  to  perform  the  contract. 

There  was  a  third  cause  of  action  for  $173,  which  need  not 
be  stated  here. 

The  answer  denied  all  averments  of  failure  to  perform  the 
contract  on  defendants'  part. 

On  the  trial,  defendants  appear  to  have  objected  to  all  the 
evidence  offered  by  plaintiff  to  show  the  increased  cost  of  get- 
ting out  and  delivering  the  logs  actually  delivered,  caused  by 
defendants'  default.  There  were  also  some  other  exceptions  to 
the  admission  of  testimony,  which  will  appear  from  the 
opinion. 

The  court  instructed  the  jury  that,  although  full  payment 
was  not  to  be  made  for  the  logs  until  after  their  delivery  at 
the  mill,  yet  defendants  were  to  furnish  supplies  and  provis- 
ions as  the  work  progressed  and  as  the  logs  were  scaled ;  that, 
as  the  amount  needed  for  this  purpose  would  be  but  a  part  of 
the  contract  price,  and  probably  much  the  smaller  part  of  it, 
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and  as  the  logs  were  to  be  scaled  on  the  bank  of  the  river 
when  daily  cut,  it  seems  to  have  been  contemplated  by  the 
parties  that  the  furnishing  of  supplies  should  commence  when 
the  work  commenced,  and  should  continue  as  the  work  pro- 
gressed, in  sufficient  quantities  to  enable  the  work  to  be  pros- 
ecuted with  vigor  and  without  unnecessary  delays.  The  jury 
were  further  instructed  that  if  they  found  plaintiff's  claim 
true,  and  the  defendants  in  substantial  default,  and  the  plaint- 
iff guilty  of  no  default,  and  that  he  might  have  fulfilled  his 
contract  but  for  the  continued  default  of  the  defendants,  then 
he  was  entitled  to  recover  not  only  the  contract  price  for  the 
logs  v^hich  he  got  out,  but  damages  caused  him  by  the  delay 
in  getting  them  out,  and  profits  wliich,  but  for  such  default  of 
the  defendants,  he  might  have  made  on  the  remainder  of  the 
logs  called  for  by  the  contract.  The  other  portions  of  the 
instructions  given  do  not  seem  to  be  important  here. 

Plaintiff  had  a  verdict  for  $828.82;  a  new  trial  was  refused; 
and  defendants  appealed  from  a  judgment  on  the  verdict. 

For  the  appellants  there  was  a  brief  by  aS'.  A  Coming^  their 
attorney,  with  A.  Scott  Sloan  and  Ja8:B.  Taylor^  of  counsel, 
and  oral  argument  by  Mr.  Sloan. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Geo.  W.  Gate. 

Cole,  J.  There  can  be  no  doubt  that  the  learned  circuit 
court  placed  the  right  construction  upon  the  contract  offered 
in  evidence,  and  that  it  was  the  plain  duty  of  the  defendants 
to  furnish  the  plaintiff  all  necessary  supplies  for  men  and 
teams  as  fast  as  needed  for  the  vigorous  prosecution  of  the 
work.  This  is  the  clear  meaning  of  the  contract,  and  the  par- 
ties seem  to  have  so  understood  it.  The  questions  litigated 
on  the  trial  were,  wliether  the  defendants  had  substantially 
fulfilled  the  contract  on  their  part,  or  whether,  in  consequence 
of  their  failure  to  furnish  the  necessary  supplies,  the  plaintiff 
was  prevented  from  performing  the  contract  on  his  part. 
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On  these  issues  the  jury  found  in  favor  of  the  plaintiflF,  and 
it  is  nndeniable  that  there  is  abundant  testimony  to  sustain 
sach  a  conclusion.  If,  then,  the  plaintiff  was  guilty  of  no 
default,  but  would  have  performed  had  the  defendants  kept 
the  contract  on  their  part,  what  was  the  proper  measure  of 
damages?  The  plaintiff  really  only  delivered  less  than  one- 
half  of  the  logs  which  he  undertook  to  put  in.  The  court 
chai^,  in  substance,  that  if  he  was  prevented  from  fulfilling 
his  contract  by  the  default  of  the  defendants,  he  was  entitled 
to  recover,  fitBt^  the  contract  price  for  the  logs  actually  cut 
and  delivered  on  .the  contract;  second^  the  extra  expense  of 
delivering  those  logs  by  reason  of  defendants'  failure  to  fur- 
nish supplies  beyond  the  contract  price,  if  supplies  had  been 
furnished  according  to  the  contract;  and  thirds  the  difference 
between  the  contract  price  and  the  actual  cost  to  him  of 
potting  in  the  logs  not  delivered.  When  considered  with 
reference  to  the  facts  of  this  case,  we  can  see  no  valid  objec- 
tion to  this  rule  of  damages.  It  will,  of  course,  be  conceded, 
if  the  plaintiff  was  prevented  through  the  fault  of  the  defend- 
ants from  fully  performing  the  contract,  that  he  was  entitled 
to  recover  the  contract  price  for  the  logs  Mjj^ich  he  did  actually 
deliver.  On  the  same  hypothesis,  it. seems  to  us,  it  cannot 
be  denied  that  he  was  also  entitled  to  recover  the  profits  which 
he  would  have  realized  by  delivering  all  of  the  logs  according 
to  the  contract.  In  other  words,  he  might  recover  the  difference 
between  the  contract  price  and  what  it  would  have  cost  him 
to  put  in  the  remainder  of  the  logs,  l^ood  v.  Schettler^  23 
Wis.,  501. 

But  the  learned  counsel  for  the  defendants  insists  that 
the  other  item  of  damages,  namely,  the  extra  expense  which 
be  was  put  to  on  tlie  logs  delivered  in  consequence  of  the 
failure  of  the  defendants  to  furnish  supplies,  cannot  be  re- 
covered, though  the  increased  expense  was  caused  by  the 
default  of  the  defendants.  We  cannot  agree  with  counsel  in 
this  view  of  the  law.    It  seems  to  us  that  the  increased  ex- 
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pense  or  loss  which  the  plaintiff  sustained  by  reason  of  the 
failure  of  the  defendants  to  furnish  the  necessary  and  proper 
supplies,  constitutes  a  legitimate  ground  of  damage.  The 
plaintiff,  with  his  men  and  teams,  went  into  the  woods,  several 
miles  distant  from  the  market,  where  no  provisions  for  either 
animals  or  men  could  be  obtained,  relying  upon  getting  his 
supplies  from  the  defendants;  but,  in  consequence  of  their 
failure  to  furnish  them,  both  men  and  teams  had  to  lie  idle 
considerable  time,  and  when  they  did  work  labored  at  a  dis- 
advantage. Kow,  why  should  not  the  defendants  be  held 
responsible  for  this  loss  which  the  plaintiff  sustained  because 
his  men  and  teams  had  nothing  to  eat  and  therefore  could  not 
work?  This  loss  was  the  direct  and  necessary  result  of  the 
breach  of  contract  upon  their  part.  Why  should  they  not 
make  the  plaintiff  whole  for  it?  When  parties  make  a  con- 
tract, which  one  of  them  breaks  or  neglects  to  keep,  the  law 
says  that  the  delinquent  party  must  recompense  the  other  for 
all  the  natural  and  direct  damage  which  results  from  such 
breach.  Now  the  defendants  must  have  known  all  about  the 
loss  and  inconvenience  which  they  would  subject  the  plaintiff 
to  by  failing  to  ^nish  supplies  as  they  agreed  to  do.  We 
see  no  hardship  in  requiring  them  to  make  this  loss  good,  and 
we  believe  sound  legal  principles  impose  that  liability  upon 
them.  The  plaintiff's  ability  to  perform  was  dependent  upon 
obtaining  supplies;  and,  if  he  was  put  to  extra  expense  in  get- 
ting out  the  logs  which  he  did  deliver,  because  the  defendants 
kept  back  such  supplies,  why  should  they  not  make  good  this 
loss?  It  seems  to  uS  they  were  bound  in  law  and  justice  to 
do  so. 

It  is  said  that  the  plaintiff  was  not  entitled  to  recover  any- 
thing, because  the  evidence  shows  that  with  the  force  he  had 
employed  it  was  impossible  for  him  to  have  gotten  out  the 
2,000,000  feet  within  the  time,  even  if  he  had  been  abundantly 
supplied.  But  the  obvious  answer  to  this  objection  is,  that 
there  was  nothing  to  prevent  him  from  employing  more  men 
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and  teams,  if  necessary,  to  fulfill  his  contract,  and  presumably 
hcwoald  have  done  so.  Manifestly  it  would  have  been  un- 
wise for  him  to  have  increasecj  his  force  so  long  as  he  was 
unable  to  obtain  supplies  for  the  men  and  teams  he  had. 

One  or  two  exceptions  to  the  admission  of  certain  testimony 
remain  to  be  noticed.  The  plaintiff  was  asked,  while  testify- 
ing in  his  own  behalf,  as  to  the  cost  of  putting  in  the  logs  he 
did  deliver,  and  what  it  would  huv  j  cost  him  had  he  been  well 
supplied.  "We  can  see  no  objection  to  such  questions,  if  the 
extra  expense  was  a  proper  subject  of  damages,  as  we  have 
held  it  to  be.  In  no  other  way  was  it  possible  to  ascertain  his 
damage  on  this  head.  Again,  the  witness  Oliver  was  asked 
whether  he  thought  the  men  and  teams  employed  by  the 
plaintiff  would  have  been  able  to  put  in  25,000  or  30,000  feet 
per  day  all  the  time,  if  they  had  been  well  supplied,  as  they 
ought  to  have  been.  It  is  said  that  this  was  substituting  the 
opinion  of  the  witness  for  facts,  or  allowing  him  to  swear  to 
conclusions  which  the  jury  would  draw.  The  witness  was 
employed  by  plaintiff  in  getting  out  the  logs,  and  said  that  he 
had  been  engaged  in  lumbering  fourteen  or  fifteen  years, 
doing  "almost  all  kinds  of  work."  The  testimony  was  in  the 
nature  of  expert  testimony,  and  we  think  he  might  state 
whether  the  plaintiff,  with  the  force  he  had,  could  continue  to 
put  in  the  quantity  of  logs  which  he  says  they  did  put  in  some 
days.  Unless  the  jury  were  experienced  in  that  kind  of  busi- 
D^,  they  would  want  some  light  on  the  subject,  and  to  guide 
their  judgment  as  to  what  the  plaintiff  could  do.  At  all 
erents,  the  evidence  was  not  very  material,  because,  as  we 
hare  said,  the  plaintiff  might  have  increased  his  force  if  he 
faond  that  he  could  not  perform  hjs  contract  with  the  force 
he  had.  We  do  not  think  there  was  any  error  committed  on 
the  trial  which  would  warrant  a  reversal  of  the  judgment. 

By  the  Court.  —  The  judgment  of   the  circuit  court  is 
affirmed. 
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March  30  —  April  20,  1880. 
Jurisdiction  of  circuit  court  in  local  actions, 

ejectment  having  been  brought  in  C.  county  for  lands  then  situate  therein, 
the  subsequent  inclusion  of  the  lands  within  another  county,  by  act  of 
the  legislature,  did  nob  divest  the  jurisdiction  of  the  circuit  court  for  C. 
county,  in  the  absence  of  any  provision  in  the  act  upon  that  subject. 
Shevlin  v.  Whelen,  41  Wis.,  88,  distinguished. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

Action  to  recover  possession  of  a  strip  100  feet  wide  through 
certain  described  tracts  of  land,  and  damages  for  entering  and 
cutting  timber  upon  the  remainder  of  such  tracts.  The  action 
was  commenced  in  the  circuit  court  for  Chippewa  county, 
December  18, 1878,  the  lands  beipg  then  situated  partly  in 
Ashland  county  and  partly  in  Chippewa  county.  The  answer 
was  served  February  6,  1879.  By  ch.  103,  Laws  of  1879, 
approved  February  26,  1879,  and  published  March  3  and  4, 
1879,  the  lands  in  Chippewa  county  affected  by  the  action  were 
set  oflf  into  the  county  of  Price.  The  act  contains  no  provision 
relative  to  actions  then  pending  in  the  courts  of  Chippewa 
county.  Defendant  moved  to  dismiss  the  action  upon  the 
ground  that  the  court  had  lost  jurisdiction  thereof;  and  ap- 
pealed from  an  order  denying  the  motion. 

Edwin  77".  Ahhot^  for  the  appellant: 

1.  The  action  is  local,  and  cannot  be  tried  in  any  county 
except  that  in  which  the  lands  are  situated  at  the  time  of  trial. 
Our  statute  (R.  S.,  sec.  2619)  merely  reenacts  the  comn^on  law 
rule  in  this  respect.  Way  v.  Dame^  11  Allen,  357;  Putnam 
V.  Bond,  102  Mass.,  370;  Zoel  v.  Mathis,  37  Ind.,  306.  And 
this  doctrine  of  local  actions  is  fully  upheld  by  this  court 
Atkins  V.  Fraker^  32  Wis.,  510,  515;  Connors  v,  Gorey^  id., 
518;  Mathie  v.  Mcintosh,  40  id.,  120;  Bettys  v.  M.  dk  St.  1\ 
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R'y  Co.,  37  id.,  324.  The  cases  of  Pereles  v.  Alherty  12 
Wis.,  666;  Lane  v.  Burdick,  17  id.,  92,  and  Brockway  v. 
Carter,  25  id.,  510,  are  not  in  conflict  with  this  view,  and  are, 
moreover,  clearly  distinguishable  from  the  case  at  bar.  In 
those  cases  the  original  venue  was  defective,  but  the  failure  of 
the  defendant  to  exercise  his  statutory  privilege  of  removal 
was  held  to  be  a  waiver  of  Ijie  defect,  and  the  jurisdiction  was 
sustained  on  the  ground  of  his  assent  thereto.  This  is  but  a 
recognition  of  an  old  common-law  right  of  parties  to  consent 
together,  by  leave  of  court,  to  try  a  local  action  in  a  county 
where  the  lands  did  not  lie.  Co.  Litt.,  125  5,  126  a,  Note  1. 
In  the  present  case  the  venue  was  properly  laid,  but  jurisdic- 
tion was  subsequently  taken  away;  there  is  no  provision  for 
the  removal  of  the  action;  and  this  appellant  has  waived  no 
right,  nor  has  he,  in  any  way,  assented  to  the  attempted  juris- 
diction of  the  circuit  court  for  Chippewa  county.  2.  The 
Chippewa  county  circuit  court  took  its  original  jurisdiction  by 
virtue  of  the  statute  fixing  the  boundaries  of  that  county.  K,  S., 
Bee.  5,  subd.  9.  By  the  alteration  of  such  boundaries  and  the 
transfer  of  the  lands  in  question  to  another  jurisdiction,  its 
power  to  try  this  case  was  taken  away.  The  want  of  a  saving 
dause  in  the  statute  continuing  the  authority  of  the  circuit 
court  for  Chippewa  county  over  suits  then  pending  therein,  is 
fatal  to  its  jurisdiction  in  actions  of  this  nature.  Insurance 
Co.  V.  BUchiey  5  Wall.,  541;  Shevlin  v.  Whelen,  41  Wis.,  88; 
Dillon  V.  hinder,  36  id.,  344. 

W.  F.  Bailey,  for  the  respondent: 

Conceding  that,  after  the  passage  of  ch.  103,  Laws  of  1879, 
Chippewa  county  was  not  the  proper  place  of  trial  of  this 
action,  yet,  as  the  action  was  commenced  in  the  proper  county, 
the  venue  could  be  changed  npon  a  proper  application  by  the 
defendant  under  sees.  2620,  2621,  R  S.  The  question  of 
venue  is  not  jurisdictional.  This  is  evident  from  the  provis- 
ions of  sec.  2621,  R.  S.,  that  if  the  county  designated  is  not 
the  proper  county,  the  place  of  trial  may  be  changed.   Pereles 
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V.  Albert,  12  Wis.,  666.  And  it  has  been  so  held  in  New 
York,  where  the  statnte  provides  that  actions  affecting  real 
estate  must  be  tried  in  the  county  where  the  land  is  situated, 
subject  to  the  power  of  the  court  to  change  the  place  of  trial. 
Newton  v.  jBronaon,  13  N.  T.,  5S7;  Marsh  v.  Zowrt/y  26 
Barb.,  197. 

Cole,  J.  The  motion  to  dismiss  in  this  case  is  based  upon 
the  groun'l  that  the  act  of  the  legislature  organizing  Price 
county  (chapter  103,  Laws  of  1879)  had  detached  all  the  lands 
described  in  the  complaint  from  Chippewa  county,  and  in- 
cluded them  within  the  territory  of  Price  county.  It  is  claimed 
that  the  necessary  effect  of  this  legislation  was  to  deprive  the 
circuit  court  of  Chippewa  county  of  all  jurisdiction  over  this 
action  then  pending,  and  that  it  should  be  dismissed  for  that 
reason.  The  action  was  undoubtedly  local,  and  could  only  be 
commenced  in  the  county  in  which  the  lands,  or  some  of 
them,  were  situated.  Sections  2619-20,  K.  S.  The  action  was 
commenced  in  the  proper  county,  but,  while  it  was  pending, 
the  lands  were  set  off  into  Price  county. 

The  legislature  made  no  provision  in  the  law  organizing 
Price  county  for  transferring  the  action  to  that  county;  and 
the  question  is.  Did  that  act  have  the  effect  to  destroy  the 
jurisdiction  of  the  circuit  court  of  Chippewa  county  over  the 
action,  which  it  had  properly  acquired?  It  seems  to  us  no 
such  effect  should  be  given  to  this  act  under  the  circumstances. 
The  learned  counsel  for  the  defendant  insists,  because  the 
action  is  local  in  its  character,  being  for  the  recovery  of  the 
possession  of  real  estate,  etc.,  that  it  could  be  tried  only  in 
the  county  where  the  lands  or  some  portion  of  them  were  sit- 
uated at  the  time  of  trial.  Did  the  jurisdiction  of  the  court 
in  such  cases  depend  entirely  upon  the  lociis  of  the  real  estate 
which  was  the  subject  matter  of  the  action,  there  would  be  irre- 
sistible force  in  this  view  of  the  subject;  but  it  is  quite  clear  that 
the  jurisdiction  does  not  rest  on  that  fact  alone;  for  in  respect 
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to  those  local  actions  beloDgiog  to  either  class  mentioned  in  the 
first  sabdivision  of  section  2619,  while  the  statute  provides 
that  they  must  be  commenced  in  the  county  in  which  the 
property  or  some  part  thereof  is  situated,  yet  the  place  of  trial 
of  such  actions  may  be  changed  on  the  written  stipulation  of 
the  parties  or  their  attorneys,  or  on  motion,  when  the  conven- 
ience of  witnesses  and  the  ends  of  justice  will  be  promoted 
by  the  change.     Sections  2620,  2622.     This  shows  that  the 
power  to  hear  and  determine  a  cause  relating  to  real  property  — 
in  other  words,  jurisdiction  over  such  an  action — does  not 
depend  entirely  upon  the  locus  of  tlie  land  which  is  the  sub- 
ject of  the  suit,  though  the  general  rule  doubtless  is  that  the 
venue  of  such  actions  is  determined  by  the  county  where  the 
property  is   situated.     But  still  the  statute  provides  for  a 
change  of  the  place  of  trial  of  local  actions  to  a  different 
county,  and  the  court  is  authorized  to  issue  its  writ  of  posses- 
sion, and  other  needful  writs,  to  carry  its  judgment  into  efifect. 
Section  2970.     This  being  the  case,  we  are  inclined  to  hold 
that  the  act  of  the  legislature  setting  off  the  lands  in  contro- 
versy to  Price  county  did  not  have  the  effect  to  take  away  the 
jurisdiction  of  the  circuit  court  of   Chippewa  county  over 
them,  which  jurisdiction  had  already  attached  by  the  action 
which  had  been  properly  commenced  therein.     Had  the  legis- 
lature deemed  it  necessary,  provision  would  doubtless  have 
been  made  in  the  act  itself  for  continuing  the  jurisdiction  of 
the  circuit  court  of  Chippewa  county  over  pending  actioits 
relating  to  real  estate  which  was  detached  from  that  county. 
Certainly  there  is  nothing  in  the  language  of  the  act  erecting 
Price  county  which  would  warrant  the  inference  that  the  legis- 
lature intended  to  take  away  that  jurisdiction,  and  we  are 
nnable  to  say  that  the  \tiw  propria  vigore  had  that  effect. 

Nor  can  we  perceive  that  there  is  anything  in  the  cases  of 

Ins.  Co.  V,  Ritchie^  5  Wallace,  541,  and  Shevlin  v.  Whelen^ 

41  Wis.,  88,  in  conflict  with  this  view.     In  the  former  case, 

the  court  held  that  the  jurisdiction  of  the  circuit  courts  of 
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the  United  States  in  original  suits  between  citizens  of  the 
same  state  in  internal  revenue  cases,  which  had  been  conferred 
by  act  of  congress,  was  taken  away  by  the  repeal  of  the  act 
giving  such  jurisdiction.  The  proposition  of  law  laid  down 
in  the  cause  by  the  chief  justice  was,  "  that,  when  the  jurisdic- 
tion of  a  case  depends  upon  a  statute,  the  repeal  of  the  statute 
takes  away  the  jarisdiction.  And  it  is  equally  clear  that, 
where  a  jurisdiction  conferred  by  statute  is  prohibited  by  a 
subsequent  statute,  the  prohibition  is,  so  far,  a  repeal  of  the 
statute  conferring  the  jurisdiction."  In  Shevlin  v.  Whelen^ 
a  lien  was  given  for  services  performed  in  Chippewa  county 
on  logs  in  that  county.  Before  any  steps  were  taken  to  per- 
fect the  lien,  and  before  it  had  ripened  into  a  vested  right,  the 
land  on  which  the  logs  were  cut  became  a  part  of  Taylor 
county,  to  whicli  county  the  lien  statute  did  not  apply.  The 
court  held  that  as  the  remedy  was  purely  statutory,  it  could 
not  be  enforced  in  Taylor  county.  Neither  of  the  above  cases 
seems  to  have  a  very  direct  bearing  upon  the  question  before 
us.  Therefore,  without  further  comment  on  them,  we  aflirm 
the  order  in  this  case. 

By  the  Court.  —  It  is  so  ordered. 


The  Wisconsin  Central  Railroad  Company  vs.  Thb 
Cornell  Universitt. 

March  30  — April  20,  1880, 
Condemnation  of  land  for  railway:  Appeal  from  circuit  court  in  such  cases. 

1.  An  order  of  the  ciicnit  court  condemning  land  for  the  use  of  a  railroad 

company  is  a  final  order  affecting  a  substantial  right,  in  a  special  pro- 
ceeding, and  is  appealable.    R.  S.,  sees.  1846,  3069. 

2.  The  circuit  court  for  the  proper  county  having  found  that  condemnation 

of  a  strip  of  200  (instead  of  100)  feet  in  width  in  such  county  is  ren- 
dered necessary  in  this  case  by  the  character  of  the  land  and  timber, 
this  court  will  not  reverse  the  order,  in  the  absence  of  a  clear  preponder- 
ance of  evidence  against  such  finding. 


Digitized  by  LjOOQ IC 


JANUARY  TERM,  ISSO.  163 

The  Wisconsin  Central  Railroad  Co.  vs.  The  Cornell  University. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

This  is  a  suit  or  proceeding  instituted  in  the  circuit  court 
by  the  railroad  company,  under  the  statute  (E.  S.,  539,  sees. 
1846-7),  for  the  purpose  of  acquiring  a  right  of  way  two 
hundred  feet  wide  for  its  railroad,  across  certain  lands  of  the 
university  in  Ashland  county.  The  petition  of  the  railroad 
company,  which  is  the  foundation  of  the  suit  or  proceeding, 
states  thafc  "  the  width  of  right  of  way  required  by  said  rail- 
road company  across  the  lands  hereinafter  described  is  two 
hundred  feet;  that  such  width  is  required  by  reason  of  the 
heavy  growth  of  timber  and  the  great  height  of  the  trees  upon 
the  lands  through  which  said  main  line  has  been  surveyed, 
located  and  constructed,  and  is,  by  reason  of  such  heavy 
growth  of  timber  and  the  height  of  the  trees,  essential  to 
the  proper  construction  and  safe  operation  of  said  main  line 
of  said  railroad."  The  university  answered  the  petition,  de- 
nying that  the  railroad  company  needed  a  strip  more  than  one 
hundred  feet  wide  for  such  right  of  way,  and  offered  to  per- 
mit the  company  to  go  upon  its  lands  outside  of  the  one  hun- 
dred feet  strip  and  cut  down  any  timber  interfering  with  the 
operation  of  the  railroad,  upon  making  compensation  therefor. 
The  issue  thus  made  was  duly  tried,  and  the  trial  resulted  in 
an  order  or  judgment  that  the  petitioner,  the  railroad  com- 
pany, was  entitled  to  take  for  such  right  of  way  a  strip  two 
hundred  feet  wide  through  the  lands  of  the  university  de- 
scribed in  the  petition.  The  university  appealed  from  such 
order  or  judgment. 

W.  F.  Bailey^  for  the  appellant,  contended,  among  other 
things,  1.  That  under  subd.  4,  sec.  1828,  K  S.,  the  respondent 
had  a  right  to  cut  down  any  standing  trees  that  might  be  in 
danger  of  falling  on  the  road,  on  making  compensation  there- 
for as  provided  by  law,  and  was  therefore  under  no  necessity  of 
condemninsr  more  than  one  hundred  feet  in  width  of  the  land 
on  account  of  the  timber — which  is  the  only  ground  assigned 
for  such  condemnation.    2.  That  the  evidence  did  not  show 
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the  existence  of  heavy  timber,  dangerous  to  the  road,  except 
upon  a  small  portion  of  the  lands  in  qaestion. 

Edwin  H,  Ahhot^  for  the  respondent,  contended  among 
other  things,  1.  That  the  statutes  did  not  authorize  the  ap- 
peal. E.  S.,  sees.  1845-57.  2.  That  the  order  was  supported 
by  the  evidence. 

Lyon,  J.  1.  Is  the  order  condemning  a  strip  of  land  two 
hundred  feet  wide  appealable?  We  think  it  is.  The  statute 
provides  that  the  filing  of  the  petition  shall  be  the  commence- 
ment of  a  suit  in  the  court  in  which  it  is  .filed.  E.  S.,  539, 
sec.  1846.  Probably  the  word  '•  suit "  is  employed  in  statutes 
somewhat  in  the  sense  that  the  word  "  remedies  "  is  used  in 
section  2594,  and  may  be  construed  to  mean  either  an  action 
or  special  proceeding,  according  to  the  subject  matter  of  it 
This  is  not  "  an  ordinary  proceeding  for  the  enforcement  or 
protection  of  a  right,  or  the  redress  or  prevention  of  a 
wrong."  Hence  it  is  not  an  action,  but  a  special  proceeding. 
E.  S.,  sees.  2594-6.  The  order  appealed  from  is  a  final  order, 
and  it  affects  a  substantial  right.  It  is  therefore  appealable. 
E.  S.,  799,  sec.  3069. 

2.  A  brief  consideration  of  the  merits  of  the  appeal  must 
suffice.  The  testimony  shows  that  the  respondent's  railway 
in  the  county  of  Ashland  passes  through  a  wild,  rugged  and 
broken  region,  and  that  deep  excavations  and  high  embank- 
ments were  frequently  required  in  constructing  the  road. 
The  land  along  the  line  is  also  more  or  less  heavily  timbered. 
Such  are  the  general  features  of  the  route  over  the  lauds  of 
the  appellant.  It  does  not  require  the  testimony  of  witnesses 
to  show  that  a  railroad  company,  constructing  its  road  through 
such  a  country,  necessarily  requires  a  wider  right  of  way  than 
it  would  were  its  railroad  constructed  over  a  more  level  or 
even  route.  Any  person  of  common  observation  knows  that 
fact  without  formal  proof  of  it. 

No  attempt  will  be  made  further  to  state  the  testimony  pre- 
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served  in  the  bill  of  exceptions.  It  seems  to  relate  chiefly  to 
the  danger  to  the  railway  track  from  falling  trees,  and  is  con- 
flicting on  that  subject  It  is  difficult  for  ns  to  determine 
from  a  perusal  of  it  whether  the  company  needed  two  hundred 
feet  wide  across  the  lands  of  the  appellant  or  not.  But  the 
great  familiarity  of  the  learned  circuit  judge  with  that  portion 
of  the  state  is  well  known  —  indeed,  is  almost  matter  of  his- 
tory; and,  because  of  such  familiarity,  he  was  much  better 
qaali£ed  to  pass  upon  the  weight  of  the  testimony  concerning 
the  necessity  for  the  condemnation  of  two  hundred  feet  wide 
than  are  the  members  of  this  court  The  testimony  convinced 
him  that  such  necessity  existed,  and  we  fail  to  find  that  satis- 
factory preponderance  of  proof  to  the  contrary  which  would 
authorize  us  to  disturb  his  ruling  in  that  behalf. 

3.  The  petition  seems  to  be  in  proper  form,  and  we  think 
it  suflBciently  states  the  reasons  why  a  greater  width  than  one 
hundred  feet  is  required. 

By  the  Court. —  Order  affirmed. 


Leihy  vs.  The  Ashland  Lumber  Company. 

March  Hi —  April  20,  1880, 

PLEADma.  (1)  Allegations  as  tojime  construed,  (2)  Averments ^  in  tres- 
pass to  land,  as  to  plaintiff  *8  possession,  (3)  Injuries  to  dam;  pre- 
sumption as  to  navigability  of  stream, 

1.  A  complaint  that,  on  a  day  named,  and  from  thenoo  hitherto,  plaintiff 

was  the  owner  of  certain  described  lands,  and  that,  '*  on  or  about "  the 
same  day,  defendant  committed  a  trespass  on  said  lands,  held,  on  de- 
murrer, to  sofficiently  allege  plaintiff's  ownership  c^  the  time  of  the  tres- 
pass, 

2.  An  averment'of.  plaintiff's  title  to  land  at  the  time  of  an  alleged  trespass 

thereto,  is  sufficient  without  a  further  averment  of  his  possession  or  right 
of  possession.     Wals  v,  Grosvenor,  31  Wis.,  681,  distinguished. 
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8.  In  a  complaint  for  injuries  to  a  dam  maintained  by  plaintiff  on  bis  land, 
it  is  not  necessary  to  aver  that  the  stream  is  not  navigable,  there  being 
no  presumption  in  favor  of  its  navigability. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

The  questions  in  this  case  arose  upon  demurrer  to  the  com- 
plaint. The  substance  of  the  complaint  is  thus  stated  by  Mr. 
Justice  Taylor: 

"The  complaint  alleges,  in  substance^- that  on  the  first  of 
May,  1877,  and  from  thence  to  the  commencement  of  this  ac- 
tion, the  plaintiff  was  the  owner  of  forty  acres  of  land  de- 
scribed as  the  N.  W.  \  of  N.  E.  \  of  section  36,  town  47,  range 
3  east,  situated  iji  Ashland  county,  and  of  a  dam  situated  on 
said  land  across  a  stream  known  as  Bad  river;  that  he  built 
said  dam  in  1850,  and  had  ever  since  used  the  same  without 
interruption  or  objection  by  any  one,  until  on  or  about  the 
first  of  May,  1877,  when,  without  the  authority  or  consent  of 
the  plaintiff,  it  was  cut  and  partially  torn  away  by  the  defend- 
ant's servants  and  agents,  and  rendered  entirely  useless,  to  the 
plaintiflTs  damage  of  $1,000.  It  is  also  alleged,  as  a  second 
cause  of  action,  that  on  the  first  of  May,  1877,  the  defendant, 
by  its  servants,  agents  and  employees,  entered  upon  said  N. 
W.  \  of  N.  E.  J  of  section  36,  town  47  north,  range  3  east, 
the  property  of  the  said  plaintiff,  and  cut  and  felled  and  re- 
moved from  sai^  land  two  hundred  pine  trees,  and  deprived 
said  plaintiff  of  said  pine  trees,  his  property;  that  said  pine 
trees,  so  cut,  carried  away  and  used  by  said  defendant,  were  of 
the  value  of  $300,  whereby  an  action  has  accrued  to  the  plaint- 
iff against  the  defendant,  and  he  is  entitled  to  judgment 
against  the  defendant  for  said  sum  of  $300.  The  complaint 
then  demands  judgment  for  the  sum  of  $1,000  on  the  first 
cause  of  action,  and  $300  on  the  second  cause  of  action." 

The  defendant  demurred  to  the  complaint  as  not  stating 
facts  suflScient  to  constitute  a  cause  of  action;  and  plaintiff 
appealed  from  an  order  sustaining  the  demurrer. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
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•/.  E,  Knigkt.  He  contended,  among  other  things,  that  in 
trespass  quare  clattsum  it  is  sufficient  to  describe  the  premises 
in  general  terms  as  the  property  of  the  plaintiff,  without  other- 
wise alleging  title,  possession,  or  right  of  possession.  Bliss 
on  Code  PL,  §  229;  Daley  v.  St.  Paul,  7  Minn.,  390;  Coweji- 
hovmv.  City  of  Brooklyn^  38  Barb.,  9;  2  Wait's  Pr.,  288-9; 
2  Waterman  on  Trespass,  §§  989,  995. 

For  the  respondent  there  was  a  brief  by  W.  M.  Tompkins^ 

and  oral  argument  by  J.   O.  Raymond.     They  contended, 

among  other  things,  that  the  complaint  was  defective,     1.  In 

not  showing  that  the  plaintiff  was  owner  of  the  land  or  the 

dam  at  the  time  of  the  alleged  trespass.     2.  In  not  sufficiently 

alleging  title  or  possession.     2  Waterman  on  Trespass,  §§  987 

and  995.    The  mere  allegation  that  he  is  the  owner  of  the 

land  is  not  a  sufficient  averment  of  title  upon  which  to  found  a 

presumption  of   possession.      WaU  v.  Grosvenor^   31  Wis., 

68L    3.  In  not  alleging  that  the  stream  on  which  the  dam 

was  constructed  was  not  navigable.     If  the  dam  obstructed 

the  use  of  the  navigable  river,  defendant  had  a  right  to  remove 

it  and  to  enter  upon  the  land  for  that  purpose.     Angell  on 

W.  C,  563.     It  must  appear  from  the  complaint  that  there 

was  a  forcible  and  unlawful  entry. 

Taylok,  J.  The  first  objection  made  to  the  complaint  by 
the  learned  counsel  for  the  respondent,  is  that  it  does  not  al- 
lege that  the  plaintiff  owned  the  land  or  dam  at  the  time  of 
the  alleged  trespass.  The  point  of  this  objection  is,  that  as 
the  complaint  alleges  that  plaintiff  was  the  owner  on  the  first 
of  May,  1877,  and  from  that  time  forward,  and  then  alleges 
that  the  trespass  was  committed  on  or  about  the  first  of  May, 
1877,  the  trespass  might  have  been  committed  before  the 
plaintiif  became  the  owner.  We  think  this  objection  is  quite 
too  technical  and  refined.  The  allegation  is  substantially  that, 
on  the  first  of  May,  1877,  the  plaintiff  owned  the  land  and 
dam,  and  that  on  that  day  the  defendant,  without  his  authority 
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or  consent,  destroyed  the  dam,  to  his  damage  of  $1,000.  We 
think  it  is  sufficiently  alleged  that  the  wrong  was  committed 
when  plaintiff  was  the  owner  of  the  property  destroyed. 

The  second  objection  to  the  complaint  is,  that  it  does  not 
sufficiently  allege  that  the  plaintiff  had  either  the  title  or  pos- 
session of  the  lands  described  in  the  complaint,  when  the 
alleged  trespass  was  committed.  We  think  the  allegation  that 
the  plaintiff  was  the  owner  of  the  lands  and  dam  is  a  sufficient 
allegation  both  of  title  and  possession  to  sustain  an  action  for 
an  injury  to  the  possession  or  realty.  An  allegation  of  owner- 
ship is  an  allegation  of  title,  and  the  possession  or  right  of 
possession  presumptively  follows  the  ownership  or  title,  in  the 
absence  of  any  proof  showing  that  the  possession  or  right  of 
possession  is  in  some  person  other  than  the  owner.  In  plead- 
ing, it  is  not  necessary  to  allege  facts  which  the  law  presumes 
to  be  facts,  or  which  the  law  implies  from  other  facts  alleged 
in  the  pleading.  The  complaint  having  alleged  ownership  of 
the  lands  and  dam  at  the  time  of  the  alleged  trespass,  the  law 
presumes  that  the  owner  was  either  in  the  actual  possession  or 
had  the  right  to  the  immediate  possession,  at  the  time  of  the 
wrongful  entry  of  the  defendant.  2  Wait's  Pr.,  314,  316; 
Sheldon  v.  Hoy^  11  How.  Pr.,  11;  Cowenhoven  v.  City  of 
Brooklyn,  38  Barb.,  9,  12. 

Under  this  complaint  it  would  be  competent  for  the  plaintiff 
to  show  upon  the  trial,  either  that  he  was  in  the  actual  posses- 
sion of  the  lands  and  dam  when  the  defendant  entered  and 
destroyed  the  same,  or  that  he  had  a  valid  title  to  the  same, 
and  therefore  the  constructive  possession  thereof;  and  in 
either  case  he  would  make  out  his  case  if  he  proved  the 
wrongful  acts  of  the  defendant  as  alleged.  This  case  is  not 
like  the  case  of  Wala  v.  Grosvenor^  31  Wis.,  681.  That  was 
an  action  to  quiet  title  under  E.  S.  1858,  ch.  141,  sec  29;  and 
in  order  to  make  out  a  cause  of  action  in  such  case  it  is  neces- 
sary to  show  that  the  plaintiff  was  in  the  actual  possession  of 
the  land  at  the  time  of  the  commencement  of  his  action^  and 
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therefore  necessary  to  allege  snch  possession  in  his  complaint. 
And  as  snch  actual  possession  is  not  implied  by  an  allegation 
of  title,  the  complaint  wonld  not  be  good  without  containing 
the  allegation  of  such  possession.  But  even  in  that  case  an 
allegation  of  title  and  possession,  without  stating  in  the  com- 
plaint that  the  possession  was  actual,  was  held  sufficient,  as  the 
conrt  would  imply  that  possession  meant  actual  possession  in 
that  case.    See  pp.  686-7. 

There  was  no  necessity  of  alleging  that  the  dam  which  the 
plaintiff  says  he  owned  and  built,  was  not  built  in  and  across 
a  navigable  stream.  In  the  absence, of  such  negative  allega- 
tion, there  is  no  presumption  that  it  was  built  across  such 
stream. 

The  reasons  above  given  for  holding  that  the  complaint 
states  a  good  cause  of  action  for  the  destruction  of  the  plaint- 
iff's dam,  show  that  the  plaintiff's  second  cause  of  action  is 
also  sufficiently  stated  in  his  complaint. 

The  demurrer  should  have  been  overruled,  and  the  defendant 
required  to  answer  upon  the  merits. 

By  the  Court, —  The  order  of  the  circuit  court  is  reversed, 
with  costs,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 


HoGAN  vs.  CusuiNG  and  others,  imp. 

March  31— April  20,  1880, 

(1)  Lien  upon  logs,    (2)  Court  and  jury. 

1.  The  **  labor  and  services  "  for  which  ch.  95  of  1877  gfives  a  lien  upon  Jogs, 

are  not  merely  the  personal  or  manual  labor  and  services  of  the  claimant, 
but  include  those  performed  by  his  teams  and  servants. 

2.  There  is  no  error  in  refusing  to  submit  a  question  of  fact  to  the  jury  vrhen 

there  is  a  mere  scintilla  of  evidence  to  establish  the  fact,  and  overwhelm- 
ing evidence  against  it. 
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APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

In  this  case  there  was  a  personal  judgment  against  the  de- 
fendant Patrick  O'Neill,  for  $768.73,  and  it  was  further  ad- 
'  judged  that  plaintiff  had  a  lien  for  that  amount  upon  certain 
logs  and  timber  described  in  the  complaint.  Cu%hing  and 
others^  co-defendants  of  O'Neill,  appealed  from  the  latter  part 
of  the  judgment. 

For  the  appellants  there  was  a  brief  by  Jenkins  &  Boland^ 
and  oral  argument  by  Mr,  Jenkins. 

Arthur  Gough^  for  the  respondent. 

Okton,  J.  This  action  is  brought  to  enforce  the  statutory 
lien  provided  by  chapter  95,  Laws  of  1877,  upon  the  logs  of 
the  appellants,  for  the  labor  and  services  of  the  respondent, 
by  his  teams  and  servants,  in  putting  them  into  the  Chippewa 
river.  It  is  in  proof  that  the  respondent  himself,  personally 
.and  manually,  did  but  little  of  such  work,  and  that  it  was 
done  mainly  by  his  teams  and  servants;  and  it  is  contended 
that  for  such  services  by  others  in  the  work,  and  in  using  the 
teams,  although  by  the  employment  and  for  the  use  of  the 
respondent,  the  statute  does  not  confer  a  lien  upon  the  Ipgs 
for  his  benefit. 

This  cannot  be  the  construction  of  our  statute,  whatever 
may  be  the  construction  of  similar  statutes  of  other  states,  of 
different  language,  as  in  Maine,  where  the  statute  expressly 
limits  the  lien  to  personal  services.  There  are  in  our  statute 
no  such  restrictive  words;  and  the  language  "  labor  and  ser- 
vices "  should  be  construed  as  broadly  as  its  common  use  will 
warrant,  which  would  include  such  labor  and  services  when  per- 
formed by  servants  and  agents,  as  well  as  personally,  as  in  the 
common  count  in  assumpsit  for  work  and  labor.  The  lien, 
being  given  as  well  to  any  "  company  or  corporation,"  must 
necessarily  include  labor  and  services  not  personally  and  man- 
ually performed.  That  the  labor  in  this  case  was  performed 
for  the  contractor  with  the  owners  of  the  logs,  or  his  subcon- 
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tractor,  is  no  objection  to  the  lien  claimed.    Munger  v.  Leu- 
root,  32  Wis.,  541. 

The  respondent  and  O'Neill,  who  employed  him  to  do  the 
work,  both  testify  that  they  were  not  jointly  interested  in  this 
particular  work,  as  partners  or  otherwise.  The  only  evidence 
of  such  copartnership  is  the  testimony  of  one  Michael  Ma- 
loney,  that  he  "asked  the  [respondent]* if  he  was  partner  of 
•  Pat  O'Neill  in  the  contract,  and  he  said  he  was,  but  not  in 
writing."  This  conversation  or  admission  is  emphatically 
denied  by  the  respondent,  and  all  of  the  undisputed  facts  in 
relation  to  the  manner  in  which  the  work  was  done,  and  the 
mutual  dealings  and  accounts  between  him  and  O'Neill  in 
respect  to  it,  clearly  show  that  they  were  not  in  fact  partners 
in  this  particular  part  of  the  work.  That  they  were  or  were 
not  partners  is  a  conclusion  of  law  to  be  drawn  from  the  facts;- 
and  where  the  facts  themselves,  as  in  this  case,  show  that  no 
partnership  existed,  the  admission  of  one  of  the  parties,  in  a 
casual  conversation,  of  such  a  mere  general  conclusion,  would 
weigh  but  little,  even  if  undisputed.  If  the  admission  was 
actually  made,  it  might  well  be,  and  it  is  quite  probable,  that 
the  language  "  partner  of  Pat.  O'Neill "  in  the  work  was  used 
in  the  sense  that  they  were  both  interested  in  the  general 
work,  and  not  in  the  sense  that  they  were  jointly  interested  in 
this  particular  part  of  the  work.  This  meaning  is  rendered 
very  probable  by  the  additional  words  used,  "  but  it  was  all 
the  same;  ho  was  going  to  bind  Cushing  yet."  Gushing  was 
the  original  contractor  for  the  whole  work. 

Was  it  error,  in  view  of  all  the  evidence  upon  the  subject, 
not  to  submit  the  question  of  partnership  to  the  jury?  We 
think  that  if  the  question  had  been  specially  submitted,  and 
the  jury  had  found  from  this  admission  alone,  so  contradicted 
and  disproved,  that  the  respondent  and  O'Neill  were  partners 
in  this  particular  work,  from  the  overwhelming  evidence  to  the 
contrary  this  court  would  not  hesitate  to  reverse  such  a  finding. 
This  being  the  test,  we  must  hold  that  there  was  not  sufficient 
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contradictory  evidence  upon  this  question  to  require  its  submis- 
sion to  the  jury.  If  this  admission  can  be  called  evidence  at 
all,  it  is  very  slight,  a  mere  scintilla^  and  should  have  worked 
no  change  in  the  result  of  the  trial;  and  we  think  the  learned 
judge  before  whom  the  cause  was  tried  was  warranted  in  dis- 
regarding it 

The  amount  of  the  verdict  was  the  smallest  amount  claimed, 
and  was  clearly  supported  by  the  evidence. 

By  the  Court, — The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 


Hark  vs.  Gladwell. 
March  31  ^  April  20,  1880. 


Couj?TY  Boards:  State  Roads.  (J)  Ratification  of  committee* 8  action, 
(2)  Proceedings  liberally  construed,  (3)  When  order  laying  out  new 
line  discontinues  old,  (4)  Directory  statute.  (5)  Highway  order  as 
prima  facie  evidence. 

1.  A  county  board,  authorized  to  alter  a  state  road  within  the  limits  of  the 

county  (under  Tay.  Stats.,  p.  502,  §  105),  appointed  a  committee  to 
"view  and  report  '*  at  its  next  meeting  in  regard  to  a  change  in  such 
road,  duly  applied  for.  The  committee  assumed  the  right  to  make  such 
change,  gave  notice  of  the  time  and  place  of  its  meeting  to  examine  the 
highway  and  decide  the  application,  and  finally  caused  a  survey  of  the 
road,  as  changed,  to  be  made,  and  filed  with  its  order  for  such  change. 
Held,  that  the  board  might,  in  the  first  instance,  have  authorized  such 
committee  to  decide  the  application  and  order  the  change  (section  123  a, 
p.  506),  and  therefore  a  subsequent  adoption  of  the  committee's  report, 
showing  the  action  taken  upon  the  subject,  was  a  valid  ratification, 

2.  Resolutions  and  other  proceedings  of  county  boards  must  be  liberally  con- 

stnied,  with  a  view  to  ascertaining  the  real  intent;  and  in  this  case  a 
resolution  **  that  the  report  of  the  road  committee  be  accepted  and  the 
committee  be  discharged,^^  is  construed,  in  view  of  the  whole  record,  as 
an  adoption  of  the  report. 

3.  The  county  board  had  no  authority  to  lay  out  a  new  road,  but  merely  to 

change  the  location  of  the  state  road  within  *lhe  county.    The  applica- 
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tion  and  notice  related  expressly  to  such  a  change,  and  they  were  referred 
to  in  the  recitals  of  the  order.  The  order  itself  is,  merely,  **  that  a  high- 
way be  and  hereby  is  laid  ont  porsuant  to  said  application,"  followed 
by  a  description  of  the  new  line  according  to  the  survey.  Held,  that 
this  must  be  regarded  as  an  order  for  a  change  in  the  existing  road; 
and  the  establishment  of  the  new  line  operated  of  itself  to  discontinue 
the  old. 

4.  In  view  of  the  whole  statute,  so  much  of  section  118  (p.  504)  as  required 

the  order  chan^^ng  the  road,  and  the  award  of  damages,  to  be  filed  in 
the  offices  of  the  county  and  town  clerks  within  a  specified  time,  is  held 
merely  directory. 

5.  Where  a  recorded  order  changing  a  highway  recites  that  the  persons  who 

signed  the  application  therefor  were  freeholders,  a  certified  copy  of  such 
order  is  prima  facie  evidence  of  that  fact.    Tay.  Stats.,  p.  492,  §  69. 

APPEAL  from  the  Circuit  Court  for  Chipjpewa  County. 

Trespass  to  the  close.  Answer,  that  the  loctcs  was  part  of 
a  state  road  duly  laid  out,  opened  and  traveled  in  pursuance 
of  ch.  136,  P.  &  L.  Laws  of  1872,  as  amended  by  ch.  54  of 
1873  and  ch.  256  of  1875;  and  that  the  acts  complained  of 
were  committed  by  defendant  as  overseer  of  roads,  by  direc- 
tion of  the  proper  town  board. 

In  support  of  his  answer,  defendant  put  in  evidence,  against 
objection,  ch.  136,  P.  &  L.  Laws  of  1872,  "An  act  to  lay  out  a 
state  road,"  etc.,  together  with  the  order  of  the  commissioners 
appointed  by  that  act,  laying  out  the  road,  and  a  report  of  said 
eommissioners  and  maps  of  the  highway,  all  filed  in  the  proper 
office,  in  1873.  This  evidence  was  designed  to  show,  and  was 
received  as  tending  to  show,  that  the  road  was  laid  across 
plaintiff^s  land.  It  was  objected  to  on  various  grounds,  not 
necessary  to  be  stated  here.  There  was  conflicting  evidence 
upon  the  questionf  whether  the  land  from  which  defendant  re- 
moved plaintiff's  fence  was  within  the  limits  of  the  road  as 
originally  laid  out.  The  plaintiff  then  offered  in  eviiience 
certain  records  from  the  county  clerk's  office  for  the  purpose 
of  showing  that  so  much  of  the  alleged  state  road  as  was  laid 
across  his  land,  had  been  altered  in  1878,  by  order  of  the 
supervisors  of  Chippewa  county,  so  as  to  run  upon  the  section 
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lines.  Proof  of  the  alleged  alteration  would  have  been  con- 
elusive  that  the  locus  of  the  alleged  trespass  was  not  within 
the  road  as  altered.  The  evidence  was  admitted  against  de- 
fendant's objections;  but  the  court  instructed  the  jury  that 
plaintiff  had  failed  to  show  any  legal  and  complete  action  of 
the  county  board  of  supervisors  to  effect  such  change.  There 
was  a  verdict  for  the  defendant;  a  new  trial  was  refused;  and 
plaintiflF  appealed  from  a  judgment  on  the  verdict. 

Arthur  Gough^  for  the  appellant,  argued,  among  other 
things,  1.  That  while  the  county  board  were  perhaps  unau- 
thorized to  discontinue  a  state  road  running  in  two  or  more 
counties,  they  had  full  power  to  alter  any  portion  of  such  road. 
Laws  of  1859,  ch.  152,  sec.  90;  E.  S.,  sec.  1300.  2.  That  an 
order  altering  such  road  vacates  the  old  road  so  far  as  its  place 
is  supplied  by  the  new,  without  any  express  order, of  discon- 
tinuance. Millcreek  v,  Reed^  29  Pa.  St.,  195;  Goodwin  v. 
Marhlehead^  1  Allen,  37;  Bowley  v.  Walker,  8  id.,  21;  Coram. 
V.  Westborough,  3  Mass.,  406;  Comm.  v.  Cambridge,  7  id., 
158;  Gntbe  v.  Nichols,  36  111.,  92;  Nichols  v.  Sutton,  22 
Ga.,  369. 

For  the  respondent  there  was  a  brief  by  Hollon  Richard- 
son  and  W,  F.  Bailey,  and  oral  argument  by  Mr,  Richardson. 
They  contended  that  the  proceedings  relied  on  as  showing  an 
alteration  in  this  road  were  insufficient.  1.  The  board  ap- 
pointed a  committee,  not  to  discontinue  the  old  road  or  lay  a 
new  one,  but  merely  "  to  view  and  report  at  the  next  meet- 
ing;" and  no  authority  in  the  committee  to  do  any  further 
act  can  be  assumed.  Austin  v.  Allen,  6  Wis.,  134;  Babh  v. 
Carver,  7  id.,  124;  Miller  v.  Brown,  56  N.' Y.,  383.  2.  The 
committee  did  not  attempt  to  discontinue  or  alter  the  state 
road,  but  merely  to  lay  out  a.  new  highway.  The  order  does 
not  even  refer  to  the  state  road;  and  it  is  the  order  alone  from 
which  those  interested  are  to  know  whether  the  supervisors 
have  laid  out,  altered  or  discontinued  a  highway.  Isham  v. 
Smith,  21  Wis.,  34.     3.  The  award  of  damages  was  not  filed 
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with  either  the  county  or  town  clerk  within  ten  days  after  it 
was  made,  as  the  statute  required;  and  this  rendered  the 
proceedings  null.  Dolphin  v,  Fedley^  27  Wis.,  469.  4.  There 
was  no  affirmative  evidence  that  the  persons  who  signed  the 
petitions  were  freeholders.  A  recital  in  the  order  is  not  suffi- 
cient Williams  v.  Holmes^  2  Wis.,  129.  The  statute  mak- 
ing the  OT^QT  prima  facie  evidence,  does  not  apply  in  this  case, 
as  only  the  record  of  the  order  was  shown.  5.  The  notices  of 
the  meeting  of  the  committee  to  decide  upon  the  application 
were  not  shown  to  have  been  published  more  than  fourteen 
days,  while  the  statute  required  a  publication  of  three  weeks. 

Cole,  J.  It  was  certainly  incumbent  upon  the  defendant 
to  prove  that  the  locxis  in  quo  was  a  public  highway,  in  order 
to  justify  his  acts  as  overseer  in  removing  the  plaintiff's  fences 
therefrom  in  the  manner  he  did.  This  he  attempted  to  do  by 
showing  that  there  was  a  state  road  legally  laid  out  and  estab- 
lished at  that  place  pursuant  to  the  acts  of  the  legislature 
mentioned  in  his  answer.  Without  deciding  the  question,  we 
will  assume,  for  the  purposes  of  this  case,  tliat  the  state  road 
across  the  plaintiff's  land  at  the  place  in  question  was  legally 
laid  out  and  established.  Still,  we  think  the  proceedings  of 
the  county  board  of  supervisors,  which  were  offered  in  evi- 
dence, showed  that  this  road  had  been  changed  so  as  to  run 
"  from  the  northeast  corner  of  section  31,  south  on  the  section 
line,  as  near  as  practicable,  to  the  southwest  corner  of  section 
8;  thence  west  on  the  section  line  to  the  quarter  stake  between 
sections  7  and  18." 

The  statute  gives  the  county  board  of  any  county  through 
which  any  state  road  may  be  laid  out,  ample  authority  to  alter 
the  same  within  the  limits  of  the  county,  but  not  to  discon- 
tinue unless  the  road  shall  lie  wholly  within  the  county.  Tay. 
Stats.,  ch.  19,  §  105.  In  this  case  the  road  did  not  lie  wholly 
within  Chippewa  county;  but  the  board  only  attempted  to 
alter  not  to  discontinue  it.    But  the  learned  counsel  for  the 
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defendant  takes  several  objections  to  the  legality  of  the  pro- 
ceedings of  the  county  board  in  changing  the  road.  In  the 
first  place,  he  says  the  county  board  did  not,  as  a  body,  act  in 
the  matter,  but  appointed  a  committee  of  three  to  "  view  and 
report"  at  its  next  meeting  in  regard  to  the  change  of  the 
state  road  asked  for  in  the  application  which  was  addressed  to 
the  board.  It  is  true  that  in  the  resolution  appointing  the 
committee  the  language  used  was  "  to  view  and  report,"  etc. 
But  the  committee  assumed  the  right  to  change  the  highway 
as  prayed  for.  It  gave  notice  of  the  time  and  place  when  it 
would  meet  to  examine  the  highway  and  decide  upon  the  ap- 
plication, and  finally  caused  a  survey  of  the  road  as  changed  to 
be  made,  and  filed  the  proper  order.  In  all  this  the  committee 
doubtless  acted  in  excess  of  the  power  conferred;  but,  upon 
making  report  to  the  board  of  its  acts  in  the  premises,  the 
board  ratified  and  confirmed  what  its  committee  had  done.  It 
is  conceded  that  the  board  might  have  originally  given  the 
committee  power  to  view  and  decide  upon  the  application,  and 
do  all  in  regard  to  changing  the  highway  which  it  atteijipted 
to  do,  and  that  its  acts  would  then  have  been  as  binding  as  if 
performed  by  the  whole  body.  Section  123  a.  And  as  the 
board  had  the  power  to  grant  full  authority  in  the  first  instance, 
upon  familiar  principles  it  might  ratify  and  confirm  the  un- 
authorized acts  of  its  committee,  as  it  did  do. 

It  is  suggested  that  it  does  not  appear  that  the  board  acted 
favorably  on  the  report  of  the  committee  by  agreeing  to  and 
adopting  it.  The  evidence  as  to  the  proceedings  of  the  board 
shows  that  at  the  meeting  of  Juno  14,  1878,  Supervisor 
Hemmelsbach  moved  that  the  report  of  the  "road  committee 
be  accepted,  and  the  committee  discharged,  which  motion  was 
carried."  This  may  not  be  the  language  which  one  experienced 
in  parliamentary  proceedings  would  use  in  a  resolution  for 
adopting  the  report  as  the  act  of  the  board;  but  there  can  be 
no  doubt  that  this  was  the  intent  and  object  of  the  resolution. 
The  whole  proceedings  of  the  committee  in  respect  to  chang- 


Digitized  by  LjOOQ IC 


JANUARY  TERM,  1880.  177 

Hark  vs.  Gladwell. 

ing  the  road,  causing  a  survey  thereof  to  be  made,  and  making 
an  order  for  laying  out  the  new  road,  were  ajl  before  the 
board  for  consideration,  and  were  approved  and  adopted.  It 
will  not  do  to  apply  to  the  orders  and  resolutions  of  such 
bodies  nice  verbal  criticism  and  strict  parliamentary  distinc- 
tions, because  the  business  is  transacted  generally  by  plain 
men,  not  familiar  with  parliamentary  law.  Therefore  their 
proceedings  must  be  liberally  construed  in  order  to  get  at  the 
real  intent  and  meaning  of  the  bady.  In  tbis  case  the  obvious 
intent  was  to  adopt  the  report  of  the  committee  in  changing 
the  road,  and  confirm  its  acts,  which  was  equivalent  to  giving 
the  committee  full  authority  to  make  the  change  in  the  first 
instance. 

It  is  further  objected  that  in  the  order  the  committee  did 
not  attempt  to  discontinue  the  state  road,  nor  in  terms  even 
refer  to  it.  But  the  county  board  had  no  right  to  lay  a  new 
road  in  the  town.  That  was  a  matter  exclusively  within  the 
jurisdiction  of  the  town  board.  The  only  power  the  county 
board  had  to  act  in  the  premises  was  to  alter  the  state  road. 
It  is  true,  it  is  not  stated  in  the  order  making  the  change  that 
the  state  road  across  the  west  side  of  the  plaintiff's  land  was 
discontinued;  but  this  was  the  necessary  effect  of  the  order 
made.  A  number  of  cases  are  referred  to  by  plaintiff 's  coun- 
sel, which  hold  that  establishing  an  alteration  in  a  highway  is 
in  law  a  discontinuance  of  the  part  altered,  and  that  an  express 
discontinuance  in  the  order  of  the  old  way  is  unnecessary; 
and  the  decisions  rest  upon  sound  reason  and  good  sense. 
Commonwealth  v.  The  Inhabitants  of  Westhororigh^  3  Mass., 
406;  Commx)nwealth  v.  Cambridge^  7  Mass.,  158;  Goodwin 
V.  Inhabitants  of  Marblehead^  1  Allen,  37;  Bowley  v.  Walker ^ 
8  Allen,  21. 

It  fs  also  objected  that  the  order  for  changing  the  road, 

together  with  the  award  of  damages,  was  not  filed  with  either 

the  county  or  town  clerk  within  ten  days  from  the  making  of 

such  order,  as  required  by  section  118.    But  we  do  not  think 

Voi-  XLIX.  — 12 
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it  was  necessary  that  it  should  have  been  so  filed  to  make  the 
proceedings  valid.  Whenever  the  town  board  lays  out,  alters 
or  discontinues  a  highway,  the  order,  together  with  the  award 
of  damages,  must  be  made  out  and  filed  in  the  oflSce  of  the 
town  clerk  within  ten  days  after  the  day  fixed  for  deciding 
upon  the  application;  and,  in  case  the  supervisors  fail  to  file 
such  order  and  award  within  that  time,  the  statute  declares 
that  "  tliey  shall  be  deemed  to  have  decided  against  the  appli- 
cation." Section  68.  But  no  such  language  is  found  in  section 
118,  and  this  shows  that  the  legislature  did  not  intend  to  make 
the  filfng  of  the  order  and  award  within  ten  days  essential  to 
the  validity  of  the  proceedings.  The  change  in  the  statute 
can  only  be  accounted  for  upon  this  theory. 

Again,  it  is  objected  that  there  was  no  evidence  that  the 
persons  who  signed  the  application  for  the  alteration  were 
freeholders,  and  it  is  said  that  this  fact  should  be  aflSrmatively 
established.  The  order  recites  that  they  were  freeholders,  and 
a  certified  copy  of  the  recorded  order  is  made  prima  facie 
evidence  of  the  facts  therein  contained.  Section  69.  The 
learned  counsel  for  the  defendant  urged  that  this  provision  of 
the  statute  did  not  apply,  but  we  fail  to  see  any  force  in  his 
argument  on  this  point. 

The  objection  that  the  notices  for  the  meeting  of  the  com- 
mittee to  decide  upon  the  application  were  not  published  the 
requisite  length  of  time,  is  clearly  untenable.  The  evidence 
clearly  shows  that  there  was  a  publication  of  the  notice  in  the 
Chippewa  TimeSj  a  weekly  newspaper  published  at  Chippewa 
Falls,  for  more  than  three  weeks  before  the  committee  met  to 
decide  upon  the  application. 

Upon  the  whole  record  our  conclusion,  therefore,  is  that  the 
proceedings  of  the  county  board  in  altering  the  state  road 
were  regular  and  valid.  • 

By  tJie  Court  —  The  judgment  of  the  circuit  court  is 
reversed,  and  a  new  trial  ordered. 


Digitized  by  LjOOQ IC 


JANUARY  TERM,  ISSO.  179 

Will  of  Ebenezer  W.  Cole. 

Will  of  Ebenezeb  W.  Cole. 

March  31  -  April  20,  1880. 

Wills:    Insane  Delusion:    Costs. 

1.  The  line  between  insane  delusion  and  the  unfounded  and  unreasonable 

suspicions  of  a  sane  mind  towards  other  persons,  especially  those  closely 
connected  with  the  person  entertaining  such  suspicions,  is  sometimes 
very  indistinct;  but  the  legal  presumption  is  in  favor  of  sanity,  and  one 
who  contests  a  will  as  made  under  an  insane  delusion  has  the  buiden  of 
proof.  And  in  this  case,  though  the  evidence  shows  that  the  testator 
cherished  groundless  and  absurd  suspicions  against  persons  nearly  con- 
nected with  him,  this  court  is  not  satisfied  that  it  shows  him  to  have 
been  of  unsound  mind  when  iie  made  the  will. 

2.  Insane  delusion  of  a  testator,  or  partial  insanity,  will  defeat  the  will  only 

when  it  can  fairly  be  inferred  that  the  instrument  was  affected  by  it; 
and  upon  all  the  facts  shown  in  this  case  (for  which  see  the  opinion), 
this  court  is  of  opinion  that  if  the  insane  delusion  here  charged  really 
existed,  the  provisions  of  the  will  were  not  influenced  by  it. 

3.  The  contest  appearing  to  have  been  made  in  good  faith,  the  taxable  costs 

are  ordered  to  be  paid  out  of  the  estate. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 
For  the  appellant  there  was  a  brief  by  Jlall  &  Skinner^  and 
oral  argument  by  Mr,  Hall. 

Harlow  Peascj  for  the  respondent. 

Lyon,  J.     An  instrument  in  writing,  purporting  to  be  the 
last  will  and  testament  of  the  deceased,  was  presented  to  the 
county  court  by  his  widow,  Martha  J.  Cole^  for  probate.     It 
was  executed  and  attested  in  due  form,  and,  by  its  terms,  the 
alleged  testator  devised  and  bequeathed  his  whole  estate  to  his 
said  widow.     Probate  of  the  instrument  was  contested  by  the 
sons  of  the  deceased,  Rinaldo  W,  and  Elliott  G.  Cole^  who 
appealed  to  the  circuit  court  from  the  order  of  the  county  court 
admitting  the  instrument  to  probate  as  the  last  will  and  testa- 
ment of  their  deceased  father.     The  trial  in  the  circuit  court, 
which  was  before  the  judge  without  a  jury,  resulted  in  the 
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affirmance  by  that  court  of  the  order  of  the  county  court. 
From  the  judgment  of  affirmance  the  sons  have  taken  an 
appeal  to  this  court. 

The  only  question  litigated  in  the  circuit  court,  and  the 
only  one  to  be  determined  on  this  appeal,  is,  Was  the  alleged 
testator  of  sound  mind  when  he  executed  the  instrument  pro- 
pounded as  his  last  will  and  testament?  It  appears  from  the 
evidence  that  Ebenezer  W.  Cole  was  born  about  the  year  1810. 
He  was  first  married  in  1836.  His  wife  died  about  a  vear 
later,  leaving,  issue  of  such  marriage,  Elliott  G.  Cole^  one  of 
the  appellants,  now  residing  in  California.  In  1841  the  de- 
ceased again  married,  and  about  a  year  later  his  wife  gave 
birth  to  lilnaldo  W,  Cole,  now  residing  in  this  state,  who  is 
the  only  living  issue  of  such  second  marriage.  In  1845  the  de- 
ceased removed  to  Watortown,  in  this  state,  with  his  brothers, 
and  was  in  business  there  with  them  for  several  years.  In  July, 
1864,  the  deceased  and  his  wife  voluntarily  separated,  and  in 
1869  he  commenced  an  action  for  a  divorce  under  the  statute 
making  five  years'  voluntary  separation  ground  therefor.  The 
action  resulted  in  a  judgment  of  divorce.  The  case  was 
brought  to  this  court,  and  is  reported  in  27  Wis.,  531.  The 
deceased  intermarried  with  the  respondent  in  September,  1870, 
and  died  November  4,  1878.  The  instrument  propounded  as 
his  last  will  and  testament  bears  date  and  was  executed  Janu- 
ary 1,  1872. 

The  foregoing  statement  of  the  leading  incidents,  and  the 
dates  thereof,  in  the  history  of  the  deceased,  is  necessary  to  a 
proper  understanding  of  the  testimony  relating  to  his  alleged 
mental  unsoundness  at  the  time  he  executed  the  instrument 
under  consideration.  That  testimony  will  now  be  considered. 
It  appears  that  about  the  year  1863  the  deceased  conceived 
the  idea  that  his  wife  was  unchaste,  and  that  lilnaldo  was  not 
his  son.  He  asserted  this  freely  and  persistently  from  that 
time  until  he  procured  the  divorce  from  her,  six  or  seven  years 
later;  also  that  his  wife,  as  well  as  one  of  his  brothers,  in- 
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tended  and  attempted  to  poison  him.  Beyond  all  question 
these  charges  were  utterly  groundless,  and  nothing  appears  to 
justify  even  a  suspicion  of  their  truth.  The  wife  (since  de- 
ceased) was  undoubtedly  a  lady  of  high  moral  character,  and 
had  done  no  act  for  which  slie  should  have  been  made  the 
victim  of  so  cruel  a  charge.  Equally  baseless  was  the  absurd 
charge  against  his  brother. 

The  testimony  develops  several  vagaries  of  the  deceased 
during  the  six  or  seven  years  before  mentioned,  but  all  these 
had  their  origin  in  his  belief  that  his  wife  was  unchaste^  as 
did  also  his  belief  that  his  brother  was  hostile  to  him  and 
sought  his  death,  and  that  Rinaldo  was  not  his  son.  No 
reasoning  or  expostulation  could  shake  that  belief.  When 
told  that  Ruialdo  looked  and  walked  like  him,  it  seemed  to 
make  no  impression  upon  his  mind;  and  he  was  angry  with 
his  brother,  who,  to  gratify  him,  had  watched  to  see  if  strange 
men  visited  Mrs.  Cole's  apartments,  when  his  brother  reported 
to  him  that  nothing  of  the  kind  had  occurred.  The  claim 
that  the  deceased  was  of  unsound  mind,  if  sustained  at  all, 
must  be  sustained  on  the  ground  alone  that  his  belief  that  his 
wife  was  unchaste  and  his  son  illegitimate  amounted  to  insane 
delusion.  True,  there  was  some  evidence  to  the  effect  that  he 
was  in  the  habit  of  taking  large  quantities  of  morphine  and 
chloral  daily,  and  that  his  mind  was  seriously  affected  by  his 
ceasing  the  use  of  the  latter  drug  a  few  days  before  he  exe- 
cuted the  instrument  in  question.  This  evidence  entirely  fails 
to  satisfy  us  that  the  use  or  abandonment  of  these  drags  ren- 
dered him  incapable  of  making  a  valid  will. 

It  must  be  conceded  that  the  belief  of  deceased  in  respect 
to  the  unchastity  of  his  wife,  persisted  in  as  it  was  without 
evidence  to  support  it  and  against  all  reasonable  probabilities 
of  its  truth,  looks  very  much  like  insane  delusion.  Yet  it  is 
not  necessarily  so.  Observation  teaches  us  that  there  is  a 
very  large  class  of  people,  whose  sanity  is  undoubted,  who  are 
unduly  jealous  or  suspicious  of  others,  and  especially  of  those 
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closely  connected  with  them,  and  who,  upon  the  most  trivial, 
even  whimsical  grounds,  will  wrongfully  impute  the  worst 
motives  and  conduct  to  those  in  whom  they  ought  to  confide. 
This  insanity,  which  is  developed  in  a  great  variety  of  forms, 
is  altogether  too  common,  and  too  many  persons  confessedly 
sane  are  to  a  greater  or  less  extent  afflicted  with  it,  to  justify 
us  in  saying  that  because  the  deceased  was  so  afflicted  he  was 
insane,  or  the  victim  of  insane  delusion.  The  line  between 
the  unfounded  and  unreasonable  suspicions  of  a  sane  mind 
(for  doubtless  there  are  such)  and  insane  delusion  is  sometimes 
quite  indistinct  and  difficult  to  be  defined.  However,  the 
legal  presumption  is  in  favor  of  sanity,  and  on  the  issue  of 
sanity  or  insanity  the  burden  is  upon  him  who  asserts  insanity, 
to  prove  it.  Hence,  in  a  doubtful  case,  unless  there  appears 
a  preponderance  of  proof  of  mental  unsoundness,  the  issue 
should  be  found  the  other  way. 

There  is  but  little  evidence  that  the  deceased  labored  under 
the  alleged  delusion  after  he  obtained  his  divorce.  The  onlj' 
evidence  on  the  subject  is  that  of  his  brother,  who,  after  having 
testified  generally  that  deceased  said  he  did  not  believe  liinaldo 
was  his  son,  farther  testified  in  substance  that  he  did  not 
talk  in  that  way  during  the  last  three  years  of  his  life.  Really 
the  only  evidence  tending  to  prove  the  continuance  of  the 
delusion  beyond  1869  or  1870,  is  the  following  testimony  of 
the  same  brother  :  "  I  should  think  the  last  talk  of  that  kind 
was  in  1875;  the  last  I  recollect.''  The  witness  gave  no  par- 
ticulars of  the  conversation.  If  the  deceased  had  suffered 
insane  delusions,  tliere  is  much  reason  for  believing  they  had 
disappeared  from. his  mind  before  January,  1872. 

It  may  be  conceded  that,  on  the  proofs,  this  is  a  doubtful 
case;  that  it  is  difficult  to  say  whether  the  unfounded  and 
unreasonable  belief  of  the  deceased  that  his  wife  was  unchaste 
and  his  son  illegitimate  was  consistent  with  the  condition  of 
sanity,  or  whether  it  was  an  insane  delusion;  or,  if  an  insane 
dclusiou,  whether  it  had  ceased  before  January,  1872.    The 
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question  is  one  of  fact,  and  it  is  so  doubtful  how  it  should  be 
determined  on  the  evidence,  that  this  court  on  appeal  could 
not  properly  disturb  the  finding  of  the  circuit  court  in  that 
behalf,  had  that  court  found  specifically  upon  it.  But  the 
circuit  court  did  not  find  specifically  whether  the  deceased 
was  or  was  not  the  victim  of  insane  delusion  when  he  exe- 
cuted the  instrument  in  question.  The  court  only  found  that 
when  he  executed  it  he  had  testamentary  capacity. 

Now,  although  he  may  have  been  laboring  under  the  insane 
delusion  that  his  former  wife,  from  whom  he  was  divorced, 
had  been  unfaithful  to  him,  it  by  no  means  follows  that  he 
could  not  make  a  valid  testamentary  disposition  of  his  prop- 
erty. His  sanity  on  all  matters  not  connected  with  such 
alleged  delifsion  is  freely  conceded  on  all  hands,  and  is  un- 
doubted. Unless  his  delusion  controlled  or  influenced  the 
provisions  of  his  will,  the  will  should  be  upheld. 

The  law,  as  laid  down  by  Sir  John  Nicholl  in  the  great 
leading  case  of  Dew  v.  Clark,  1  Add.,  279;  S,  (7.,  3  Add.,  79,  is 
that  partial  insanity  may  defeat  a  will  if  it  can  be  fairly  in- 
ferred that  the  instrument  is  the  direct  offspring  of  the 
delusion.  But  if  the  hallucination  of  the  testator  is  inopera- 
tive when  he  executes  the  will  —  if  the  instruiiient  is  solely 
tlie  offspring  of  his  sane  faculties,  untainted  and  unaffected 
by  his  delusion, —  it  is  a  valid  will.  This  rule  of  law  is  sup- 
ported by  sound  reason,  and  cannot  be  abrogated  without 
greatly  endangering  the  testamentary  right. 

We  will  now  briefly  examine  this  case  in  the  light  of  the 
above  principle.  In  order  to  do  so,  we  assume,  of  course, 
that  the  deceased,  when  he  executed  the  instrument  pro- 
pounded as  his  last  will  and  testament,  was  under  insane 
delusion  in  respect  to  the  chastity  of  his  former  wife  and  the 
legitimacy  of  liinaldo.  The  precise  question  to  be  considered 
is.  Did  such  delusion  influence  the  provisions  of  the  instru- 
ment?    In  other  words,  was  the  instrument  the  ofifepring  and 
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result  of  the  delusion?  The  leading  features  of  the  case  af- 
fecting this  question  are  as  follows: 

First,  There  is  no  evidence  that  his  delusion  affected  the 
conduct  of  the  deceased  towards  liinaldo  in  the  slightest  de- 
gree, or  that  he  ever  failed  to  treat  him  as  a  father  should 
treat  a  son. 

Second.  The  deceased  made  some  provision  for  both  of  his 
sons,  from  time  to  time,  and  there  is  no  evidence  that  he  dis- 
criminated between  them.  The  case  does  not  show  that  he 
made  any  better  provision  for  Elliott  than  he  did  for  Rinaldo, 
If  the  will  disinherits  Rinaldo^  it  also  disinherits  Elliott, 

Third,  The  proofs  tend  to  show  that  the  divorced  wife  is 
dead,  and  that  the  estate  which  she  received  as  alimony  de- 
scended to  liiiialdo, ,  A  very  liberal  allowance  was  made  to 
her  in  the  divorce  suit.  27  Wis.,  531.  Whether  she  died 
before  the  alleged  will  was  executed,  does  not  appear;  but 
were  she  then  living,  it  is  fair  to  presume  that  the  deceased 
thought  Rinuldo  would  inherit  her  estate,  and  thus  be  pro- 
vided for,  indirectly,  out  of  his  own  estate. 

Fourth,  The  will  is  entirely  fair  and  reasonable.  The  es- 
tate of  the  deceased  was  greatly  impaired  by  the  expenses  of 
the  divorce  proceedings  and  the  alimony  which  he  was  com- 
pelled to  pay  his  former  wife.  For  several  years  before  his 
death  he  was  infirm  and  unable  to  earn  money,  and  was  com- 
pelled to  subsist  in  a  great  measure  upon  his  capital.  When 
he  died,  his  estate  does  not  seem  to  have  amounted  to  more 
than  from  $5,000  to  $7,000.  His  wife,  the  proponent,  lived 
with  him  and  cared  for  him  eight  years,  and  for  much  of  that 
time  he  was  an  invalid,  necessarily  requiring  much  care  and 
attention.  It  is  not  seriously  claimed  that  she  failed  in  the 
discharge  of  her  duty  as  a  wife.  When  she  married  him,  she 
had  about  $2,500,  some  part  of  which  she  loaned  to  the  de- 
ceased, and  the  whole  of  it  had  been  expended  wlien  he  died. 
She  was  thus  left  at  his  death  without  any  means  of  support 
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other  than  what  she  might  derive  from  his  estate.  She  was 
then  nearly  sixty  years  of  age.  It  was  the  duty  of  the  deceased 
to  make  as  ample  provision  as  his  means  would  allow  for  the 
support  of  his  widow  during  the  remainder  of  her  life,  and 
probably  his  whole  estate  will  no  more  than  suffice  for  that 
purpose. 

Fifth.  In  January,  1877,  the  deceased,  in  the  absence  of 
his  wife,  executed  another  will,  making  provision  for  the  sale 
of  his  property,  the  investment  of  the  proceeds,  the  payment 
to  his  wife  of  one  dollar  per  day  during  her  life,  and  after  her 
death  the  residue  to  go  to  his  sons,  and  revoking  the  former 
will.  In  June  following  he  destroyed  this  instrument,  took 
the  first  will  from  its  envelope,  read  it  or  had  it  read  in  the 
presence  of  himself  and  wife,  placed  it  in  another  envelope, 
sealed  it,  wrote  thereon  "  The  last  will  and  testament  of  E.  W. 
Cole,"  and  placed  it  in  his  desk,  where  it  remained  until  after 
he  died.  It  was  first  opened  by  the  county  judge.  At  that 
time  there  is  no  reasonable  doubt  that  the  deceased  was  per- 
fectly sane.  The  deliberate  republication  (so  to  speak)  of 
the  will  under  the  circumstances  is  a  most  significant  fact, 
tending  strongly  to  show  that  whatever  delusion  the  deceased 
was  under  when  he  executed  the  will,  the  instrument  expressed 
his  deliberate,  sane  judgment  and  wishes,  uninfiuenced  by  any 
delusion. 

These  and  other  less  important  facts  in  the  case,  which  it 
is  unnecessary  to  comment  upon,  impel  us  to  think  that  the 
circuit  court  held  correctly  that  the  deceased  had  testamentary 
capacity;  that  is,  was  of  sound  mind  when  he  executed  the 
instrument  propounded  as  his  last  will  and  testament.  At 
least,  the  evidence  is  so  strong  in  that  direction  that  we  cannot 
disturb  the  finding. 

The  judgment  of  the  circuit  court  must  be  affirmed;  and 
inasmuch  as  we  perceive  no  reason  to  doubt  the  good  faith  of 
the  contestants,  the  taxable  costs  must  be  paid  out  of  the  estate. 

By  the  Ccntrt, —  So  ordered. 
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April  1  —  April  20, 1880. 

Attachment.    (1)  Traverse  to  affidavit:   what  issue  raised?    (2)  Order 
discharging  attachment:  rule  as  to  reversal. 

1.  While,  under  sec.  2,  ch.  ISO,  R.  S.  1858,  an  attachment  might  issue  against 

a  defendant's  property,  without  proof  that  he  was  a  nonresident  or 
guilty  of  any  of  the  fraudulent  acts  named  in  the  statute,  other  than  an 
affidavit  in  plaintiff's  behalf  stating  that  the  affiant  knew  or  had  good 
reason  to  believe  that  such  facta  existed,  yet,  upon  a  proper  traverse  of 
the  affidavit,  the  issue  is,  whether  the  alleged  fact  of  fraud  or  nonresi- 
dence  existed,  and  not  whether  the  affiant  knew  or  had  good  reason  to 
believe  in  its  existence. 

2.  Where,  on  trial  of  such  a  traverse,  the  court  below  finds  in  defendant's 

favor,  this  court  will  not  reverse  the  order  discharging  the  attachment, 
except  upon  a  clear  preponderance  of  evidence  against  such  finding. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 
Harlow  Pease^  for  the  plaintiffs,  who  were  appellants. 
For  the  respondent  there  was  a  brief  by  Hall  <&  Skinner^ 
and  oral  argument  by  Mr.  Hall. 

Taylor,  J.  This  is  an  appeal  from  an  order  of  the  circuit 
court,  dissolving  an  attachment  upon  a  traverse  by  the  defend- 
ant of  the  affidavit  upon  which  the  same  issued.  The  follow- 
ing is  a  copy  of  such  affidavit  (after  the  title  of  the  action): 
*'  Alexander  Davidson^  being  duly  sworn,  oii  oath  says  that 
he  is  one  of  the  above  named  plaintiffs,  and  that  Patrick 
Hackett^  the  above  named  defendant,  is  indebted  to  the  above 
named  plaintiffs  in  the  sum  of  $503.68,  over  and  above  all 
legal  set-offs,  and  that  the  same  is  due  upon  express  contract, 
with  interest  from  the  first  day  of  August,  1S77;  and  that  he 
has  good  reason  to  believe  that  the  defendant  has  assigned^ 
disposed  of  and  concealed  his  property^  with  intent  to  defraud 
his  credit  or s.^"^ 

The  defendant  in  due  time  traversed  the  affidavit,  under 
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oath,  and  denied  "  tlutt  he  Jias^  or  had^  at  the  time  of  the  making 
of  said  affidavit,  assigned,  disposed  of  or  concealed,  or  is,  or 
was  at  the  time  of  making  said  affidavit,  about  to  assign,  dis- 
pose of  or  conceal  his  property,  or  any  of  it,  with  intent  to 
defraud  his  creditors ^ 

Upon  the  trial  of  this  traverse,  the  court  found  ii^  favor  of 
the  defendant  and  dissolved  the  attachment.  The  plaintiffs 
^appeal,  and  allege  as  error  that  the  court,  upon  the  trial  of 
said  traverse,  erred  in  holding  that  the  issue  was  "  whether 
the  defendant  had  assigned,  disposed  of  or  concealed  his  prop- 
erty with  intent  to  defraud  his  creditors  at  the  time  of  making 
the  affidavit,"  and  not  whether  tlie  party  making  the  affidavit 
^^had  good  reason,  to  believe  that  tlte  defendant  had  so 
assigned^  disposed  of  or  concealed  his  property, ^^  The  con- 
tention of  the  learned  counsel  for  the  appellants  is,  that  if  they 
were  able  to  show,  upon  the  trial  of  the  traverse,  such  facts 
and  circumstances  as  would  induce  a  man  of  ordinary  pru- 
dence to  believe  that  the  defendant  had  assigned,  disposed  of 
or  concealed  his  property,  or  some  part  thereof,  with  intent  to 
defraud  his  creditors,  then  the  court  should  find  in  favor  of 
the  plaintiffs  and  sustain  the  attachment,  although  the  other 
evidence  in  the  case  might  show  that  no  such  assignment,  dis- 
posal or  concealment  of  his  property,  or  any  part  thereof,  had 
been  made  with  such  fraudulent  intent.  It  was  said,  upon 
the  argument,  that  in  construing  the  statute  which  authorizes 
a  traverse  of  the  affidavit  upon  which  an  attachment  may 
issue,  the  circuit  courts  of  the  state  differ  —  some  holding,  as 
contended  by  the  learned  counsel  for  the  appellants  in  this 
case,  that  when  the  affidavit  is  made  upon  the  belief  of  the 
party  making  the  same,  the  issue  is  whether  the  party  had 
good  reason  for  his  belief;  and  others  holding,  as  was  held  by 
the  circuit  judge  in  this  case,  that  the  issue  in  all  cases  is, 
whether  an  assignment,  or,  etc.,  had  been  in  fact  made,  or  was 
about  to  be  made,  with  intent  to  defraud,  etc.  After  a  care- 
ful examination  of  the  statutes  of  this  state  upon  the  subject 
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of  attachments,  we  are  satisfied  that  the  whole  current  of  legis- 
lation is  adverse  to  the  seizure  of  the  property  of  a  debtor  to 
satisfy  his  debts  until  after  judgment,  and  that  the  proceeding 
by  attachment  has  always  been  considered,  by  the  legislature 
and  the  courts  of  this  state,  a  severe  and  harsh  remedy,  and 
only  permissible  against  a  resident  debtor  when  he  has  fraudu- 
lently attempted  to  place  his  property  beyond  the  reach  of  the 
ordinary  process  of  the  courts.  Pratt  v,  Pratt^  2  Pin.,  395; 
Whitney  v.  Brunette^  15  Wis.,  61. 

By  the  statutes  of  Wisconsin  of  1839,  p.  166,  attachments 
were  allowed  to  issue  in  some  cases  upon  the  oath  of  the  cred- 
itor, and  in  others  the  creditor  had  to  satisfy  the  officer  before 
whom  the  oath  was  made,  of  the  facts  which  were  required 
to  be  stated  in  the  affidavit.  Under  this  statute  no  traverse  of 
the  affidavit  was  allowed,  and  the  attachment  could  not  be  set 
aside  by  showing  its  falsity.  See  Mayhew  v,  Dudley^  1  Pin., 
^^.  And  for  this  reason  the  courts  required  great  strictness 
on  the  part  of  plaintiffs  in  following  the  exact  requirements 
of  the  statute.  Lorrain  v.  Higgins^  2  Pin.,  454;  Quarles  v. 
Robinson^  2  Pin.,  97;  SlaugJiter  v.  BevanSy  1  Pin.,  348;  Mo7*' 
rison  v.  Ream^  1  Pin.,  244;  Merrill  v.  Low^  1  Pin.,  221. 
These  cases  show  the  extreme  care  taken  by  the  courts  to  limit 
this  extraordinary  remedy,  and  confine  it  with  the  utmost 
strictness  to  the  use  prescribed  in  the  stattite.  And  in  every 
case  where  there  was  not  a  technical  compliance  with  the  stat- 
utory requirements,  the  writ  was  set  aside.  The  law  upon 
the  subject  of  attachments  remained  substantially  as  it  was  in 
1839,  until  the  revision  of  1849.  Under  the  revision  of  1849, 
the  attachment  was-  allowed  to  issue  without  the  allowance  of 
any  officer,  and  without  the  statement  of  any  reason  for  the 
belief  of  the  person  making  the  affidavit  as  to  the  alleged 
.fraudulent  acts  of  the  defendant.  The  provisions  of  R  S. 
1849  remained  in  force  until  the  enactment  of  the  code  in 
1856;  and  up  to  that  there  was  no  provision  of  the  statutes 
which  authorized  the  defendant  to  move  to  set  the  same  aside 
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upon  the  ground  that  the  matters  alleged  in  the  affidavit  were 
not  true  in  fact.  Section  152  of  the  code  (see  Laws  of  1856, 
p.  170)  provided  as  follows:  "The  defendant  may,  at  any  time 
before  the  time  to  answer  expires,  make  a  motion  before  the 
circuit  judge  of  the  proper  circuit,  to  set  aside  or  discharge 
the  attachment  on  the  ground  that  sufficient  cause  for  grant- 
ing the  same  did  not  exist.  Such  motion  may  be  made  upon 
the  affidavit  for  the  attachment,  or  additional  affidavits  on  the 
part  of  the  defendant,  controverting  the  grounds  upon  which 
the  attachment  was  issued;  and  in  case  the  defendant  uses 
additional  affidavits,  the  plaintiff  may  use  additional  affidavits 
on  his  part  to  sustain  the  same;  and  the  plaintiff  may,  on  rea- 
sonable notice  for  that  purpose  given,  require  the  defendant 
or  other  person  to  appear  on  the  hearing  of  such  motion,  and 
be  examined  orally  touching  the  grounds  upon  which  said 
attachment  was  issued;  and  if  the  defendant  neglect  or  refuse 
to  attend  as  required,  the  motion  to  discharge  the  attachment 
shall  be  denied." 

The  causes  for  issuing  the  attachment,  under  the  code  of 
1856,  were  the  non-residence  of  the  defendant;  that  he  had 
absconded  or  concealed  himself;  that  he  had  been  guilty  of 
fraud  in  contracting  the  debt  or  incurring  the  obligation  for 
which  the  action  was  brought;  and  that  he  had  removed  or 
disposed  of  his  property,  or  was  about  so  to  do,  with  intent  to 
defraud  his  creditors.  Code,  sec.  135.  The  warrant  of  at- 
tachment was  required  to  be  obtained  from  a  judge  of  the 
court  in  which  the  action  was  brought,  or  a  county  judge  or 
court  commissioner.  Section  136.  The  warrant  was  author- 
ized to  issue  whenever  it  appeared  by  affidavit  that  a  cause  of 
action  existed  against  the  defendant,  specifying  the  amount 
of  the  claim  and  the  grounds  for  issuing  the  same,  which 
must  be  one  of  those  above  specified.  See  section  137.  In 
the  revision  of  1858,  this  code  proceeding  was  changed  in 
some  respects,  and,  in  order  to  set  aside  the  writ  on  the  ground 
that  sufficient  cause  for  issuing  the  same  did  not  exist,  it  re- 
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quired  the  defendant  to  traverse  the  affidavit  of  the  plaintiff, 
and  directed  that  the  issue  upon  such  traverse  should  be  tried 
by  the  court  in  which  the  action  was  pending.  This  proceed- 
ing by  traverse  took  the  place  of  the  proceeding  by  motion 
as  provided  in  section  152  of  the  code,  above  quoted.  It  will 
be  seen,  by  an  examination  of  all  the  statutes  upon  the  sub- 
ject passed  by  the  legislature  of  this  state  to  the  time  of  the 
enactment  of  the  revision  of  1878,  that  the  writ  of  attachment 
was  only  allowed  to  the  plaintiff  in  an  action  upon  one  or  the 
other  of  two  general  grounds  —  non-residence  of  the  defend- 
ant or  his  fraudulent  acts;  and,  until  the  revision  of  1849,  the 
plaintiff  was  bound  to  show  the  existence  of  one  or  the  other 
of  these  causes  before  the  attachment  could  issue,  and,  when 
it  issued  on  the  ground  of  the  fraud  of  the  defendant,  to  sat- 
isfy the  officer  who  issued  the  same  of  the  existence  of  such 
fact  or  facts  before  the  same  could  issue.  It  is  true,  the  proof 
in  such  case  was  &xi  parte^  and  conclusive  if  the  facts  stated  in 
the  affidavit  fairly  tended  to  prove  the  fraud;  but  it  was  never- 
theless the  non-residence  or  fraud  which  was  to  be  established 
by  the  affidavit,  and  not  merely  the  belief  of  the  person  mak- 
ing the  affidavit  that  such  fact  existed.  By  the  revision  of 
1849,  the  writ  was  allowed  to  issue  upon  the  affidavit  of  the 
plaintiff  stating  that  he  had  good  reason  to  believe  that  the 
defendant  was  a  non-resident,  or  had  been  guilty  of  one  or  the 
other  of  the  fraudulent  acts  specified  in  the  statute;  and  such 
affidavit  could  not  be  controverted,  but,  when  sufficient  in 
form,  was  conclusive.  By  the  code  of  1856,  this  arbitrary 
provision  was  repealed,  and  the  plaintiff  was  required  to  make 
it  appear  by  affidavit  that  one  of  the  causes  for  issuing  the 
same  existed,  and  the  writ  was  to  be  issued  by  a  judicial  offi- 
cer, to  whom  such  affidavit  was  to  be  delivered;  and  then,  in 
order  to  obviate  the  injustice  which  always  follows  from  per- 
mitting the  rights  and  property  of  the  citizen  to  be  interfered 
with  by  the  use  of  an  extraordinary  process,  upon  the  biased 
and  ex  parte  evidence  of  an  interested  party,  the  code  provided 
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that  the  defendanj  might  deny  the  existence  of  the  grounds 
upon  which  the  writ  issued,  and,  if  he  satisfied  the  judge  of 
the  falsity  of  the  charge  made  in  the  affidavit  of  the  plaintiff, 
after  a  fair  hearing  of  both  parties,  the  writ  should  be  dis- 
solved, and  the  defendant's  property  be  restored  to  him. 

The  revision  of  1858,  as  amended  by  chapter  101,  Laws  of 
1859,  retained  the  provisions  of  the  code,  in  substance,  except 
tliat  it  did  away  with  the  necessity  of  having  the  writ  allowed 
by  any  officer,  and  permitted  the  same  to  be  issued  as  a  mat- 
ter of  course  by  the  clerk  of  the  court  in  which  the  action  was 
pending,  and  substituted  the  traverse  of  the  affidavit  for  the 
motion  to  dismiss.  Whilst  the  code  of  1856  was  in  force,  two 
cases  were  decided  in  this  court,  arising  under  its  provisions 
permitting  the  defendant  to  move  to  dismiss  the  attachment 
on  the  ground  that  sufficient  cause  for  issuing  the  same  did 
not  exist.  In  both  cases  the  attachment  was  issued  on  the 
ground  of  the  non-residence  of  the  defendant;  and  in  one  case 
the  attachment  was  dissolved  on  the  motion  of  the  defendant 
on  making  proof  of  his  residence,  and  in  the  other  the  motion 
was. denied  on  the  ground  that  the  non-residence  of  the  de- 
fendant was  sufficiently  established  on  the  motion.  Cohen  v. 
Burr,  6  Wis.,  200;  Cooper  v.  Smith,  8  Wis.,  358.  Both  these 
cases  recognized  the  fact  that  the  question  upon  the  motion  to 
dissolve  was  the  existence  of  the  grounds  alleged  in  the  affida- 
vit upon  which  the  attachuient  was  issued,  and  not  the  belief 
of  the  person  who  made  the  affidavit,  nor  that  the  facts  showed 
that  the  person  making  the  affidavit  had  good  reason  to  believe 
the  existence  of  such  alleged  grounds. 

But,  independent  of  any  previous  legislation  upon  the  sub- 
ject, or  of  the  jealousy  with  which  the  legislative  and  judicial 
departments  of  this  state  have  treated  the  remedy  by  attach- 
ment,  we  think  it  very  clear  that  the  provisions  of  the  Revised 
Statutes  of  1868,  providing  for  the  traverse  of  the  affidavit 
upon  which  the  writ  issues  by  the  defendant,  put  in  issue  the 
fact  of  the  existence  of  the  grounds  alleged  therein  for  issuing 


Digitized  by  LjOOQ IC 


192         SUPREME  COURT  OF  WISC0:NS1N, 

Davidson  and  others  vs.  Hackett. 

the  same,  and  not  the  belief  of  the  plaintiff,  or  the  fact  that 
he  may  have  good  reasons  for  believing  thai  the  grounds  for 
issuing  the  same  existed. 

If  we  make  the  proper  distinction  between  the  grounds  upon 
which  the  law  authorizes  the  attachment  to  issue,  and  what 
proof  must  be  made  of  the  existence  of  such  grounds  before 
the  attachment  can  issue,  there  is  no  difficulty  in  giving  the 
statute  its  proper  construction.  The  existence  of  certain  facts 
justifies  the  creditor  in  attaching  his  debtor's  property  before 
he  obtains  judgment  upon  his  claim  against  him,  and  before 
it  has  been  judicially  determined  that  he  has  in  fact  any  just 
claim  against  his  alleged  debtor.  These  facts  are  stated  in 
section  2,  ch.  130,  R  S.  1858,  as  follows:  "(1)  That  the  de- 
fendant has  absconded  or  is  about  to  abscond  from  this  state, 
or  is  concealed  therein,  to  the  injury  of  his  creditors;  or  (2) 
that  the  defendant  has  assigned,  disposed  of  or  concealed,  or  is 
about  to  assign,  dispose  of  or  conceal,  any  of  his  property,  with 
intent  to  defraud  his  creditors;  or  (3)  that  the  defendant  has 
removed  or  is  about  to  remove  any  of  his  property  out  of  this 
state,  with  intent  to  defraud  his  creditors;  or  (4)  that  the  de- 
fendant fraudulently  contracted  the  debt,  or  incurred  the  obli- 
gation, respecting  which  the  action  is  brought;  or  (5)  that  the 
defendant  is  a  non-resident  of  this  state;  or  (6)  that  the  de- 
fendant is  a  foreign  corporation;  or  (7)  that  the  defendant  has 
fraudulently  conveyed  or  disposed  of  his  property,  or  a  part 
thereof,  with  intent  to  defraud  his  creditors." 

It  is  clear  that  the  legislature  makes  the  existence  of  some 
one  of  the  facts  above  stated  necessary  in  order  to  justify  the 
issuing  of  the  writ  of  attachment;  but  as  the  delay  which 
would  necessarily  follow  if  the  existence  of  such  facts,  or  any 
one  of  them,  were  required  to  be  established  by  judicial 
inquiry  before  the  attachment  issued,  might  defeat  the  very 
object  sought  to  be  obtained  by  the  writ,  the  legislature  have 
said  that  the  writ  may  issue  in  the  first  instance  without 
plenary  proof  of  their  existence;  that,  for  the  purposes  of 
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issuing  the  writ  and  seizing  the  property  of  the  defendant 
thereon,  it  shall  be  sufficient  proof  of  the  existence  of  such 
fact  or  facts  if  the  plaintiff,  or  some  one  in  his  behalf,  shall 
make  an  ex  parte  affidavit  of  their  existence,  or  that  he  has 
good  reason  to  believe  that  they  do  exist,  without  stating 
any  facts  or  grounds  upon  which  his  knowledge  or  belief  is 
founded.  » 

The  liberality  of  the  legislative  requirements  previous  to 
the  issuing  of  the  writ  and  the  attachment  of  the  defendant's 
property,  is  suggestive  of  the  propriety  of  permitting  the  de- 
fendant to  contest  the  fact  of  the  existence  of  the  reason 
alleged  for  its  issue.  If  the  fact  does  not  exist,  there  is  every 
reason  why  the  defendant  should  be  permitted  to  set  aside 
the  writ.  If  he  be  an  honest  debtor,  a  resident  of  the  state, 
and  guilty  of  no  fraud  towards  his  creditors,  there  is  no  reason 
why  his  property  should  be  subjected  to  the  writ  of  attach- 
ment because  an  unscrupulous  creditor  has  made  a  false 
affidavit;  nor  should  his  property  be  subjected  to  the  writ 
because  false  rumors  or  other  circumstances  may  be  proved, 
which  might  possibly  induce  an  ordinarily  prudent  man  to 
swear  that  he  had  good  reason  to  believe  in  the  existence  of 
one  or  more  of  the  facts  which  justify  the  issuing  of  the  writ, 
if,  in  fact,  no  fraudulent  act  has  been  committed  by  him. 
There  is  every  reason,  therefore,  why  the  issue  upon  the 
traverse  should  put  in  issue  the  fact  of  the  fraud  or  other 
cause,  and  not  the  belief  or  good  reason  for  the  belief  of  the 
plaintiff  as  to  its  existence.  The  language  of  the  statute 
itself  would  seem  to  leave  little  doubt  as  to  what  is  put  in 
issue. 

Section  23,  ch.  130,  E.  S.,  as  amended  by  section  1,  ch.  101, 
Laws  of  1859,  reads  as  follows:  "In  all  writs  of  attachment 
issued  under  the  provisions  of  this  chapter,  it  shall  be  com- 
petent for  the  defendant,  by  answer  verified  by  his  affidavit, 
to  deny  the  existence,  at  the  time  of  making*  the  affidavit 
required  to  be  annexed  to  the  attachment,  of  the  material 
Yoi^  XLIX.-13 
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/acts  stated  therein^  whether  such  facts  he  stated  upon  knowl- 
edge or  belief  of  the  defendant^  or  otherwise^  Section  24, 
same  chapter,  provides  as  follows:  "  The  affirmative  of  such 
issue,  raised  by  said  answer  of  the  defendant,  shall  be  upon 
the  plaintiff  in  the  writ  of  attachment,  and  it  shall  be  incum- 
bent upon  the  said  plaintiff  to  prove  the  statement  of  facts  so 
traversed,  and  the  trial  of  such  issue  shall  be  by  the  court  in 
all  cases." 

What  is  meant  by  the  words  "  material  facts,"  as  used  in 
section  23,  above  quoted?  Clearly,  the  facts  which  the  law 
says  shall  exist  in  order  to  justify  the  writ.  These  facts  are 
the  existence  of  a  debt  arising  upon  contract,  and  the  fact 
that  the  defendant  is  a  non-resident  of  the  state,  or  that  he 
has  committed  some  one  or  more  of  the  fraudulent  acts  enu- 
merated in  the  statute.  It  clearly  is  not  a  material  fact, 
within  the  meaning  of  that  section,  whether  the  person  making 
the  affidavit  knows  or  has  good  reason  to  believe  that  such 
facts  exist. 

It  is  admitted  that  if  the  person  making  the  affidavit  swears 
that  he  knows  the  fact  exists, .  then,  upon  the  traverse,  the 
plaintiff  must  show  that  it  does  exist,  or  the  writ  must  be 
dissolved;  but  it  is  said  if  he  only  swears  that  he  has  good 
reason  to  believe  that  it  exists,  then  the  issue  is  whether  he 
has  any  such  good  reasons  for  belief,  and  not  the  existence 
of  the  fact  itself.  If  the  construction  contended  for  byithe 
learned  counsel  for  the  appellant  is  the  true  one,  then  we 
would  have  this  result:  If  the  plaintiff  swore  that  he  knew 
the  defendant  was  a  non-resident,  the  defendant  might  admit 
his  non-residence,  and  yet  defeat  the  attachment  by  showing 
that  the  plaintiff  swore  falsely  as  to  his  knowledge.  So,  if  the 
issue  be  upon  the  good  reasons  to  believe,  then  the  fact  that 
the  defendant  had  in  fact  fraudulently  disposed  of  his  prop- 
erty would  be  immaterial;  and  if  the  plaintiff  could  not,  on 
the  traverse,  show  that  when  he  made  the  affidavit  he  had  such 
knowledge  of  the  fraudulent  acts  of  the  defendant  as  amounted 
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to  a  good  reason  for  believing  in  their  existence,  the  admis- 
sion of  the  defendant  that,  when  the  affidavit  was  made,  he 
had  in  fact  been  gnilty  of  the  whole  catalogue  of  frauds  men- 
tioned in  the  statute,  would  not  defeat  his  right  to  have  the 
attachment  dissolved.  If  there  were  any  doubts  as  to  the 
words  "material  facts,"  as  nsed  in  said  section,  the  following 
words,  "  whether  such  facts  be  stated  upon  knowledge  or  belief 
of  the  deponent,  or  otherwise,"  render  their  meaning  abso- 
lutely certain. 

By  referring  to  section  2  of  said  chapter  it  will  be  seen  that 
the  only  facts  which  the  law  allows  the  par^y  making  the  affi- 
davit to  state  upon  belief,  are  the  facts  above  enumerated  as 
the  grounds  for  issuing  the  writ,  viz.,  the  non-residence  or 
fraudulent  acts  of  the  defendant.  It  follows  necessarily  that 
the  material  facts  spoken  of  must  mean  such  facts  as  the  law 
says  may  be  stated  upon  the  belief  of  the  person  making  the 
affidavit.  We  have  no  doubt  the  intention  of  the  legislature 
was  to  permit  the  plaintiff  to  have  his  writ  of  attachment 
in  actions  upon  contract,  if  he  can  conscientiously,  or  if  he 
will,  whether  conscientiously  or  not,  swear  that  the  defendant 
is  indebted  to  him  in  a  certain  sum  arising  upon  contract,  and 
that  he  knows  or  has  good  reason  to  believe  in  the  existence 
of  some  of  the  facts  named  in  the  statute;  but  that  he  does 
so  at  the  peril  of  being  able  to  establish  the  fact  stated  in  his 
affidavit,  if  the  defendant  shall  deny  its  existence,  under  oath; 
and  if  he  fails  to  establish  it  he  must  pay  the  costs  and  dam- 
ages the  defendatit  may  suffer  by  reason  of  the  attachment  of 
his  property. 

The  requirement  of  the  statute  that  the  plaintiff  shall  swear 
in  his  affidavit  that  he  knows  or  has  good  reason  to  believe 
in  the  existence  of  one  or  more  of  the  material  facts  which 
are  grounds  for  an  attachment,  is  to  put  a  restraint  upon  the 
conscience  of  plaintiffs  in  making  use  of  this  writ;  but  when 
the  formal  affidavit  is  made,  it  is  conclusive  of  the  right  of 
the  plaintiff  to  have  the  writ  issued,  and  it  cannot  thereafter 
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be  dissolved,  when  regularly  issued,  unless  the  defendant  shall 
deny  upon  oath  that  he  has  been  guilty  of  the  fraud  alleged, 
or  shall  deny  his  non-residence,  if  the  ground  alleged  is  that 
he  is  a  non-resident.  Upon  all  other  matters  the  affidavit  is 
conclusive  in  that  action.  If  he  is  in  fact  guilty  of  the  fraud 
charged  in  the  affidavit,  or  is  in  fact  a  non-resident,  and  the 
plaintiff,  or  some  one  in  his  behalf,  has  sworn,  without  any 
knowledge  of  the  fact,  that  he  had  been  guilty  of  such  fraud, 
'  or  that  he  was  such  non-resident,  he  cannot  avoid  the  attach- 
ment for  that  reason.  The  person  making  the  affidavit  might 
be  convicted  of  perjury,  perhaps,  for  swearing  to  the  existence 
of  a  fact  of  which  he  was  entirely  ignorant,  but  that  would  bo 
no  reason,  under  the  statute,  for  dissolving  an  attachment  of 
the  defendant's  property,  if  he  was  in  fact  a  non-resident  or 
guilty  of  the  fraudulent  conduct  stated  in  the  affidavit,  and 
which  in  law  would  justify  its  attachment  at  the  suit  of  the 
plaintiff.  This  view  of  the  law  was,  wo  think,  sustained  in 
Noonan  v.  Pomeroy^  14  Wis.,  568.  Although  the  report  of 
the  case  does  not  show  that  the  point  made  in  this  case  was 
considered  in  that,  yet  it  does  appear  that  the  affidavit  stated, 
as  it  does  in  this,  that  the  plaintiff  "  had  good  reason  to  be- 
lieve," etc.;  but  this  court  passed  upon  the  question  of  fact  as 
to  the  fraudulent  acts  of  the  defendant,  and  not  as  to  whether 
plaintiff  had  good  reason  to  believe  in  the  existence  of  such 
facts. 

Upon  the  real  issue  on  the  traverse,  the  evidence  was  con- 
flicting; still,  it  is  the  duty  of  this  court,  upon  an  appeal 
from  the  order  made  on  the  traverse,  to  review  the  evidence, 
and  reverse  if  we  are  satisfied  that  the  finding  of  fact  is  not 
sustained  by  the  evidence.  See  Noonan  v.  Pomeroy,  Cohen 
V.  Burr,  and  Cooper  v.  Smith,  supra.  After  a  careful  exami- 
nation of  the  evidence,  we  are  unable  to  say  that  there  is  such  a 
preponderance  against  the  finding  of  the  circuit  judge  as 
would  justify  a  reversal  of  the  order  upon  the  merits. 
By  the  Court —  The  order  of  the  circuit  court  is  affirmed. 
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Tallman,  Administrator,  vs.  FiTcn. 

AprU  1  — April  20,  1880. 

Rule  as  to  reversal. 

The  only  evidence  in  this  case  whose  rejection  is  complained  of,  was  imma- 
terial; and,  there  being  no  such  preponderance  of  evidence  against  the 
findings  of  the  court  below  as  would  warrant  their  reversal,  the  judg- 
ment is  affirmed. 

APPEAL  from  the  Circuit  Court  for  lioch  County. 

Action  for  rent  Plaintiff 'a  intestate,  to  wliom  the  prem- 
ises belonged,  died  in  May,  1878.  At  that  time  defendant 
had  been  in  possession  of  the  premises  for  a  number  of 
months,  and  had  been  paying  at  the  rate  of  $700  per  annum, 
the  payments  being  made  monthly  in  advance.  After  the 
death  of  his  intestate,  plaintiff  went  lawfully  into  possession 
of  the  premises  as  administrator.  After  May  1,  1878,  it  was 
agreed  that  the  monthly  payments  should  be  at  the  rate  of 
$650  per  annum.  Defendant  paid  rent  at  that  rate  to  the 
close  of  August,  when  he  vacated  the  premises  and  refused  to 
pay  any  further  rent.  Some  time  after  the  end  of  November, 
1878,  plaintiff  brought  this  action  for  the  rent  of  September, 
October  and  November  of  that  year.  The  complaint  alleged 
that  the  defendant  had  been  in  under  a  lease  for  a  term  of  one 
year  from  May  1,  1878;  while  defendant  claimed  in  his  an- 
swer that  he  had  been  merely  a  tenant  from  month  to  month; 
and  this  was  the  only  issue. 

It  appeared  that  defendant,*  besides  his  store  in  Janesville, 
had  one  at  Madj^son;  that  he  "divided  his  time"  between  the 
two  places;  that  his  own  residence  was  at  Madison;  and 
that  the  Janesville  store  was  conducted  for  him  by  one  Car- 
rier. Plaintiff  testified,  in  substance,  that  toward  the  end  of 
June,  1878  (before  he  was  appointed  administrator,  and  while 
he  was  acting  for  his  brother  Edgar  and  himself  as  heirs-at- 
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law),  there  were  two  talks  between  Carrier  and  himself,  which 
ended  in  his  writing  a  letter  to  defendant  at  Madison.  This 
letter,  dated  June  28,  1878,  was  signed  in  the  name  of  him- 
self and  his  brother,  for  the  estate;  and,  so  far  as  impor- 
tant here,  was  in  those  words:  "  In  conversation  with  your 
agent,  a  day  or  two  since,  in  relation  to  the  rent,  and  after 
consultation  and  reflection,  have  decided  to  make  the  rent 
$650  for  the  year  ending  May  1,  1879."  No  answer  was  re- 
ceived to  this  letter;  but  rent  was  paid  thereafter  up  to  the 
first  of  September  at  the  rate  therein  mentioned.  The  witness 
further  testified  as  follows:  "I  did  not  see  Fitch^  or  have  any 
conversation  with  him,  after  writing  the  letter,  until  he  ceased 
to  occupy  the  store.  I  saw  Carrier  in  front  of  the  store  a  few 
days  after  I  wrote  the  letter.  He  said  ho  would  like  to  have 
the  rent  matter  fixed,  and  then  he  said,  '  What  will  you  fit  us 
up  the  express  oflBce  for?'  I  said,  'How  do  you  want  it 
fitted  up? '  He  said,  'We  want  plate  glass  windows  and  new 
floor,  and  all  fixed  up  nice.'  I  said,  '  How  long  will  you  take 
it  for? '  He  said,  ^Fitch  will  not  take  it,  only  for  a  year  —  will 
not  hire  a'  store  of  any  one  for  more  than  a  year; '  and  I  said, 
'Do  you  suppose  we  would  fit  up  a  store  for  $500  to  rent  to 
you  for  only  one  year?'  After  talking  some  time,  I  said  to 
him,  '  I  wrote  to  Mr.  Fitch  the  other  day,  and  we  made  a  di- 
vision between  what  you  wanted  to  pay  and  what  he  [we?] 
wanted  you  to  pay.'  " 

It  appeared,  further,  that  on  the  31st  of  July,  1878,  a  writ- 
ten notice  was  served  upon  the  plaintiflf,  signed  by  the  defend- 
ant "  per  Carrier,"  to  the  effect  that  defendant  would  surrender 
possession  of  the  premises  oir  the  31st  of  August  following; 
and  that  plaintiff  thereupon  wrote  to  defendant  at  Madison, 
reciting  said  notice,  and  adding:  "  On  the  28th  of  June,  1878, 
I  sent  you  a  proposition  to  rent  you  the  store  for  $650.  This 
proposition  was  accepted,  and  two  months'  rent  paid  in  pursu- 
ance of  it.  .  .  .  My  understanding  is,  that  you  have  leased 
the  store  until  May  1,  1879,  at  $650  per  year." 
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The  defendant  testified  in  his  own  behalf:  ''  I  first  learned 
that  plaintiff  claimed  that  I  had  rented  the  store  for  a  definite 
time,  when  I  received  a  letter  written  in  answer  to  my  notice. 
I  then  directed  Carrier  to  see  him  at  once.  After  the  Ist  of 
May,  when  I  left  here,  I  instructed  Carrier  in  regard  to  nego- 
tiating for  the  rent  of  the  premises."  Q.  "State  what  your 
instructions  were  to  Carrier  about  negotiating  for  the  future 
occupation  of  the  store."  On  plaintiff's  objection  this  evi- 
dence was  ruled  out  as  immaterial.  Q.  "Did  Carrier  at  any 
time  inform  you  that  he  had  made  any  arrangement  with  TalU 
man  for  the  store,  for  any  definite  time?"  Ruled  out.  De- 
fendant then  offered  to  prove  that  he  never  authorized  Mr. 
Carrier  to  negotiate  for  the  premises  for  any  definite  time,  and 
that  the  only  instructions  he  gave  him  were  to  get  the  rent 
reduced;  but  the  evidence  was  rejected.  The  remaining  evi- 
dence will  not  be  stated. 

The  court  found  as  a  fact,  among  other  things,  that  defend- 
ant occupied  under  a  lease  for  a  year,  ending  May  1,  1879. 
From  a  judgment  in  plaintiff's  favor,  the  defendant  appealed. 

The  cause  was  submitted  on  the  brief  of  Winans  <&  Mc- 
El/roy  for  the  appellant,  and  that  of  A,  A.  Jackson  for  the 
respondent. 

Orton,  J.  The  only  question  raised  upon  the  record  for 
the  consideration  of  this  court,  not  of  fact,  is  the  admissibility 
of  the  evidence  relating  to  the  instructions  of  the  appellant  to 
the  clerk  Carrier,  and  Carrier's  authority  as  the  agent  of  the 
appellant,  in  respect  to  changing  the  terms  of  the  lease.  This 
evidence  was  inadmissible,  on  the  ground  of  its  immateriality. 
The  respondent  did  not  claim,  and  there  was  no  testimony  to 
show,  that  any  contract  of  lease  or  change  of  lease  was  made 
by  the  agent  Carrier. 

It  is  claimed  that  the  findings  of  fact  by  the  circuit  court, 
and  which  were  excepted  to  by  the  learned  counsel  of  the  ap- 
pellant, and  by  which  the  new  lease  was  established,  were 
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based  upon  the  proposition  of  the  respondent  made  directly 
to  the  appellant  by  letter,  and  its  acceptance  and  the  payment 
of  rent  in  accordance  with  it  After  the  receipt  of  the  propo- 
sition by  the  letter  dated  June  28,  1878,  the  appellant  paid 
several  months'  rent  at  the  changed  rate  of  the  new  lease,  and 
thereby  acquiesced  in  its  terms,  if  he  did  not  ratify  expressly 
the  new  lease  by  making  such  payments  without  any  refusal 
of  the  proposition,  or  taking  any  exceptions  to  the  terms  of 
the  lease  proposed  in  the  letter.  It  is  true  that  Carrier  testi- 
fies that,  when  the  respondent  informed  him  of  the  proposi- 
tion sent  to  the  appellant  by  the  letter,  he  said  the  appellant 
would  not  accept  it.  This,  at  most,  was  the  mere  expression 
of  an  opinion  by  Carrier  that  the  appellant  would  not  accept 
the  proposition,  without  rejecting  it  as  the  agent  of  the  appel- 
lant, or  claiming  any  authority  to  reject  it;  and  after  this, 
this  same  agent  paid  for  his  principal,  the  appellant,  the  rent 
according  to  the  terms  of  the  proposed  new  lease. 

We  think  the  circuit  court  may  well  have  found,  from  these 
facts,  the  new  lease  as  claimed  in  the  complaint;  at  least,  there 
is  no  such  preponderance  of  the  evidence  against  the  findings 
upon  this  question,  as  would  warrant  this  court  in  reversing 
them. 

By  the  Court, — The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 


Macloon  vs.  Smith,  imp. 

Apnl  1  — April  20,  1880, 

(I'S)  Duress  of  estate:  Fraud:  Pleading.  (4^5)  No  days  of  grace  on  in' 
terest,  (6)  Parties  to  foreclosure:  Estoppel  of  mortgagor  to  allege  title 
paramount  in  third  person, 

1.  In  foreclosure  of  a  real  estate  mortgfagfe,  securing  a  note,  the  answer,  to 
show  that  tlie  instruments  were  executed  under  duress,  averred  that 
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plaintiff,  holding  the  title  to  the  property,  refused  to  convey  it  as  he  had 
agreed,  unless  defendant  would  include  in  the  note  and  mortgage  (which 
were  to  be  executed  by  him  to  plaintiff  simultaneously  with  such  con- 
veyance) certain  unjust  and  fraudulent  claims  for  moneys  uAJustly  and 
fraudulently  expended  upon  the  property,  etc  The  answer,  however, 
showed  that,  by  previous  written  agreement  between  the  parties,  plaint- 
iff was  to  advance  moneys  for  the  erection  of  a  building  on  the  premises, 
and  defendants  were  to  execute  a  note  and  mortgage  to  secure  repay- 
ment of  such  moneys;  and  that,  after  an  accounting  between  the  parties, 
the  instruments  in  suit  were  executed  pursuant  to  such  agreement.  Held, 
that  the  answer  shows  no  defense. 

2.  Said  written  agreement  provided  that  if  the  mortgagor  should  be  unable 

to  get  a  certain  judgment  set  aside  and  discharged,  and  plaintiff 
should  be  of  opinion  that  it  was  necessary,  for  the  purpose  of  protecting 
his  interest  under  certain  leases,  that  the  judgment  should  be  discharged 
of  record,  he  might  satisfy  it,  and  include  the  amount  in  the  note  and 
mortgage  which  were  to  be  executed  to  him.  Plaintiff  having  paid  such 
judgment;  and  the  amount  having  been  included  in  the  instruments  in 
suit:  Heldy  that  mere  general  averments  in  the  answer,  that  the  mort- 
gagors permitted  its  inclusion  under  "duress  and  compulsion,"  etc.,  do 
not  show  that  they  were  entitled  to  have  the  instruments  reformed  by 
omitting  \he  amount  of  such  judgment. 

3.  The  answer  further  avers  that,  **  under  like  duress  and  compulsion,"  de- 

fendants were  compelled  to  allow  plaintiff  to  include  in  the  note  and 
mortgage  certain  expenses  in  finishing  off  said  building,  which  are 
alleged  to  have  been  unnecessary;  but  no  reason  is  shown  for  defendants' 
allowing  plaintiff's  claim  for  such  expenses  in  the  accounting  between 
them;  nor  are  any  further  facts  alleged  to  show  that  the  claim  was  fraudu- 
lent, or  that  the  execution  of  the  instruments  for  an  amount  including 
such  claim  was  done  under  duress.  Held,  insufficient  to  impeach  the 
instrument  for  fraud  or  duress. 

4.  On  mere  installments  of  interest,  the  debtor  is  not  entitled  to  days  of 

grace. 

5.  Where,  therefore,  interest  alone  was  due,  by  the  terms  of  the  note,  on  the 

first  day  of  a  certain  month,  and,  on  default  of  payment  thereof  within 
ten  days  after  it  became  due,  the  mortgagee  had  his  option  to  declare 
the  whole  mortgage  debt  due,  notice  of  his  option  given  on  the  twelfth 
of  said  month  was  not  premature. 

6.  A  mortgage  may  be  foreclosed  as  against  the  mortgagors  without  making 

one  who  claims  title  paramount  a  defendant  to  the  suit;  and  mortgagors 
who  have  covenanted  to  defend  the  title  against  all  adverse  claims,  are 
estopped  to  allege  title  paramount  in  a  third  person. 
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APPEAL  from  the  Circuit  Court  for  Book  County. 

Action  to  foreclose  a  mortgage  given  by  J,  Maurice  Sinith 
and  wife  to  William  Madoon. 

I.  July  31, 1876,  J.  Maurice  Smith  entered  into  an  agree- 
ment with  the  plaintiff,  which  recited  that  the  said  Smith  and 
one  Ford  were  joint  owners,  each  owning  an  undivided  one- 
half  of  certain  premises ;  that  they  had  made  a  contract  with 
the  United  States  to  erect  a  building  on  such  premises,  and  to 
rent  a  portion  of  the  same  to  the  United  States,  and  a  similar 
contract  to  rent  a  portion  of  said  building  to  the  city  of  Janes- 
ville,  and  that  a  judgment  of  $730  had  been  recovered  and 
was  then  in  full  force  against  said  J.  M.  Smithy  in  the  circuit 
court  of  the  United  States  for  the  western  district  of  Wiscon- 
sin. It  then  provided  that  said  J.  M.  Smith  should 
without  delay  convey  his  interest  in  the  premises  to  the 
plaintiff;  that  plaintiff  and  Ford  should  erect  the  building  for 
the  use  of  the  United  States;  that  plaintiff  should  keep  an 
account  of  all  moneys  necessarily  paid  out  by  him  in  the  erec- 
tion and  furnishing  of  said  building;  that  upon  the  completion 
of  the  building  the  plaintiff  and  Ford  should  execute  leases  to 
the  United  States  and  the  city  of  Janesville;  that  the  plaintiff 
should  then  reconvey  to  J.  M.  Smith  the  undivided  one-half 
of  the  premises,  and  at  the  same  time  make  and  present  to 
said  J.  M.  Smith  a  statement  of  moneys  paid  out  and  to  be 
paid  out  by  him  in  the  construction  and  furnishing  of  the 
building,  with  interest  on  sums  paid  out  at  the  rate  of  ten  per 
cent,  per  annum  from  the  date  of  payment;  that  said  J.  M. 
Smith  at  that  time  should  execute  and  deliver  to  plaintiff  his 
promissory  note  for  the  amount  shown  by  said  statement,  pay- 
able in  five  years  with  interest  at  ten  per  cent,  per  annum, 
payable  quarter-yearly,  and  also  a  mortgage,  to  secure  said 
note,  upon  said  undivided  one-half  of  the  premises  described; 
that,  as  further  security  for  the  amount  mentioned  in  said  note, 
the  plaintiff  should  hold  an  undivided  one -half  interest  in  the 
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leases  execated  bj  himself  and  Ford  to  the  United  States  and 
the  city  of  Janesville,  and  should  collect  one- half  the  rents, 
and  out  of  such  rents  pay  the  amount  due  for  interest  on  said 
note  and  mortgage  and  for  taxes,  assessments  and  insurance, 
paying  the  residue  of  said  rents  to  J,M.  Smith f  that  in  case 
Smith  should  be  unable  to  procure  the  above  mentioned  judg- 
ment of  $750  to  be  vacated  or  discharged,  and  plaintiff  should 
be  of  the  opinion  that  it  was  necessary  for  the  purpose  of 
procuring  and  making  said  leases,  he  might  have  said  judg- 
ment discharged  of  record,  and  the  amount  paid  by  him  for 
that  purpose  should  be  included  in  the  statement  above  men- 
tioned, and  in  said  note  and  mortgage,  in  the  same  manner  as 
though  such  sum  had  been  paid  out  in  the  construction  of  said 
building. 

II.  In  pursuance  of  such  agreement,  J.  M,  Smith  and  his 
wife  and  one  Mary  C.  Smith  executed  and  delivered  to  plaintiff 
a  warranty  deed  of  an  undivided  one-half  of  the  premises,  dat«d 
July  31,  1876;  plaintiff  and  Ford  erected  and  completed  the 
building,  and  leased  a  portion  thereof  to  the  United  States; 
plaintiff  then  presented  to  J.  M.  Smith  a  statement  of  the 
moneys  paid  out  by  him  on  account  of  said  building,  to  the 
amount  of  $6,663.23,  and  reconveyed  the  premises  to  J,  M, 
Smith  by  warranty  deed  dated  February  1, 1878;  J,  M.  Smith 
accepted  this  deed,  and,  on  the  same  day,  executed  and  deliv- 
ered to  plaintiff*  his  note  for  $6,663.23,  payable  in  five  years, 
with  interest  at  ten  per  cent.,  payable  quarter-yearly  on  the 
first  days  of  January,  April,  July,  and  October;  and,  to  secure 
this  note,  J,  M,  Smith  and  his  wife,  on  the  same  day,  exe- 
cuted and  delivered  to  plaintiff  the  mortgage  in  suit,  of  the 
undivided  half  of  the  premises.  The  mortgage  contains  the 
following  provision:  "In  case  of  the  nonpayment  of  any 
sum  of  money  (either  of  principal,  interest,  insurance  or  taxes) 
at  the  time  or  times  when  the  same  shall  become  due  agree- 
ably to  the  conditions  of  these  presents  or  of  the  aforesaid  note, 
or  any  part  thereof,  or  within  ten  days  thereafter,  the  whole 


Digitized  by  LjOOQ IC 


204  SUPEEME  COUHT  OF  WISCONSIN, 

Macloon  yb.  Smith,  imp. 

amount  of  said  principal  sam  shall,  at  tho  option  of  said  mort- 
gagee, be  deemed  to  have  become  due,"  etc. 

July  12  and  13,  1878,  the  plaintiff  served  upon  the  mort- 
gagors notice  in  writing  that  there  was  due  and  unpaid  on 
said  note  and  mortgage,  July  1,  1878,  the  sum  of  $87.16,  and 
that,  the  same  not  having  been  paid  within  ten  days  thereafter, 
the  plaintiff  elected  and  declared  the  whole  amount  secured 
by  said  note  and  mortgage  to  be  due. 

III.  This  action  was  commenced  August  3,  1878.  The 
complaint  is  in  the  usual  form.  The  parties  defendant  were 
t/.  Maurice  Smith  and  wife,  the  mortgagors,  Mary  B.  Smith, 
a  subsequent  mortgagee,  and  Franklin  jWhi taker,  a  judgment 
creditor.  The  defendant  J.  Maurice  Smith  alone  answered. 
The  answer  consists  of,  1.  A  counterclaim  and  defense;  and 
2.  A  further  and  separate  defense. 

(1.)  The  former  admits  the  making  of  the  note  and  mort- 
gage of  February  1,  1878,  but  denies  that  the  defendant  was 
at  that  time  indebted  to  the  plaintiff  in  any  greater  sum  than 
$4,861.  It  further  alleges  that  such  indebtedness  arose  upon 
the  agreement  of  July  31, 1876  (which  is  set  forth  in  full); 
that  by  such  agreement  the  defendant  "had  agreed  to  convey 
or  cause  to  be  conveyed  the  lands  described  in  the  complainf, 
to  the  plaintiff,  upon  certain  trusts  and  as  security  for  moneys 
advanced  or  to  be  advanced;  and  that  the  plaintiff,  so  holding 
the  title  to  said  lands,  refused  to  convey  as  he  had  agreed  to 
do,  unless  defendant  would  include  in  said  note  and  mortgage 
the  unjust  and  fraudulent  claims  for  money  unjustly  and 
fraudulently  expended  or  claimed  to  be,  and  so,  by  duress  of 
estate  and  not  of  his  own  free  will,  defendant  was  forced  to 
include  in  said  note  and  mortgage  the  sum  of  $1,802.25,  or 
thereabouts,  in  excess  of  the  amount  actually  owing  by  the 
said  defendant  on  the  said  agreement;  that  said  note  and 
mortgage  were  made  to  extricate  the  title  from  the  unjust 
grasp  of  the  plaintiff,  and  as  the  only  means  of  so  doing  ex- 
cept by  litigation;"  that  a  part  of  the  said  $1,802.25  was  the 
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Bnm  of  $1,002.25  paid  to  satisfy  the  judgment  against  defend- 
ant mentioned  in  the  agreement;  that  such  judgment  was 
void,  and  the  payment  thereof  by  the  plaintiff  unjust  and 
fraudulent;  but  that,  under  duress  and  compulsion,  the  defend- 
ant included  the  sum  so  paid  in  the  note  and  mortgage;  that, 
"under  like  duress  and  compulsion,"  he  included  therein  the 
unnecessary  expense  of  a  marble  floor  in  said  building,  and 
other  sums  wasted  in  finishing  the  same,  amounting  in  the 
aggregate,  including  said  sum  of  $1,002.25,  to  $1,802.25.  It 
further  alleges  that,  in  pursuance  of  the  agreement  of  July  31, 
1876,  the  pl^ntiff  had  collected  rents  more  than  suflScient  to 
pay  all  insurance,  taxes  and  assessments  on  said  premises,  and 
interest  on  said  note  and  mortgage;  that  he  had  neglected  and 
refused  to  render  any  account  of  the  rents  and  profits  so 
received  or  of  the  moneys  paid  out  by  him  for  insurance, 
taxes,  etc.  It  further  alleges  that  the  agreement  and  deed  of 
July  31, 1876,  together  constituted  a  mortgage;  that  the  deed 
of  February  1,  1878,  from  plaintifl  to  defendant,  was  in  effect 
only  an  assignment  of  such  mortgage,  and  vested  no  estate  in 
lands  in  defendant  beyond  a  mere  mortgage  lien ;  and  that  the 
mortgage  of  February  1,  1878,  was  and  is  in  law  a  mortgage 
on  said  prior  mortgage,  to  secure  the  purchase  money  on  the 
sale  and  conveyance  of  said  prior  mortgage  lien.  It  further 
alleges  that  the  interest  on  the  note  and  mortgage  of  February 
1,  1878,  payable,  by  the  terms  thereof,  July  1,  1878,  being 
entitled  to  grace,  was  not  due  until  July  4,  1878;  and  that 
the  election  .of  plaintiff  to  have  the  whole  sum  become  due, 
having  been  made  within  ten  days  after  July  4,  was  prema- 
ture and  of  no  eft*ect. 

(2.)  The  second  and  separate  defense  alleges  that  at  the  time 
of  the  agreement  and  deed  of  July  31, 1876,  Mary  C.  Smith 
was  the  owner  of  the  premises  in  question ;  that  on  the  17th 
day  of  March,  1877,  the  defendant  and  his  wife  executed  and 
delivered  a  warranty  deed  of  said  premises  to  Mary  C.  Smith, 
which  was  recorded  on  the  same  day;  that  the  deed  of  Febru- 
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ary  1, 1878,  from  plaintiff  to  defendant,  was  made  in  violation 
of  the  right  and  against  the  remonstrance  of  Mary  C.  Smith; 
that  said  Mary  C.  Smith  was,  at  the  time  of  the  commence- 
ment of  this  action,  and  still  is,  the  owner  of  said  premises; 
and  that,  she  not  being  a  party  to  the  action,  "  the  court  has 
not  jurisdiction  of  the  subject  matter  of  the  action  to  render  a 
judgment  of  foreclosure  and  sale." 

IV.  Upon  the  trial,  the  court  excluded  all  testimony  tend- 
ing to  prove  the  counterclaim,  and  all  testimony  upon  the 
question  whether  or  not  Mary  C.  Smith  should  be  a  party  to 
the  suit. 

The  court  found  the  facts  substantially  as  stated  in  para- 
graphs I  and  II,  above,  and  further,  that  there  was  due  on  the 
note  for  interest,  July  1,  1878,  the  sum  of  $136.50,  after  de- 
ducting all  payments  of  rent  to  that  date,  and  that,  by  reason 
of  the  service  of  the  notice  by  plaintiff  on  the  mortgagors, 
July  12  and  13, 1878,  the  whole  sum  became  due  and  payable. 
From  a  judgtnent  of  foreclosure  and  sale  in  favor  of  the 
plaintiff,  J.  Maurice  Smith  appealed. 

A.  Hyatt  Smithy  for  appellant: 

For  the  purposes  of  this  appeal  the  answer  will  be  held 
conclusive  upon  all  facts  with  regard  to  which  testimony  was 
excluded.  Sheridan  v.  R.  R.  Co.^  36  N.  Y.,  39;  People  v. 
Roe,  1  Hill,  470;  Kelly  v.  Dutch  Church,  2  id.,  105. 

1.  The  court  erred  in  ruling  out  the  testimony  offered  in 
support  of  the  counterclaim  and  defense.  It  is  alleged  therein 
that  the  note  and  mortgage  were  made  under  compulsion  by 
duress  of  estate.  This  renders  the  note  and  mortgage  void, 
and  is  therefore  a  good  answer.  Assize,  5  Year  Book,  foL 
72,  pi.  14;  Collins  v.  Westhury,  2  Bay,  211;  Hamiony  v. 
Bingham,  12  N.  Y.,  99;  Aatley  v.  Reynolds,  2  Strange,  915; 
Smith  V.  Bromley,  2  Doug.,  696,  n;  Knihhs  v.  Hall,  1  Esp., 
84;  Cartwright  v.  Rowley,  2  id.,  7*23;  Shaw  v.  Woodcock,  7 
B.  &  C,  73;  Atlee  v.  Backhouse,  3  M.  &  W.,  633,  649;  Chase 
V,  Dwinal,  7  Greenl.,  134;  Fleetxoood  v.  City,  2  Sandf.,  475; 
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Clinton  v.  Strong^  9  Johns.,  370;  Ripley  v.  GeUton^  id.,  201; 
Briggs  v.  Boyd,  56  N.  Y.,  289;  Scholly,  Ex'r,  v.  JHunford, 
60  id.,  498;  Baldwin  v.  L.  &  O.  W.  S.  S.  Co.,  74  id.,  125. 
If  not  void  in  toto,  the  note  and  mortgage  should  at  least  be 
reformed  as  to  the  amounts  fraudulently  and  unjustly  included 
therein.  The  giving  of  the  note  was  not  an  extinguishment 
of  the  account,  and  did  not  conclude  the  defendant  from  in- 
quiring into  the  consideration  between  the  parties  to  it. 
White  V.  Dumplce,  45  Wis.,  457.  Certain  sums  having  been 
included  in  the  note  and  mortgage  under  duress,  those  securi- 
ties will  be  reformed  upon  the  same  principle  that  money  paid 
under  like  circumstances  can  be  recovered  back.  County 
Commrs  v.  Parker,  7  Minn.,  267;  Huhhard  v.  Brainard,  35 
Conn.,  563;  Clinton  v.  Strong,  9  Johns.,  370;  Severance  v. 
Kirnball,  8  N.  H.,  386;  Tutt  v.  Ide,  3  Blatchf.,  249;  Z.  c&  L 
R,  R,  Co.  V.  Pattiaon,  41  Ind.,  312;  Spaids  v.  Barrett,  57 
111.,  289;  11  Am.,  10;  Bendy  v.  Soule,  Deady,  400;  Bailey  v. 
Goshen,  32  Conn.,  546;  Block  v.  U.  S.,  8  Ct.  of  CI.,  461; 
Rdbineon  v.  Ezzell,  72  N.  C,  231;  Ogden  v.  Maxwell,  3 
Blatchf.,  319;  Moulton  v.  Bennett,  18  Wend.,  586;  Britton 
V.  FHnk,  3  How.  Pr.,  102;  Townshend  v.  Dyckman,  2  E.  D. 
Smith,  224;  Frye  v.  Lockwood,4:Covf.,  454;  Ripley  v.  Gehton, 
9  Johns.,  201.  The  answer  is  both  counterclaim  and  defense; 
and  if  it  does  not  present  a  case  for  the  reformation  of  the 
mortgage,  it  clearly  sets  up  facts  constituting  a  defense  pro 
tanto. 

2.  The  finding  of  the  court  that,  by  reason  of  the  service  of 
notice  of  plaintiff's  option  on  the  mortgagors,  the  whole 
amount  secured  by  the  note  became  due  and  payable,  was 
erroneous.  The  installment  of  interest  payable  July  1,  1878, 
was  entitled  to  days  of  grace.  1  Parsons  on  B.  &  N.,  374, 
404,  407,  note  i;  2  id.,  463;  Daniel  on  Neg.  Inst.,  461;  Coffin 
V.  LoHng,  5  Allen,  153;  Tucker  v.  Randall^  2  Mass.,  283; 
Greenleaf  V.  Kellogg,  id.,  568;  Cooley  v.  Rose,  3  id.,  221; 
Carlon  v.  Kenealy,  12  M.  &  W.,  139;  Oridge  v,  Sherborne, 
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11  id.,  374;  Bank  of  Utica  v.  Wager,  2  Cow.,  766.  It  did 
not  become  due,  therefore,  until  July  4,  and  the  notice,  having 
been  served  July  12  and  13,  less  than  ten  days  after  the  inter- 
est became  due,  was  premature  and  of  no  effect.  Again, 
plaintiff,  having  collected  rents  and  paid  his  own  interest  and 
claiming  to  have  expended  a  part  of  the  money  collected  for 
taxes  and  insurance,  could  not  exercise  the  right  to  declare 
the  principal  sum  due,  on  failure  in  the  payment  of  an  install- 
ment of  interest,  without  first  giving  notice  to  defendant  of 
the  balance  due,  and  allowing  a  reasonable  time  to  examine 
accounts  and  pay.  This,  as  the  answer  shows,  he  neglected 
and  refused  to  do;  and  a  court  of  equity  will  not  aid  him  to 
declare  a  forfeiture  caused  by  his  pwn  negligence  and  conceal- 
ment. Noyes  v.  Clark,  7  Paige,  179;  Mitchell  v.  Burnham^ 
44  Me.,  303;  James  v,  Johnson,  6  Johns.  Ch.,  417;  Holridge 
V.  Gillespie,  2  id.,  30;  Clark  v.  Brown,  3  Allen,  509;  1 
Washb.  R.  P.,  Bk.  1,  ch.  XVI,  sec  1,  par.  26. 

3.  The  court  erred  in  excluding  testimony  tending  to  estab- 
lish the  second  and  separate  defense.  It  appears  therein  that 
Mary  C.  Smith  was  the  owner  of  the  fee  of  the  premises,  and 
was  therefore  a  necessary  party  to  this  action. 

4.  The  deed  of  July  31, 1876,  together  with  the  agreement 
to  reconvey,  constituted  a  mortgage.  Eogan  v.  Walker,  2  Pin., 
463;  S.  C,  1  Wis.,  527;  Knowlton  v.  Walker,  13  id.,  264; 
Orton  V,  Knob,  3  id.,  576;  Plato  v,  lioe,  14  id.,  453;  Kent  v. 
Agard,  24  id.,  378;  Magoon  v.  Callahan,  39  id.,  141;  Brink- 
man  V.  Jones,  44  id.,  498.  The  plaintiff  acquired  thereby  no 
estate  in  lands,  but  only  a  mortgage  lien.  3  N.  J.  Eq.  (2  Green), 
14;  Jackson  v.  Lodge,  36  Cal.,  28;  McMillan  v.  Richards, 
9  id.,  365;  Goodenow  v.  Ewer,  16  id.,  461;  Boggs  v.  Fowler, 
id.,  559;  Fogarty  v.  Sawyer,  17  id.,  589;  Button  v.  War- 
schauer,  21  id.,  609;  Bludworth  v.  Lake,  33  id.,  265;  Bavis 
V.  Anderson,!  Ga.,176;  Ragland  v,  Jtistices,10 id,, 65',  Fife 
V.  Cole,  26  id.,  197;  U.  S.  v.  Athens  Armory,  35  id.,  344; 
Seals  V.  Cashin,  2  Ga.  Dec,  76;  Hall  v.  Savill,  3  Iowa,  37; 
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Chick  V.  WilletSj  2  Kan.,  384;  Oaruthera  v,  Humphrey ^  12 
Mich.,  270;  Bryan  v.  JStitts,  27  Barb.,  503;  Thayer  v.  Cramei\ 
1  McCord,  395;  Brinkman  v.  Jpnea^  44  Wis.,  498.  The  deed 
of  March  17, 1877,  from  defendant  to  Mary  C.Smith,  conveyed 
the  premises  to  her;  and  by  virtue  thereof  and  of  the  assign- 
ment to  her,  on  the  same  dity,  of  the  agreement  of  July  31, 
1876,  she  became  entitled  to  a  conveyance  from  the  plaintiff, 
and  bound  herself  to  make  the  note  and  mortgage  in  pur- 
suance of  the  agreement.  The  deed  of  February  1,  1878, 
from  plaintiff  to  defendant,  conveyed  only  the  plaintiff's  mort- 
gage lien  acquired  by  the  deed  and  agreement  of  July  31, 1876, 
that  being  the  only  interest  which  plaintiff  then  had  in  the 
premises.  Stark  v.  Brown^  12  Wis.,  572;  Tallman  v.  Ely^  6 
id.,  258;  Friahe  v.  Kramei^^a  Zesseey  16  Ohio,  125;  Alden  v. 
Garver^  32  111.,  32.  The  plaintiff  having  refused  to  convey  to 
Mary  0.  Smith,  the  owner  of  the  premises  and  assignee  of  the 
agreement  of  July  31,  1876,  and  take  a  note  and  mortgage 
from  her,  and  having  taken  a  mortgage  from  defendant,  who 
was  then  only  the  assignee  of  the  original  mortgage  lien,  will 
be  presumed  to  have  waived  the  mortgage  on  the  fee  with 
the  note  of  the  assignee  of  the  agreement,  and  to  have 
elected  to  take  the  note  of  the  defendant  secured  by  a 
mortgage  on  such  mortgage  lien.  The  instrument  in  suit  is, 
therefore,  only  a  mortgage  on  a  mortgage,  and  the  judgment 
should  have  directed  a  sale  of  the  original  mortgage,  not  of 
the  land.     For  this  error  the  judgment  will  be  reversed. 

A.  A.  JacksoTiy  for  respondent: 

1.  The  first  part  of  the  answer  does  not  state  a  cause  of  ac- 
tion, and  does  not,  therefore,  amount  to  a  counterclaim.  It 
appears  by  the  answer  itself,  that  the  amount  paid  to  satisfy 
the  judgment  against  the  defendant  was  included  in  the  note 
and  mortgage  with  the  full  consent  of  the  defendant;  and  it 
is  nowhere  alleged  that  this  was  done  by  mistake  of  either  of 
the  parties,  or  through  any  fraud  on  the  part  of  the  plaintiff. 
The  settlement  made  by  the  parties  is  binding  until  it  is  im- 
Voi.  XLTX.-14 


Digitized  by  LjOOQ IC 


210  SUPEEME  COURT  OF  WISCONSIN, 

Macloon  vs.  Smith,  imp. 

peached  for  fraud  or  mistake^  Martin  v.  Beckwith,  i  Wis., 
219;  Calkins  v.  The  State^  13  id.,  389,  394r,  397;  Kercheval  v. 
Doty  J  31  id.,  476;  Johnson  v.  Parker,  34  id.,  596;  Wilson  v. 
Rxmkely  38  id.,  526;  Murray  v.  Toland,  3  Johns.  Ch.,  569, 
574;  Lockwood  v.  Thorne,  11  K  Y.,  170;  2  L.  0.  in  Eq.,  269. 
The  answer  does  not  state  facts  suflBcient  to  entitle  defendant 
to  have  the  note  and  mortgage  reformed.  Courts  of  equity 
will  not  reform  written  instruments  where  neither  fraud 
nor  mistake  in  the  execution  thereof  is  alleged.  Newton  v. 
Uolley,  6  Wis.,  592,  604;  Lake  v.  Meacham,  13  id.,  355,  362; 
Fowler  v,  Adams,  id.,  458;  McClellan  v.  Sanford,  26  id., 
595;  Wells  v.  Ogden,  30  id.,  637;  Kercheval  v.  Doty,  31  id., 
476,  491;  Neff  v.  Mains,  33  id.,  689;  Story  Eq.  Jur.,  sec. 
157;  Lyman  v.  Ins.  Co.,  17  Johns.,  373;  Neviics  v.  Danlap, 
33  N.  Y.,  676;  Story  v.  Conger,  36  id.,  673.  If  the  appellant 
repudiates  the  settlement  made,  and  seeks  to  reform  the  note 
and  mortgage,  he  must  offer  to  reconvey  the  premises  and  re- 
store the  plaintiff  to  the  position  he  occupied  before  the 
settlement.  Crosier  v.  Acer,  7  Paige,  137,  143.  There  are  no 
facts  stated  in  the  answer  to  sustain  the  allegation  that  defend- 
ant was  compelled  by  duress  of  estate  to  include  in  the  note 
and  mortgage  the  amount  paid  to  satisfy  the  judgment. 
Duress  is  made  up  of  distinct  facts,  and  these  should  have 
been  set  forth.  Richardson  v.  Rittle,  31  Ind.,  119.  It  fully 
appears  by  the  answer,  that,  by  the  agreement,  the  plaintiff 
had  the  right  to  pay  the  judgment  and  include  the  amount  in 
the  note  and  mortgage.  The  duress  compelled  him  only  to 
perform  his  agreement.  To  make  void  a  written  instrument 
there  must  be  something  different.  3  Washb.  R.  P.,  235; 
Chittyon  Con.  (5th  ed.),  206;  Greenleaf's  Cruise,  Vol.  IV, 
Title  32,  ch.  27,  sec.  11;  BarreU  v.  French,  1  Conn,,  354. 
The  first  part  of  the  answer,  therefore,  showing  no  duress  and 
no  reason  why  the  instrument  should  be  reformed,  and  no 
facts  constituting  a  counterclaim,  there  was  no  error  in  exclud- 
ing evidence  in  support  of  it. 
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2.  The  notice  by  plaintiff  of  his  option  that  the  principal 
sum  of  the  note  should  become  due,  was  not  premature.  In- 
terest was  due  July  1,  1878,  and  was  not  entitled  to  grace. 
Our  statute  (R  S.  1858,  ch.  60,  sec.  5;  E.  S.,  sec.  1680) 
adopts  the  commercial  law.  By  custom  of  merchants,  days  of 
grace  were  never  allowed  except  upon  payments  of  the  princi- 
pal sum.  No  case  declares  the  maker  of  a  note  entitled  to 
grace  on  the  payment  of  installments  of  interest. 

3.  If  the  second  and  separate  defense  is  intended  as  an 
answer  in  the  nature  of  a  demurrer  to  the  jurisdiction,  it  needs 
no  argument  to  show  that  the  court  has  jurisdiction  of  the 
subject  matter.  If  it  is  an  answer  in  the  nature  of  a  demur- 
rer for  defect  of  parties  defendant,  in  that  Mary  0.  Smith  was 
not  made  a  party,  the  answer  itself  shows  that  she  was  neither 
a  necessary  nor  a  proper  party.  It  sets  up  title  in  her  by  vir- 
tue of  a  deed  from  the  defendant  March  17, 1877,  at  a  time 
when  the  defendant  had  no  title  to  the  lands  and  when  the 
plaintiff  held  the  absolute  title  under  the  deed  of  July  31, 1876, 
in  which  Mary  C.  Smith  joined.  Her  title,  if  any,  acquired 
by  such  deed  from  the  defendant,  would  have  inured  to  the 
plaintiff.  2  Washb.  R  R,  251;^  3  id.,  407;  Herman  on  Es- 
toppel,  sec.  273  et  seq.  If  her  interest  was  acquired  prior  or 
is  paramount  to  the  mortgage,  as  the  answer  alleges,  she  is 
neither  a  necessary  nor  a  proper  party.  Strobe  v,  Doxoner^ 
13  Wis.,  10;  Pelton  v.  Farmin^  18  id.,  222;  Roche  v.  Knight^ 
2  id.,  324;  Roberta  v.  Wood,  38  id.,  60,  68;  Corning  v.  Smith, 
6  N.  Y.,  82.  The  defendant  is  estopped  from  showing  title  in 
another,  by  the  recital,  in  the  agreement  of  July  31, 1876,  that 
he  and  Ford  are  joint  owners  of  the  premises.  Woodman  v. 
Clappy  21  Wis.,  350;  Mackey  v,  Stafford,  43  id.,  653;  Lainr- 
son  V.  Trem^ere,  1  Ad.  &  El.,  792;  Bowman  v.  Taylor,  2  id., 
278;  Rees  V.  Z^yc?,  Wightwick,  123;  Jackson  v,  Parhhurst, 
9  Wend.,  209;  Lee  v,  Clark,  1  Hill,  56;  Carver  v.  Jackson, 
4  Pet,  83;  Van  Rensselaer  v.  Kearney,  11  How.,  297,  325; 
French  v.  Spencer,  21  id.,  228;  Herman  on  Estop.,  sec.  238. 
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A  similar  estoppel  results  from  the  covenants  of  the  deed  of 
July  31, 1876.  Wilkinson  v.  Scott,  17  Mass.,  249;  DucTiess 
of  Kingston's  Case,  2  Smith's  L.  C.  573;  Goodtitle  v.  Bailey, 
Cowp.,  597;  3  Washb.  on  R  P.,  91.  Also  from  the  covenants 
of  the  mortgage,  in  suit.  Barber  v.  Harris,  15  Wend.,  615; 
Avery  v.  Judd,  21  Wis.,  262. 

4.  The  deed  and  agreement  of  July  31,  1876,  do  not  consti- 
tute a  mortgage.  The  essential  elements  of  a  mortgage  are 
lacking.  The  deed  was  in  no  case  to  become  void.  The  rela- 
tion of  debtor  and  creditor  was  not  created  by  the  agreement, 
and  did  not  exist  until  the  making  of  the  note  and  mortgage 
in  pursuance  of  the  agreement.  The  agreement  was  in  the 
nature  of  a  contract  of  sale  and  resale.  This  was  the  inten- 
tion  of  the  parties,  expressed  in  unambiguous  terms.  The 
court  will  carry  out  their  intention,  and  not  make  a  new  con- 
tract for  them.  Cornell  v.  Hall,  22  Mich.,  377,  383;  Good- 
man V,  Grierson,  2  Ball  &  Beat.,  274;  Conway^ s  Ex^r  v. 
Alexander,  7  Cranch,  218;  lioiinson  v.  Cropsey,  2  Edw.,  138; 
S.  C,  6  Paige,  480;  Glover  v,  Payn,  19  Wend.,  518;  Brown  v. 
Dewey,  2  Barb.,  28;  4  Kent's  Comra.,  144  and  notes. 

Cole,  J.  Without  doubt,  the  circuit  court  excluded  the 
evidence  in  support  of  the  first  defense  or  counterclaim  be- 
cause it  presented  no  case  entitling  the  defendants  to  relief. 
In  that  view  of  the  answer  we  fully  concur.  It  is  claimed 
by  the  learned  counsel  for  the  defendants  J.  Maurice  Smith 
and  wife,  that  the  note  and  mortgage  souglit  to  be  foreclosed 
were  not  voluntarily  made;  that  they  were  executed  under  a 
species  of  duress  or  compulsion,  so  as  not  to  be  the  free  act  of 
the  mortgagors.  But  this  claim,  as  it  appears  to  us,  is  over- 
whelmingly disproved  by  the  allegations  of  the  answer.  The 
answer  sets  out  the  agreement  entered  into  between  the  plaint- 
iff and  J.  M.  Smith  and  wife,  bearing  date  July  31,  1876. 
By  the  express  covenants  of  this  agreement.  Smith  and  wife 
bound  themselves  to  execute  a  note  and  mortgage  to  the  plaint- 
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iff  upon  the  undivided  one-half  of  the  premises  described,  to 
secure  the  amount  paid  out  by  the  plaintiff  in  the  construction 
and  furnishing  of  the  building  which  the  parties  contemplated 
and  provided  should  be  erected.  There  is  surely  no  pretense 
that  this  agreement  was  not  freely  and  voluntarily  executed ; 
and  the  note  and  mortgage  in  suit  were  given  merely  in 
accordance  with  its  terms.  It  is  futile  to  claim  that  the  note 
and  mortgage  were  executed  under  duress  or  compulsion,  in 
view  of  these  matters  in  the  answer. 

But  it  is  said  that  if  the  note  and  mortorao^e  were  not  void 
in  totOj  they  should  be  reformed  upon  the  facts  stated,  and  the 
amounts  stipulated  in  them  to  be  paid  should  be  greatly  re- 
duced. The  most  considerable  item  which  it  is  insisted  was 
wrongfully  included  in  these  securities,  is  the  judgment  in 
favor  of  the  United  States  v.  «/".  Maurice  Smith  et  al.  in  the 
U.  S.  circuit  court  for  the  western  district  of  Wisconsin.  But 
the  agreement  before  referred  to  provides  that,  in  case  Smith 
should  be  unable  to  cause  that  judgment  to  be  set  aside  and 
discharged,  and  the  plaintiff  should  be  of  the  opinion  that  it 
was  necessary,  for  the  purpose  of  securing  the  leases  men- 
tioned, that  this  judgment  should  be  discharged  of  record, 
then  he  had  the  right  to  pay  and  satisfy  the  judgment,  and  to 
include  the  amount  paid  by  him  for  that  purpose,  with  inter- 
est, in  the  note  and  mortgage  which  it  was  agreed  should  be 
given.  This  right  to  discharge  the  judgment  is  provided  for 
in  language  so  clear  as  to  leave  no  room  for  doubt  upon  the 
subject.  As  the  plaintiff  was  thus  plainly  authorized  to  pay 
that  judgment  if  he  deemed  it  necessary  to  do  so  in  order 
to  protect  his  rights,  and*  include  the  amount  paid  in  his  state- 
ment of  expenditures  upon  the  property,  there  is  no  ground 
for  excluding  that  sum  from  the  amount  of  the  mortgage 
debt  It  certainly  does  not  lie  in  the  mouth  of  the  mort- 
gagors to  insist  that  it  should  be  deducted  from  the  mortgage 
debt,  in  the  face  of  their  clear,  positive  and  explicit  stipula- 
tions, more  than  once  repeated  in  the  agreement,  that  it  might 
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be  included  in  the  note  and  mortgage,  provided,  in  the  opinion 
of  the  plaintiff,  it  became  necessary  to  pay  the  judgment  for 
the  protection  of  his  interest  in  the  building  and  premises; 
and  for  the  purpose  of  perfecting  the  title  to  the  property,  and 
to  secure  his  interest  therein,  it  seems  that  he  considered  it 
necessary  to  discharge  this  judgment,  and  did  actually  pay  it 
in  December,  1876,  as  he  had  the  undoubted  right  to  do.  It  is 
further  alleged  in  the  answer,  that,  *•  under  a  like  duress  and 
compulsion,"  the  defendants  were  compelled  to  allow  the 
plaintiff  to  include  in  the  note  and  mortgage  the  unnecessary 
expense  of  laying  a  marble,  instead  of  a  wood,  floor,  in  the 
room  leased  to  the  United  States  for  a  post-office;  and  also  the 
expense  of  finishing  off  a  part  of  the  building  for  the  city 
offices,  amounting  together  to  nearly  $800. 

No  satisfactory  explanation  or  reason  is  assigned  in  the 
answer  for  allowing  these  claims  when  the  note  and  mortgage 
were  executed,  February  1,  1878,  if  they  were  really  unjust 
and  improper.  At  that  time  the  parties  had  an  accounting 
and  settlement  of  the  moneys  due  the  plaintiff  according  to 
the  contract.  This  is  an  irresistible  inference  from  the 
answer.  It  is  true,  at  the  outset  of  the  answer  there  is  the 
general  charge  that  the  plaintiff,  holding  the  title  to  the  real 
estate,  refused  to  convey  the  same  as  he  had  agreed  to  do, 
nnless  the  defendant  would  include  in  the  note  and  mortgage 
the  unjust  and  fraudulent  claims  for  nioney  unjustly  and 
fraudulently  expended,  or  claimed  to  have  been  expended, 
upon  the  property,  and  so,  by  duress  of  estate  and  not  of  his 
own  free  will,  the  defendant  was  forced  to  include  in  the  note 
and  mortgage  the  sum  of  $1,802.25,  or  thereabouts,  in  excess 
of  the  amount  actually  owing  by  the  defendant  on  the  agree- 
ment; and  that  the  not«  and  mortgage  were  made  to  extricate 
the  title  from  the  unjust  grasp  of  the  plaintiff,  and  as  the  only 
means  of  so  doing,  except  by  litigation. 

We  have  already  seen  that  the  judgment  of  $1,000  was 
rightly  paid;  that  the  defendants  could  not  be  relieved  from 
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including  that  in  the  note  and  mortgage;  and  m  respect  to  the 
other  claims,  for  putting  down  the  marble  floor  and  finishing 
off  the  rooms  for  the  city  offices,  the  answer  is  barren  of  all 
facts  which  tend  to  show  that  any  duress  or  coercion,  in  the 
proper  sense  of  the  word,  was  used  to  compel  the  defendants 
to  allow  them.  According  to  the  answer,  the  defendants  were 
induced  to  consent  that  these  claims  should  be  included  in  the 
note  and  mortgage  "  under  like  duress  and  compulsion  "  to  that 
which  influenced  them  to  include  the  judgment.  Without 
spending  any  further  time  upon  this  point,  we  will  say  that 
there  is  nothing  stated  in  the  answer  which  would  justify  a 
court  in  settfng  aside  the  accounting  and  settlement  made  when 
the  note  and  mortgage  were  executed.  Manifestly  the  matters 
stated  in  the  answer  do  not  impeach  the  settlement  either  for 
fraud  or  duress. 

The  note  and  mortgage  bear  date  February  1,  1878,  are 
given  to  secure  the  payment  of  $6,663.25,  five  years  from  date, 
with  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum, 
payable  quarterly,  on  the  first  days  of  January,  April,  July  and 
October,  in  each  year.  There  is  a  condition  in  the  mortgage  to 
the  effect  that  in  case  of  the  non-payment  -of  any  sum  of  money, 
either  principal  or  interest,  insurance  or  taxes,  at  the  time  or 
times  they  should  become  due  agreeably  to  the  terms  of  the 
note  and  mortgage,  or  within  ten  days  thereof,  the  whole  amount 
of  the  principal  sum  secured  by  the  mortgage  should,  at  the 
option  of  the  mortgagee,  be  deemed  to  have  become  due,  and 
the  same,  with  interest  thereon,  should  be  collectible  in  an 
action  at  law,  or  on  foreclosure  of  the  mortgage,  in  the  same 
manner  as  if  the  whole  principal  had  been  made  payable  at  the 
time  when  any  default  should  occur.  There  was  a  default  in 
the  payment  of  the  interest  due  on  the  first  day  of  July,  1878; 
and  on  the  twelfth  day  of  that  month  the  plaintiff  exercised 
his  option  by  giving  notice  to  the  defendant  J,  M,  Smith  that 
he  elected  to  have  the  whole  principal  sum  due. 

The  next  question  to  be  considered  is,  Had  the  plaintiff  the 
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right  to  exercise  the  option  given  him  at  the  time  and  in  the 
manner  he  did?  On  the  part  of  the  defendants  it  is  insisted 
that  the  interest  was  not  due  and  payable  on  the  first  day 
of  July,  because  days  of  grace,  by  the  law  merchant,  were 
allowed  for  its  payment.  If  this  position  is  correct,  notice  of 
the  option  was  prematurely  given.  ,  We  have  not  been  referred 
to  any  authority  which  holds  that  days  of  grace  are  allowed  on 
interest  payable  as  this  was,  while  there  are  some  intimations  in 
the  books  adverse  to  this  view.  Thus  in  National  Bank  of 
North  America  v.  Kirhy^  108  Mass.,  497,  the  question  before 
the  court  was  as  to  what  effect  the  failure  to  pay  interest  should 
have  upon  the  credit  of  a  note  which  was  payable  four  years 
from  date,  with  interest  payable  annually.  Colt,  J.,  in  deliver- 
ing the  opinion  of  the  court,  says:  ''Interest  is  an  incident  of 
the  debt,  and  differs  from  it  in  many  respects.  It  is  not  sub- 
ject to  protest  and  notice  to  indorsers,  or  to  days  of  grace, 
according  to  the  law  merchant."     p.  501. 

In  Oatlin  v.  Lymany  16  Vt.,  44,  an  action  was  brought  to 
recover  a  year's  interest  on  a  note  payable  ten  years  from  date, 
with  annual  interest.  It  was  held  that  the  action  might  be 
immediately  brought  if  the  interest  was  not  paid  on  the  day 
fixed.  When  a  bill  or  note  is  payable  in  installments  it  is 
entitled  to  grace  on  each  installment,  for  the  reason  that  it  is 
considered  and  treated  as  so  many  instruments  in  one  form. 
Oridge  v.  Sherlorne^  11  M.  &  W.,  374. 

In  Coffin  V.  lioringy  5  Allen,  153,  Bigelow,  0.  J.,  says: 
"We  suppose  the  rule  to  be  well  settled  by  uniform  commer- 
cial usage,  that  when  a  note,  or  an  installment  of  a  note, 
bearing  interest,  becomes  due  on  a  certain  fixed  day,  both  the 
principal  and  interest  are  payable  on  the  same  day;  that  is, 
after  the  expiration  of  the  three  days  allowed  for  grace.  The 
interest,  being  a  mere  incident  of  the  principal,  follows  the  lat- 
ter, and  becomes  payable  at  the  same  time.  .  .  .  Whether 
the  same  rule  would  apply  if  no  part  of  the  principal,  but  only 
the  interest,  on  the  debt  had  fallen  due  on  the  first  day  of  the 
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month,  we  are  not  called  on  to  determine  in  the  present  case.'^ 
p.  154. 

In  tlie  light  of  these  authorities  we  are  inclined  to  hold 
that  the  interest  became  due  on  the  first  day  of  July,  and 
that  the  defendant  Smith  was  not  entitled  to  days  of  grace 
for  its  payment.  The  plain  object  of  these  provisions  is  to 
secure  the  prompt  payment  of  interest,  and  we  think  the 
plaintiff  might  exercise  his  option  and  give  notice  on  the 
twelfth  of  the  month  that  he  elected  that  the  principal  sum 
should  be  due.  These  conditions  are  held  to  be  valid,  and  are 
not  treated  as  being  in  the  nature  of  a  penalty  or  forfeiture. 
Basse  v.  Gallegger^  7  Wis.,  442 ;  Marine  Bank  v.  International 
Bank^  9  Wis.,  57;  Rosseel  v.  Jarvts,  15  Wis.,  633;  Schooler/ 
V.  liomainy  31  Md.,  574;  Ruhens  v.  Prindle,  44  Barb.,  336. 

It  is  insisted  that  the  plaintiff  had  no  right  to  exercise  his 
option,  because  he  had  rendered  no  statement  as  to  the 
amount  of  interest  due  after  applying  the  rents  which  he 
was  authorized  to  collect.  It  is  a  sufficient  answer  to  this  ob- 
jection to  say  that  the  defendant  «/".  M.  Smith  must  have 
known  that,  if  all  of  the  rents  were  applied  to  the  payment  of 
interest,  there  would  still  be  due  on  tiie  first  of  July,  1878, 
$27.63.  Moreover,  in  order  to  protect  his  mortgage  and  make 
it  good  security,  the  plaintiff  was  compelled  to  pay  taxes  and 
insurance,  which  the  defendant  himself  had  agreed  to  pay. 
The  defendant's  obligation  to  keep  tha  property  insured  for 
the  benefit  of  the  plaintiff,  and  pay  the  taxes,  was  as  binding 
as  the  covenant  to  pay  the  principal  sum  secured;  and  a  fail- 
ure to  perform  that  covenant  was  a  default,  within  the  mean- 
ing  of  the  mortgage,  as  much  as  a  failure  to  pay  the  interest. 

In  what  is  called  the  second  defense  in  the  answer,  certain 
matters  are  stated  for  the  evident  purpose  of  showing  that 
Mary  C.  Smith,  a  sister  of  the  defendant  J,  M.  Smith,  is 
really  the  owner  of  the  property,  and  should  be  made  a  party 
to  the  action.  It  is  alleged  that  the  plaintiff  obtained  a  tax 
title  on  the  property  in  1874,  and  soon  thereafter  conveyed 
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his  interest  under  the  tax  deed  to  Mary  C.  Smith.  For  years 
prior  to  this  time  e/l  M.  Smith  claimed  to  be  the  owner  and 
in  possession  of  the  property  under  a  deed  from  O.  B.  Matti- 
son,  dated  April  17,  1867,  and  of  course  was  bound  to  pay  the 
taxes  for  the  nonpayment  of  which  the  property  was  sold  in 
1871.  But  on  the  Slst  day  of  July,  1876,  at  the  date  of  the 
agreement  .before  referred  to,  Mary  C,  together  with  J,  M, 
Smith  and  wife,  conveyed,  by  deed  of  warranty,  the  property 
to  the  plaintiff,  to  perfect  in  liim  a  good  and  sufficient  title, 
in  fee  simple  to  an  undivided  one- half  of  the  property,  free 
from  all  liens  and  incumbrances  except  the  judgment  in  favor 
of  the  United  States,  in  compliance  with  the  covenants  in 
that  agreement.  In  March,  1877,  J.  M.  Smith  and  wife  con- 
veyed their  interest  to  Mary  C.  Smith,  and  assigned  to  her 
the  agreement  of  July  31,  1876.  Afterwards  they  executed 
the  note  and  mortgage  in  suit.  Now  it  is  said  that  the  effect 
of  tliese  various  instruments  and  conveyances  was  to  make 
Mary  C.  the  real  owner  of  the  equity  of  redemption.  But 
whether  that  was  so  or  not  we  shall  not  inquire,  nor  enter  at 
all  into  the  question  as  to  the  effect  of  these  various  transac- 
tions. It  is  sufficient  to  say  that  if  the  position  of  counsel  is 
correct  as  to  them,  it  really  affords  no  reason  why  this  mort- 
gage, given  by  J.  M,  Smith  and  wife  on  the  property,  should 
not  be  foreclosed  as  to  them.  In  the  mortgage  itself,  J.  if. 
Smith  covenants  to  defend  the  title  against  all  claims,  and  he 
is  therefore  clearly  estopped  from  saying  here  that  his  sistpr 
has  a  title  which  defeats  the  mortgage.  But,  further,  we  re- 
mark that  if  Mary  0.  Smith  has  any  interest  whatever  in  the 
property  —  a  question  we  do  not  feel  called  upon  now  to 
consider,  —  certainly  it  is  one  prior  and  paramount  to  the 
mortgage,  and  her  rights  will  not  be  affected  by  the  fore- 
closure, to  which  she  is  not  made  a  party.  This  is  all  we 
deem  it  necessary  to  say  as  to  the  second  defense. 

By  the   Court.  —  The  judgment  of  the  circuit  court  is 
affirmed. 
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April  2— April  20,  1880. 

(1)  Verdict  in  equity,    (2)  Reversal  upon  preponderance  of  emdence. 

1.  In  equity  causes,  the  verdict  of  a  jury  is  only  in  aid  of  the  court,  and  has 

not  the  same  effect  as  a  verdict  at  law. 

2.  In  this  cause,  which  was  foreclosure  of  a  mortgage  securing  a  note,  a 

judgment  for  defendant  is  reversed  because  this  court  is  satisfied  that  a 
dear  preponderance  of  evidence  shows,  contrary  to  the  verdict  and  find- 
ing below,  that  the  note  was  not  fully  paid. 

APPEAL  from  the  Circuit  Court  for  Kenosha  County. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Charles  Quarles,  and  for  the  respondent  on  that  of  J.  V. 
Quarles. 

Tatlor,  J.  This  was  an  action  to  foreclose  a  mortgage 
given  by  the  respondent  and  her  deceased  husband  to  the 
appellant  in  October,  1866,  to'  secure  the  sum  of  $500,  with 
interest  at  ten  per  cent,  per  annum.  It  is  admitted  that  one 
year  after  the  date  of  the  same,  $450  was  paid  —  that  is,  $400 
principal  and  $50  interest, — leaving  $100  of  principal  due  at 
that  date.  Tlie  defendant  alleges  in  her  answer  that  the 
whole  sum  secured  by  said  mortgage  has  been  fully  paid. 
The  plaintiff  admits  that  the  interest  on  the  $100  was  paid 
regularly  to  the  27th  of  October,  1877.  The  husband  of  the 
defendant  died  on  the  20th  of  March,  1878.  The  issue  upon 
the  question  of  payment  was  submitted  to  a  jury,  and  found 
in  favor  of  the  defendant.  The  plaintiff  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  evidence; 
his  motion  was  denied,  and,  without  hearing  any  further 
proofs,  the  court  found  -he  fact  of  payment  in  favor  of  the 
defendant,  and  entered  judgment  in  her  favor,  dismissing  the 
plaintiff 's  complaint,  with  costs. 

The  case  presents  a  pure  question  of  fact,  and,  after  a  care- 
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ful  examination  of  the  evidence,  we  are  forced  to  the  conclu- 
sion that  the  verdict  of  the  jury  and  the  finding  of  the  court 
are  against  the  clear  preponderance  of  the  evidence,  and  that 
the  judgment  ought  not  to  stand.  It  is  true,  a  jury  have 
found  in  favor  of  the  defendant  after  a  suflSciently  fair  trial, 
so  far  as  we  can  see  from  the  record;  but,  as  this  is  an  equity 
case,  it  cannot  be  permitted  to  stand  if  it  is  clearly  against 
the  weight  of  evidence.  The  verdict  of  a  jury  in  an  equity 
case  is  only  in  aid  of  the  court,  and  the  court  is  not  bound 
by  it  to  the  same  extent  as  in  a  case  at  law.  The  law  requires 
this  court,  upon  appeal,  to  review  the  questions  of  fact  upon 
the  evidence.  In  cases  of  this  kind  this  court  has  repeatedly 
held  that  it  would  not  reverse  a  finding  of  fact  by  the  court 
below,  unless  it  appeared  that  such  finding  was  clearly  against 
the  preponderance  of  the  evidence.  Murphy  v.  Dunning^  30 
Wis.,  296;  Ely  v.  Daily,  40  Wis.,  52, 

In  this  case  there  is  evidence  of  great  weight  in  favor  of 
the  plaintiJBE,  tlie  effect  and  weight  of  which  this  court  can 
estimate  as  well  as  the  jury  or  tne  court  below.  They  are  facts 
the  truth  of  which  does  not  depend  upon  mere  statements  of 
witnesses  upon  the  stand,  the  credibility  of  which  can  only 
be  fairly  estimated  by  the  judge  who  sees  the  manner  and 
bearing  of  the  witness,  as  well  as  hears  what  is  said.  They 
are  most  material  facts.  The  plaintiff  produces  in  court  the 
note  and  mortgage,  not  in  any  way  cancelled.  The  note  shows 
the  indorsement  of  the  $450,  alleged  by  all  parties  to  have 
been  paid  one  year  after  the  same  was  made;  and  it  also  has 
indorsed  on  it  the  payment  of  $10  at  the  end  of  each  year 
from  that  date  down  to  the  27th  day  of  October,  1877,  before 
the  death  of  the 'husband  of  the  plaintiff;  and  these  indorse- 
ments do  not  appear  to  have  been  made  up  for  the  occasion. 
The  fact  of  the  possession  of  these  papers  by  the  plaintiff  is 
so  inconsistent  with  the  claim  of  the  defendant — that  this  mort- 
gage was  given  up  to  her  in  October,  1867,  that  the  note  was 
fully  paid  and  surrendered  to  her  in  October,  1868,  and  that 
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she  had  them  in  her  drawer  until  a  fire  which  occurred  in 
1874,  when  she  took  the  drawer  out  and  placed  it  on  the 
sidewalk,  and  that  since  that  time  she  has  never  seen  them, — as 
to  render  her  claim  almost  incredible,  especially  as  there  is  an 
entire  absence  of  any  proof  that  the  plaintiff  was  in  the  neigh- 
borhood of  the  fire  when  it  occurred. 

There  is  no  reasonable  way  of  accounting  for  the  possession 
of  the  papers  by  the  plaintiff,  consistent  with  the  evidence  of 
the  defendant.  If  she  had  shown  that  the  plaintiff  was  at  the 
fire  at  the  time  she  placed  the  drawer,  with  the  papers,  as  she 
claims,  in  it,  on  the  sidewalk,  there  might  have  been  some 
possibility  that  he  had  unlawfully  taken  them  from  the  drawer. 
Again,  if  the  note  had  been  paid  in  1868,  and  delivered  to  the 
defendant,  it  is  probable  that  it  would  have  been  cancelled  in 
some  way,  either  by  marking  it  paid,  erasing  the  names,  or  in 
some  other  way  mutilating  the  same.  If  the  mortgage  upon 
real  estate  had  been  delivered  up  satisfied,  there  is  at  least  a 
presumption  that  it  would  have  been  satisfied  of  record.  All 
these  circumstances  are  evidence  against  the  defendant,  of 
more  or  less  weight.  The  testimony  of  Mr.  Baker,  who  is  an 
intelligent  witness,  is  very  damaging  to  the  defendant's  case. 
Mr.  Baker  says  the  indorsement  on  the  note,  "  November  2, 
1868,  received  on  the  within  note  $10,"  is  in  his  handwriting; 
that  the  note  was  in  his  possession  at  the  time  the  indorsement 
was  made,  and  for  some  time  after;  yet  the  defendant  swears 
that  the  plaintiff  was  paid  $110,  the  principal  and  interest  due 
on  the  note,  October  29,  1868,  and  that  the  note  was  then 
delivered  to  her.  It  seems  impossible  that  this  should  be  true, 
and  yet  that  Mr.  Baker  should  have  had  it  in  his  possession 
and  have  indorsed  the  payment  of  one  year's^interest,  Novem- 
ber 2,  1868,  and  that  he  had  it  in  his  possession  after  that. 
Mr.  Baker  could  not  very  well  be  mistaken  as  to  his  hand- 
writing, and  the  indorsement  shows  the  time  it  was  made. 
This  evidence  is  almost  conclusive  against  the  theory  that  the 
note  remained  in  the  hands  of  the  defendant  from  the  latter 
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part  of  October,  1868,  to  the  time  of  the  fire  in  1874;  and  the 
inference  to  be  drawn  from  that  theory  of  the  defendant  is, 
that  all  the  indorsements  of  interest  were  made  after  the  same 
came  to  the  possession  of  the  plaintiff,  after  such  fire.  There 
is  also  the  evidence  of  the  witness  Dabbs,  who  swears  posi- 
tively that  he  carried  the  money  from  the  deceased  husband  of 
the  defendant  to  pay  the  interest  on  tliis  $100  to  the  plaintiff, 
four  different  times,  and  that  the  last  time  he  carried  the 
money  was  in  the  fall  of  1877,  the  time  the  last  indorsement 
of  interest  was  made.  The  plaintiff  himself  swears  that  the 
note  and  mortgage  have  been  in  his  possession  ever  since  the 
same  were  given,  except  whilst  the  note  was  in  the  hands  of 
Mr.  Baker;  that  no  part  of  the  $100  has  ever  been  paid;  and 
that  the  deceased  paid  the  interest  on  the  $100  regularly  from 
1867  down  to  1877,  the  year  before  his  death. 

Against  this  evidence  there  is  nothing  but  the  evidence  of 
the  defendant  as  to  the  main  fact  of  the  payment,  and  the 
surrender  of  the  note  and  mortgage,  and  of  her  servant,  who 
says  he  heard  the  matter  talked  over  in  the  defendant's  store 
in  1868,  and  saw  the  deceased  pay  the  plaintiff  $100;  he  says 
ther^  was  a  note  and  mortgage  there,  and  the  plaintiff  deliv- 
ered  them  to  the  deceased.  This  evidence  conflicts  with  the 
evidence  of  the  defendant,  for  she  swears  that  the  mortgage 
was  delivered  to  her  in  1867,  and  that  she  had  it  in  her  drawer 
when  the  note  was  paid  and  delivered  up  in  1868.  The  de- 
fendant claims  she  borrowed  $100  of  a  Mr.  Fie,  in  1868,  to 
pay  this  note,  and  that  she  handed  the  money  to  the  deceased 
to  pay  it,  and  that  he  soon  after  brought  her  the  note,  and 
supposes  he  paid  the  money  to  the  plaintiff.  She  does  not  pre- 
tend that  she  saw  her  husband  pay  the  money  to  the  plaintiff. 
The  witness  Fie  swears  that  he  thinks  he  lent  the  defendant 
$100  in  1868.  He  guesses  it  was  in  1868.  The  defendant 
also  swears  that  she  cannot  read  the  note  —  does  not  read 
English,  —  but  that  she  knows  she  got  the  note,  because  she 
saw  her  name  and  her  husband's  name  on  it,  and  the  figures 
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$450.  It  also  appears  from  the  evidence  that  she  supposed  the 
whole  note  had  been  paid  in  1867,  and  that  her  husband  had 
deceived  her  in  letting  $100  remain  unpaid. 

The  evidence  of  the  defendant  and  her  witness  Tymeson 
can  be  accounted  for  by  lack  of  memory,  or  the  mistake  of 
one  transaction  for  another,  without  attributing  to  either  of 
them  any  design  to  swear  falsely;  but  to  sustain  the  verdict 
for  the  defendant,  we  are  forced  to  hold  that  the  plaintiff 
and  both  his  witnesses.  Baker  and  Dabbs,  were  guilty  of  per- 
jury. If  the  note  was  delivered  to  the  defendant  in  October, 
1868,  when  she  says  it  was,  then  Baker  must  have  sworn  falsely 
when  he  says  it  was  in  his  possession  on  November  2, 1868,  and 
afterwards,  and  that  on  that  day  he  indorsed  the  payment  of  $10 
thereon.  If  she  had  the  note,  and  it  was  paid  in  1868,  Dabbs 
must  have  committed  perjury  when  he  swears  that  the  de- 
ceased delivered  him  the  money  four  years  to  pay  the  interest 
on  this  note,  or  else  the  deceased  was  under  a  delusion  as  to 
his  indebtedness  to  the  plaintiff;  and  the  plaintiff  must  not 
only  have  committed  perjury,  but  have  made  fraudulent  in- 
dorsements of  interest  on  the  note,  for  the  purpose  of  making 
it  appear  that  it  had  not  been  paid.  These  men  cannot  plead 
ignorance  or  want  of  memory;  but  the  defendant,  who  cannot 
read  English,  either  printed  or  written,  might  very  easily  l)e 
mistaken  as  to  the  nature  of  tlie  papers  she  had  in  her  posses- 
sion, and  which  she  now  confounds  with  this  note  and 
mortgage. 

This  judgment  is  so  plainly  against  the  weight  of  the  evi- 
dence in  the  case,  that  this  court  is  compelled  to  reverse  the 
same,  within  the  rule  of  the  cases  above  cited. 

By  the  Court.  —  The  judgment  of  tlie  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  the  circuit 
court  to  render  judgment  in  favor  of  the  plaintiff  for  the 
relief  demanded  in  his  complaint. 
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April  2  —  Apnl  20, 1880, 

(1)  Amendment  of  complaint.    (2)  Discretion  as  to  terms,    (3)  Money  had 
and  received,    (i)  Relieving  party  from  stipulation  as  to  evidence, 

1.  The  complaint  on  the  last  trial  of  this  action  was  upon  an  alleged  contract 

of  defendant  to  collect,  through  its  agent  at  M.,  a  bill  against  D.  of 
goods  consigned  to  the  care  of  said  agent,  and  to  transport  and  deliver 
to  plaintiff  at  R.  the  moneys  so  collected.  After  a  judgment  for 
plaintiff  had  been  reversed,  plaintiff  was  allowed  to  amend  his  complaint 
so  as  to  allege  a  cause  of  action  as  for  money  had  and  received.  Held, 
no  abuse  of  discretion. 

2.  It  was  within  the  discretion  of  the  court  whether  such  an  amendment 

should  be  allowed  without  requiring  plaintiff  to  pay  the  costs  of  the 
fcflmer  appeal. 

3.  The  action  for  money  had  and  received  will  lie,  in  generaJ,  whenever 

defendant  has  received  money  which,  in  equity  and  good  conscience,  he 
ought  to  pay  to  plaintiff. 

4.  There  was  no  error  in  relieving  plaintiff  from  a  stipulation  of  his  counsel 

waiving  record  evidence  of  certain  allegations  of  the  answer,  where 
such  evidence  had  subsequently  been  filed,  and  remained  on  file,  in  the 
court,  and  there  was  reason  for  believing  that  the  stipulation  was  made 
under  a  mistake  of  fact. 

APPEAL  from  the  Circuit  Court  for  Hacine  County. 

This  cause  was  here  on  two  former  appeals,  and  is  last  re- 
ported in  44  Wis.,  342. 

This  appeal  is  by  the  defendant  from  an  order  of  the  circuit 
court  allowing  an  amendment  of  the  complaint  and  relieving 
the  plaintiff  from  a  stipulation.  The  complaint  had  already 
been  twice  amended.  The  second  amended  complaint  alleged, 
that  on  or  about  September  6,  1864,  plaintiff  was  the  owner 
of  eight  wagons,  which  he  contracted  to  sell  to  one  Downs  in 
Iowa  for  $800;  that  plaintiff  shipped  the  wagons  by  the  C.  & 
M.  K.  R.  to  Downs  in  care  of  the  defendant's  agent;  that 
plaintiff  delivered  the  bill  of  shipment  and  a  bill  for  collection 
to  defendant,  who  undertook  to  collect  from  Downs  tlie  amount 
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to  be  paid  for  the  wagons  upon  delivery  of  the  same,  and  to 
remit  the  money  to  the  plaintiff  at  Racine;  that  defendant 
did  collect  $400  on  or  about  September  21, 1864;  and  that 
such  sum,  being  in  the  custody  of  the  defendant  at  Racine, 
Wis.,  was  demanded  by  the  plaintiff,-  but  defendant  refused 
to  pay  the  same  to  him. 

To  this  complaint  the  defendant  answered  a  general  denial, 
and  certain  affirmative  matters  not  important  here.  Upon  the 
trial,  a  judgment  was  rendered  in  favor  of  the  plaintiff,  which 
was  reversed  upon  appeal  to  this  court.    44  Wis.,  342. 

The  complaint,  amended  a  third  time  as  permitted  by  the 
order  here  appealed  from,  alleges  that  on  or  about  September 
21, 1864,  one  Downs  was  indebted  to  plaintiff  in  a  sum  ex- 
ceeding $400,  and  on  said  day  delivered  to  defendant  $400  for 
the  use  and  benefit  of  the  plaintiff;  that  on  or  about  Septem- 
ber 24, 1864,  defendant  had  said  money  in  its  possession  at 
Racine;  and  that  plaintiff  demanded  the  same,  and  defendant 
refused  to  deliver  it  to  him;  wherefore  defendant  became  in- 
debted to  plaintiff  in  the  sum  of  $400. 

The  stipulation  from  which  plaintiff  was  relieved  by  the 
order  appealed  from,  waived  the  proof  of  certain  judgments 
set  up  in  defendant's  answer  to  the  second  amended  com- 
plaint. In  support  of  the  motion  to  be  relieved  therefrom, 
there  was  an  affidavit  that  the  stipulation  was  made  under  a 
mistake  of  fact.  An  affidavit  in  opposition  to  the  motion 
showed  that  plaintiff  had  not  paid  the  costs  taxed  against  him 
on  the  former  appeal  to  this  court,  and  was  pecuniarily  irre- 
sponsible. The  records  of  the  judgments  to  be  proved  were 
in  the  same  court  in  which  this  action  was  pending. 

The  case  was  submitted  for  the  appellant  on  a  brief  in  be- 
half of  Finches^  Lynde  &  Miller^  signed  by  David  S.  Ord- 
way,  of  counsel,  in  which  the  following  points,  among  others, 
were  argued: 

1,  The  complaint  as  amended  does  not  state  a  cause  of 
action,  and  the  allowance  of  the  amendment  was  therefore 
Toi.  XLIX.  — 15 
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erroneous.  Saylea  v.  Davis,  22  Wis.,  229;  Schaetzel  v.  Ins, 
Co.,  id.,  412;  Levy  v.  Ooldberff,  40  id.,  314;  SAiprnan  v.  The 
State,  43  id.,  382;  State  v.  Homey,  44  id.,  620.  A  complaint 
for  money  had  and  received  "  must  describe  the  money  to  have 
been  received  to  the  use  of  the  person  who  at  the  time  of  the 
receipt  of  the  money  by  the  defendant  was  legally  entitled  to 
it."  1  Chitty  PL,  356;  Seaman  v.  Whitneij,  24  Wend.,  262. 
It  appears  by  the  complaint  that  the  money  alleged  to  have 
been  delivered  to  the  defendant,  belonged  at  that  time  to 
Downs.  Defendant  was  simply  the  bailee  of  Downs,  and 
Downs  alone  could  maintain  an  action  against  it  with  respect 
to  such  money.  Rogers  v.  Bradford,  1  Pin.,  430;  Bigelow 
V,  Davis,  16  Barb.,  561;  Bank  of  Rochester  v.  Jones,  4  Corns., 
497;  Barlow  v.  Browne,  16  M.  &  W.,  126;  Wedlake  v.  Eur- 
ley,  1  Cromp,  &  Jer.,  83;  ^Yilliams  v.  Everett,  14  East,  582  ;* 
Huntley  v.  Stone,  4  "Wis.,  91;  King  v.  R.  R,  Co.,  29  N.  J. 
Law,  508;  Kedfield  on  Carriers,  sec.  318  and  notes;  Angell 
on  Carriers,  sec.  495;  Coomhs  v.  Railway  Co,,  3  Hurl.  &  Nor., 
510;  Dunlopv,  Lambert,  6  Clark  &  Fin.,  624;  Krulder  v. 
Ellison,  47  N.  T.,  39;  Rodgers  v,  Phillips,  40  id.,  519; 
Thompson  v,  Fargo,  49  id.,  191;  Colvin  v,  Holbrooh,  2  Corns., 
126;  Merritt  v,  Johnson,  7  Johns.,  473;  Cobb  v.  Becke,  51 
E.  C.  L.  (6  Q.  B.  ,  929,  930;  Howell  v.  Batt,  5  Barn.  &  Ad., 
504;  27  E.  C.  L.,  115;  Ha?iey  v.  Co7ioly,  57  Ala.,  180.  2.  The 
amendment  changes  entirely  the  cause  of  action,  and  was 
therefore  improperly  allowed.  Newton  v.  Allis,  12  Wis.,  378; 
Sweet  V,  Mitchell,  15  id.,  663;  Larhin  v,  Noonan,  19  id.,  82; 
Stevens  v.  Brooks,  23  id.,  196;  Supervisors  v.  Becker,  34  id., 
378;  Johnson  v.  Filkington,  39  id.,  62;  Van  SycJcelsv.  Perry, 
3  Rob.,  621;  Anderson  v.  Case,  28  Wis.,  506;  Bockes  v,  Lan- 
sing, 74  N.  T.,  442;  Brayton  v.  Jones,  5  Wis.,  62S  (Dixon's 
note).  Before  the  amendment  the  complaint  was  in  tort,  for 
the  conversion  of  the  money.  Supervisors  v.  Decker,  30  Wis., 
633;  S,  C,  34  id.,  378;  Rothev,  Rothe,  31  id.,  572;  SamueU 
V,  Blanchxird,  25  id.,  335;  Charboneau  v,  Henni,  24  id.,  250; 
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2  Chitty  PL,  356,  357  and  note  a,  3.  It  was  an  abuse  of  dis- 
cretion to  allow  the  amendment  without  an  affidavit  of  merits 
and  proof  that  the  plaintiff  would  probably  be  able  to  prove 
the  complaint  when  amended.  A  reasonable  excuse  for  the 
omission  of  the  allegations  from  tlie  former  complaints  should 
have  been  shown.  Sweet  v.  Mitchell^  19  Wis.,  529.  4.  The 
allowance  of  the  amendment  was  an  abuse  of  discretion,  be- 
cause of  the  laches  of  the  defendant,  and  because  the  statute 
of  limitations  had  run  upon  the  demand  long  before  the 
amendment  was  proposed.  Steveiu  v.  Brooks^  23  Wis.,  199; 
Sheldon  v.  AdamSj  18  Abb.  Pr.,  405,  6.  It  was  an  abuse  of 
discretion  to  allow  the  amendment  without  requiring  the  pay- 
ment of  costs  by  the  plaintiff.  Moll  v.  Semler,  28  Wis.,  591; 
Johnson  V.  Eldred^  13  id.,  483. 

John  T.  Fish^  for  respondent: 

1.  The  circuit  court  had  discretionary  power  to  allow  the 
amendment.  E.  S.,  sec.  2830;  4  Wait's  Pr.,  643-652,  662, 
663;  Leetch  v.  Ins.  Co.,  4  Daly,  518;  Diamond  v.  Ins.  Co., 
id.,  494;  Sharp  v.  Mayor,  25  How.  Pr.,  392.  The  order, 
being  within  the  discretion  of  the  court,  is  not  appealable. 
Eldred  v.  Oconto  Co.,  30  Wis.,  206;  Richtmeyer  v.  liemseii, 
38  ]Sr.  Y.,  206;  Gillett  v.  Itohhins,  12  Wis.,  319;  Fisk  v.  Tank, 
id.,  306;  Bean  v,  Moore,  2  Pin.,  392;  IT.  v.  E.,  20  Wis.,  239; 
Mil.  cfe  Miss.  B.  R.  Co.  v.  Finney,  10  id.,  388 ;  Gilhank  v. 
Stephenson,  31  id.,  592;  McCord  v.  McSpaden,  34  id.,  541; 
Noonan  v.  Orton,  30  id.,  609;  Meade  v.  Lawe,  32  id.,  261; 
Colh  V.  Harrison,  20  id.,  625;  Jones  v.  Walker,  22  id.,  220. 
The  circuit  court  had  all  the  evidence  given  on  the  previous 
trial  before  it,  and  might  allow  such  amendment  as  it  deemed 
in  furtherance  of  justice  (Blodgett  v.  Hitt,  29  Wis.,  169), 
even  after  a  judgment  in  this  court.  Mclndoe  v.  Morinan, 
26  Wis.,  588.  The  court  may  grant  amendments  changing 
the  whole  cause  of  action  or  ground  of  defense.  Troy  db  Bos- 
ton  R.  R.  Co.  V.  Tihbits,  11  How.  Pr.,  168;  Strong  v.  Dvyight, 
11  Abb.  Pr.  (N.  S.),  319;  Brown  v.  Leigh,  49  N.  Y.,  78;  S.  C, 
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12  Abb.  Pr.  (N.  S.),  193;  Far.  c6  Mer.  Bank  v.  Joslyn,  37 
K  T.,  353;  Ranrington  v.  Slade,  22  Barb.,  162.  No  ground 
was  shown  why  the  court  should  refuse  leave  to  amend. 
Whitmarah  v.  Campbell^  2  Paige,  67;  Thorn  v.  Germand^  4 
Johns.  Ch.,  363;  Wilbur  v.  Collier ^  Clarke's  Ch.,  315;  Ver- 
milyea  v.  Odell^  4  Paige,  122.  2.  The  court  had  power  to 
relieve  from  a  stipulation  entered  into  under  a  mistake  of  fact. 
Becker  v.  Lamont^  13  How.  Pr.,  23;  Lynch  v.  State^  15 
Wis.,  42. 

Cole,  J.  Notwithstanding  the  able  and  ingenious  argu- 
ment of  defendant's  counsel,  we  fail  to  see  any  abuse  of  dis- 
cretion on  the  part  of  the  circuit  court  in  allowing  the 
amendment  to  the  complaint.  This  amendment  was,  doubt- 
.  less,  asked  for  in  order  to  obviate  any  objection  of  variance 
which  might  be  taken  if  the  evidence  on  another  trial  should 
be  the  same  as  on  the  former  one.  The  court  has  ample  power 
to  allow  a  pleading  to  be  amended  in  furtherance  of  justice 
by  inserting  allegations  material  to  the  case,  when  the  amend- 
ment does  not  change  substantially  the  claim  or  defense  (R.  S., 
sec.  2830);  and  this. power  has  always  been  exercised  with 
much  liberality,  in  conformity  with  the  spirit  of  the  statute. 
Now,  one  objection  taken  to  the  amendment  is,  that  it  entirely 
changes  the  cause  of  action  from  one  in  tort  to  one  in  con- 
tract.    We  do  not  so  understand  the  pleadings. 

Mr.  Justice  Obton",  in  delivering  the  opinion  of  the  court  on 
the  last  appeal,  after  alluding  to  the  complaint  which  was 
before  the  court  on  the  first  appeal,  says:  "Tlie  complaint, 
as  amended  and  now  before  this  court,  charges,  in  effect,  that 
the  defendant  received  from  the  plaintiff,  at  Eacine,  a  bill 
or  account  for  the  sum  of  $800,  in  favor  of  the  plaintiff  and 
against  Downs,  for  the  wagons  sold  to  Downs  by  the  plaintiff, 
and  shipped  by  the  Chicago  &  Milwaukee  Railroad  Company 
to  Downs,  in  the  care  of  the  agent  of  the  defendant  at  Mar- 
shalltown,  Iowa,  a'nd  undertook  to  collect  of  Downs  said  bill. 
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upon  the  delivery  of  the  wagons  to  him,  and  to  transport  the 
said  sum,  when  collected,  from  Marshalltown  to  Kacine,  and 
deliver  the  same  to  the  plaintiJBE."  The  liability  of  the  de- 
fendant is  here  distinctly  placed  on  the  ground  that,  as  the 
consignee  of  the  property  and  factor  of  the  plaintiff  at  Mar- 
shalltown, it  undertook  to  collect  the  proceeds  of  the  sale  from 
Downs  and  deliver  the  same  to  the  plaintiff  at  Eacine,  which 
engagement  it  failed  to  perform.  The  liability  is  one  arising 
upon  contract,  not  in  tort.  Whether  or  not  the  complaint  be- 
fore the  court  on  the  first  appeal  was  likewise  one  in  contract, 
we  need  not  stop  to  determine,  because  that  is  not  the  plead- 
ing which  was  last  amended.  The  last  amended  complaint  is 
plainly  for  money  had  and  received  by  the  defendant  for  the 
use  and  benefit  of  the  plaintiff,  and,  it  is  unnecessary  to  say, 
rests  in  contract,  express  or  implied.  The  responsibility 
of  the  defendant  is  placed  upon  a  little  different  ground;  that 
is  all. 

Again,  it  is  said  that  the  complaint  as  last  amended  states  no 
cause  of  action,  for  the  reason  that  it  does  not  appear  there- 
from that  the  money  had  and  received  by  the  defendant  was 
the  property  of  the  plaintiff.  If  it  be  true  that  the  complaint 
as  amended  is  bad,  it  is  not  very  obvious  how  the  defendant 
could  have  been  prejudiced  by  the  amendment.  But  that  there 
may  be  no  misapprehension  as  to  our  views  upon  this  point, 
we  will  add  that  we  think  the  only  fair  inference  from  the 
facts  stated  is,  that  the  money  which  the  defendant  received 
belonged  to  and  was  the  property  of  the  plaintiff.  The  learned 
counsel  says  that  the  money  belonged  to  Downs  when  he  de- 
livered it  to  the  defendant  to  be  transported  to  the  plaintiff  at 
Eacine,  and  that  the  presumption  is  that  the  title  remained  in 
him.  But  it  is  more  consistent  with  the  allegations  to  assume 
that  the  defendant  received  the  money  as  the  agent  of  the 
plaintiff,  and  that  the  money  was  really  at  the  risk  of  the 
plaintiff  while  in  transit.  An  action  for  money  had  and  re- 
ceived is  maintainable  whenever  the  defendant  receives  money 
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which,  in  equity  and  good  conscience,  he  ought  to  pay  to  the 
plaintiff.  Lockwood  v.  Kelsea^  41  K  H.,  185.  In  the  Ian- 
guage  of  Lord  Ellenboeougii,  C.  J.,  in  Hudson  v.  Robinson^ 
4  M.  &  Sel.,  475-478,  "an  action  for  money  had  and  received 
is  maintainable  whenever  the  money  of  one  man  has,  without 
consideration,  got  into  the  pocket  of  another."  Here,  accord- 
ing to  the  complaint,  money  which  belongs  to  the  plaintiff  has 
come  to  the  possession  of  the  defendant  for  plaintiff's  use  and 
benefit.  Under  such  circumstances  an  obligation  is  implied 
in  law,  on  the  part  of  the  defendant,  to  pay  it  over  to  the  right- 
ful owner.  .Says  Mr.  Chitty:  The  form  of  the  count  in 
this  kind  of  action  "is  extremely  simple;  it  is  merely  stating 
that  the  defendant  is  indebted  to  the  plaintiff  in  a  certain  sum 
for  money  had  and  received  by  the  defendant  to  and  for  the 
use  of  the  plaintiff."  1  Chit.  Plead.  (16th  Am.  ed.),  362; 
Grannia  v.  HooJcer^  29  Wis.,  65. 

It  seems  to  us  there  is  no  good  ground  for  saying  that  the 
plaintiff  has  been  guilty  of  such  laches  in  the  prosecution  of 
this  claim  as  to  make  it  an  abuse  of  discretion  on  the  part  of 
the  court  below  to  allow  the  amendment.  It  is  possible,  as 
argued  by  plaintiff's  counsel,  that  it  would  have  been  entirely 
proper  for  the  court,  on  the  former  trial,  to  have  allowed  sucli 
an  amendment,  even  after  verdict,  so  as  to  make  the  allegata 
and  probata  correspond. 

It  is  objected  that  the  amendment  was  allowed  without 
requiring  the  plaintiff  to  pay  the  costs  of  the  former  appeal. 
But  this  was  a  matter  resting  in  the  discretion  of  the  court 
below.  Felt  v.  Amidon^  48  Wis.,  66.  The  same  answer 
must  be  given  to  the  objection  taken  to  that  part  of  the  order 
which  relieved  the  plaintiff  from  the  stipulation  which  waived 
the  record  evidence  in  regard  to  the  judgments  rendered  by 
the  justices  in  the  garnishee  actions.  If  the  dockets  of  the 
justices  who  rendered  these  judgments  were  actually  deposited 
in  court,  there  was  no  hardship  in  requiring  the  defendant  to 
resort  to  them  to  prove  its  defense. 
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We  think  the  order  of  the  circuit  court  was  correct  and 
must  be  affirmed.  ^ 

-ffy  the  Court. —  Order  affirmed. 

Lyon,  J.,  took  no  part 


Mutcha.  vs.  Pieece. 

Apnl  2^  April  20, 1830. 

Declarations  as  parts  of  res  gestee. 


In  an  action  for  iiyuriea  to  the  plaintiff's  minor  son  from  defendant's  negli- 
gent handling  of  a  pistol,  a  declaration  of  the  son,  made  after  the  wound 
had  been  dressed  and  he  had  taken  his  seat  in  a  buggy  to  be  conveyed 
home,  to  tlie  effect  that  defendant  was  not  to  blame,  is  not  receivable  as 
evidence  in  chief,  being  no  part  of  the  res  gestce, 

APPEAL  from  the  Circuit  Court  for  liacine  County. 

Defendant  appealed  from  a  judgment  of  the  circuit  court 
reversing  a  judgment  rendered  in  his  favor  by  the  justice  be- 
fore whom  the  action  was  commenced.  The  nature  of  the 
action,  and  the  ground  of  reversal,  will  appear  from  the 
opinion. 

A.  C.  Fishj  for  the  appellant,  contended  that  the  evidence 
in  dispute  was  admissible  on  two  grounds:  1.  As  apart  of  the 
res  gestcB.  1  Greenl.,  §  108  and  notes  1  and  2;  Park,  J.,  in 
Rawsonv.  Haigh^  2  Bing.,  99;  1  PhilHpps  on  Ev.,  205;  1 
Starkie  on  Ev.,  47;  Bex  v.  Smyth^  5  Carr.  &  P.,  201 ;  Stephen's 
Dig.  Law  of  Ev.,  44,  note  2,  and  authorities  there  cited. 
2.  As  an  admission  of  a  party  not  of  record.  1  Greenl.,  §  180 
and  note  6,  and  authorities  there  cited.  "  In  an  action  by  a 
father  for  the  loss  of  the  life  of  the  son,  the  declarations  of 
the  son  after  the  injury  as  to  the  cause  are  admissible  against 
the  father.''     Steam  v.  R.  E.  Co.^  7  Leg.  Gaz. 

John  B.  WinslozOj  for  the  respondent,  argued  that  the  res 
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geatoB  do  not  include  mere  subsequent  narrative;  and  that  the 
statements  of  plaintiff's  son  here  in  question  did  not  even 
rise  to  the  dignity  of  narrative,  but  were  a  mere  expression  of 
opinion  by  one  not  a  party  to  the  action.  Holmes  v.  Ander- 
son,  18  Barb.,  420;  £Uon  r.  Larkins^  5  Carr.  &  Payne,  385; 
1  Greenl.  Ev.,  §  449;  Sorensonv,  Dundas^  42  Wis.,  642. 

Taylor,  J.  This  action  was  commenced  in  a  justice's 
court  to  recover  damages  which  the  plaintiff  claims  to  have 
suffered  by  reason  of  an  injury  inflicted  upon  his  minor  son 
by  the  careless  and  negligent  acts  of  the  defendant.  In  the 
justice's  court  the  defendant  had  judgment  in  his  favor.  The 
plaintiff  appealed  to  the  circuit  court,  and,  not  having  made 
the  necessary  affidavit  to  entitle  him  to  a  new  trial  in  that 
court,  the  case  was  heard  upon  the  return  of  the  justice,  and 
the  circuit  court  reversed  the  judgment  on  the  ground  that 
the  justice  erred  in  permitting  the  defendant  to  put  the  fol- 
lowing question  to  the  witness  Adam  Mutcha,  the  son  of  the 
plaintiff,  and  the  person  who  had  been  injured:  "What  did 
you  say  to  James  Smith  when  you  were  in  the  buggy,  ready 
to  go  home,  in  reply  to  his  question  as  to  who  was  to  blame? " 
to  which  the  witness  answered,  "Nothing;  did  not  say  any- 
thing to  him;"  and  in  afterwards  permitting  the  defendant, 
as  a  witness  on  his  own  behalf,  to  answer  the  following 
question,  against  the  plaintiff 's  objection :  "  What  did  Adam 
Mutcha  say  to  James  Smith  when  he  was  going  home  in  the 
carriage?"  Answer.  "He  did  not  say  that  I  was  to  blame. 
James  Smith  asked  him  about  it,  and  he  said  I  was  not  to 
blame  for  it."  James  Smith,  as  a  witness  for  the  defendant, 
was  also  permitted  to  testify  as  to  what  the  witness  Mutclia 
said  to  him,  as  follows:  "I  asked  him  if  it  pained  him  any. 
He  said  it  did  not.  I  asked  him  if  Willmm  Pierce  was  to 
blame,  and  he  said  no;  that  he  gave  Mr.  Pierce  the  revolver 
to  turn  the  cylinder;  he  wanted  to  shoot  some  hell-divers." 

The  injury  to  the  son  of  the  plaintiff  was  occasioned  by  the 
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discharge  of  a  revolver  in  the  hands  of  the  defendant.  Pierce, 
The  evidence  shows,  and  it  is  undisputed,  that  the  son  of  the 
plaintiff  came  to  a  stable  where  the  defendant  was,  handed  him 
a  revolver,  and  asked  him  to  turn  the  cylinder  so  he  could 
shoot  some  birds  in  the  river  near  by;  that  defendant  took  the 
revolver  and  turned  the  cylinder;  and  that  while  he  was  turning 
the  same  it  was  discharged,  and  the  ball  struck  the  plaintiflPs 
son,  and  injured  him  so  that  he  was  unable  to  perform  his 
usual  work  for  some  weeks  thereafter.  The  only  questions  in 
the  case  were  the  negligence  of  the  defendant,  and  the  contrib- 
utory negligence  of  the  plaintiff's  son.  It  will  be  seen,  by  an 
examination  of  the  record,  that  tliis  evidence  as  to  what  the 
plaintiff's  son  said  to  the  witness  Smith,  after  the  occurrence 
had  passed,  was  not  introduced  for  the  purpose  of  contradict- 
ing the  plaintiff's  son,  and  thus  to  a  certain  extent  impeaching 
his  credibility,  but  as  affirmative  evidence  of  the  fact  that  the 
defendant  was  not  to  blame  for  the  accident;  and,  unless  the 
evidence  was  admissible  as  a  part  of  the  res  gestoBy  it  should 
have  been  rejected,  and  the  circuit  court  was  right  in  reversing 
the  judgment  of  the  justice. 

The  evidence  shows  that  the  statement,  if  made  at  all  by 
the  witness  Mutcha,  was  made  after  the  accident  occurred, 
and  after  his  wound  had  been  attended  to  and  dressed  by  a 
physician  who  had  been  called  for  that  purpose,  and  after  he 
had  taken  his  seat  in  a  buggy  to  be  carried  home.  "What  the 
exact  length  of  time  was  between  the  happening  of  the  acci- 
dent and  the  conversation  sworn  to  by  the  witnesses  does  not 
appear.  It  is  insisted  by  the  learned  counsel  for  the  appellant, 
that  the  evidence  was  a  part  of  the  res  gestce,  and  he  cites  some 
eases  which  give  considerable  force  to  the  argument.  But  we 
are  of  the  opinion  that  this  court  has  settled  the  question 
against  the  appellant,  and  it  is  immaterial,  therefore,,  what  rule 
may  have  been  established  by  the  courts  of  other  states,  or  of 
the  United  States.  In  Sorenson  v.  Dundas,  42  "Wis.,  642, 
this  court,  in  a  very  brief  opinion,  says:     "Declarations  are 
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verbal  parts  of  the  rea  geatce  only  when  they  are  contempora- 
neous. The  respondent's  narrative,  after  the  occurrrence, 
belonged  no  more  to  the  res  gestce  than  his  evidence  on  the 
trial."  If  this  evidence  wan  admissible  for  the  defendant,  as 
being  a  part  of  the  res  gestw,  then  it  would  be  equally  admis- 
sible for  the  plaintiff;  and  the  result  would  be  that  if  the  young 
man  who  was  injured,  after  his  wounds  had  beeii  dressed,  had 
made  a  detailed  narrative  of  all  that  took  place  at  the  time  the 
accident  occurred,  such  narrative  might  be  given  in  evidence 
in  favor  of  plaintiff,  as  proof  of  what,  in  fact,  took  place 
at  the  time  of  the  occurrence.  This  would  clearly  be  the 
narrative  of  the  witness  after  the  occurrence,  and  not  admissible 
under  the  decision  above  cited. 

The  rule  laid  down  in  the  case  above  cited  was  approved 
in  Prideatix  v.  Mineral  Point,  43  Wis.,  513-522,  where  it  is 
said:  "The  res  gestce  of  this  accident  did  not  go  with  the 
team  to  the  livery  stable,  btit  remained  in  the  locus  in  quOy 
with  tlie  injured  woman;  and  the  declarations  of  the  driver  to 
the  livery  man  were  a  subsequent  narrative  of  the  res  gestce, 
not  admissible  in  chief,  as  offered,  though  admissible,  upon 
proper  foundation,  to  contradict  the  driver."  In  the  case  last 
cited,  what  was  said  by  the  driver  of  the  carriage  which  had 
been  turned  over  and  thereby  injured  the  plaintiff,  immedi- 
ately on  his  return  to  the  stable  after  the  accident,  was  rejected 
by  the  court  as  inadmissible  as  a  part  of  the  res  gestce. 

These  cases  sufficiently  show  that  the  evidence  given,  and 
which  was  objected  to  by  the  plaintiff  in  the  justice's  court, 
should  have  been  rejected;  and  the  judgment  was  properly 
reversed  by  the  circuit  court  upon  the  appeal  to  that  court. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Digitized  by  CjOOQ IC 


JANUAEY  TEKM,  18S0.  235 


Wright  vs.  Hood  and  another. 


"Weight  vs.  Hood  and  another. 

April  2-'AptHl  20,  1830. 

Lten  op  Material  Mak:    Evidence.     Whether  materials  sold  to  husband 

or  wife. 

1.  In  an  action  to  enforce  a  lien  upon  real  estate  which  was  the  separate 
property  of  a  married  woman,  for  materials  procured  by  her  husband 
and  actually  used  in  the  improvement  of  the  house,  it  was  in  evidence 
that  such  materials  were  charged  by  plaintiff  as  part  of  a  running  ac- 
count against  the  husband,  and  that  bills  of  such  account  had  been 
made  out  against  and  presented  to  the  husband,  and  his  note  demanded 
therefor;  and  these  bills  were  then  offered  in  evidence  for  the  defense. 
Heldy  that  their  rejection  was  error. 

2.  Certain  acts  and  words  of  the  wife,  in  respect  to  the  admission  of  work- 
men into  certain  rooms  of  the  house  to  make  measurements  for  contem- 
plated improvements,  and  in  directing  teamsters  where  to  leave  mate- 
rials brought  to  the  house  —  held^  no  evidence  tending  to  show  that  the 
husband  acted  as  her  agent  in  procurmg  such  materials. 

APPEAL  from  the  Circuit  Court  for  Jiacine  County. 

Action  to  foreclose  a  mechanic's  lien.  The  premises  claimed 
to  be  subject  to  the  lien  were  owned  by  the  defendant  Alice 
A.  Hoody  and  were  occupied  by  her  and  her  husband,  the 
defendant  Samuel  Hood.  The  complaint  alleges  that  mate- 
rials were  furnished  and  work  done  npon  the  premises  in  pur- 
suance of  a  contract  made  by  plaintiff  with  Samuel  Hood  as 
agent  for  his  wife.  The  defendants  answered  separately,  each 
denying  the  agency- of  Samuel  Hood  and  alleging  that  the 
materials  and  work  were  contracted  for  by  him  on  his  own 
account,  and  not  by  the  request  or  with  the  knowledge  of 
Alice  A.  Hood. 

The  testimony  given  on  the  trial  and  the  instructions  to  the 
Jury  suflSciently  appear  from  the  opinion.  A  motion  for  a 
nonsuit  was  denied.  There  was  a  verdict  for  the  plaintiff; 
and  from  a  judgment  thereon  defendants  appealed. 

E.  O.  Hand  J  for  appellants. 

Wm.  C.  White y  for  respondent. 


Digitized  by  LjOOQ IC 


236  SUPEEME  COURT  OF  WISCONSIN, 

Wright  vs.  Hood  and  another. 

Oeton,  J.  To  determine  whether  the  value  of  the  mate- 
rials procured  by  the  husband,  and  which  went  into  the  im- 
provement of  the  house  belonging  to  the  wife  as  her  separate 
property,  is  a  lieh  upon  the  house,  and  whether  the  husband 
procured  such  materials  as  agent  and  on  the  credit  of  the  wife, 
it  was  very  material  to  inquire  to  whom  such  credit  was  actually 
given,  and  concerning  the  dealings  and  accounts  between  the 
husband  and  the  plaintiff  in  respect  to  the  same.  It  was  al- 
ready in  evidence  that  these  materials  were  charged  by  the 
plaintiff  in  a  running  account  against  the  husband,  which  con- 
tained charges  for  other  things  besides  tVese  materials,  and 
that  bills  of  such  accounts  had  been  made  out  against  the 
husband  and  presented  to  him,  and  his  note  demanded  there- 
for. These  bills  were  then  offered  in  evidence,  and,  upon  the 
^objection  of  the  plaintiflPs  counsel,  were  ruled  out  by  the 
court.  It  is  impossible  to  conceive  any  reason,  suflacient  or 
insuflacient,  for  this  ruling.  It  was  palpable  and  manifest 
error. 

We  think  the  learned  circuit  judge  was  clearly  correct  in 
this  charge  to  the  jury:  "I  think  the  proof  does  not  show 
that  an  express  agency  existed,  nor  do  I  discover  any  evidence 
of  the  fact  that  the  defendant  Alice  Hood  directed  the  defend- 
ant Samuel  Hood  to  make  the  contract,  or  that  she  knew  at 
the  time  he  did  so  that  he  had  made  such  a  contract  But  it 
is  claimed  on  the  part  of  the  plaintiff,  and  evidence  has  been 
given  to  prove  it,  that  subsequent  to  the  making  of  the  con- 
tract, and  at  the  time  of  and  after  the  delivery  of  the  mate- 
rials, the  defendant  Alice^  by  her  acts  and  words,  ratified  the 
acts  of  Samuel  Hood^  her  husband,  in  such  a  manner  and  to 
such  an  extent  that  the  agency  of  Samuel  is  thereby  estab- 
lished." And  we  also  think  that  the  last  part  of  this  charge 
might  have  been  followed  by  an  explicit  instruction  that  there 
were  no  such  "  acts  or  words  "  of  the  wife,  Alice,  proved  in 
this  case.  But  these  instructions  virtually  narrowed  the  issue 
submitted  to  the  jury  to  the  mere  question  of  ratification, 
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and  on  this  question  we  think  there  was  literally  no  evidence 
at  all  to  go  to  the  jnry,  and  the  circuit  court  ought  to  have 
granted  the  nonsuit  asked. 

The  only  acts  and  words  of  the  wife,  Alice,  which  are 
claimed  to  have  tlie  effect  of  a  ratification,  were:  when  the 
workman  of  the  plaintiff  went  to  the  house  to  make  measure- 
ments, she  was  in  the  kitchen  at  her  work,  and  said  they  must 
not  go  up  stairs  yet,  but  wait  a  minute,  as  one  of  the  young 
ladies  was  not  out  of  the  bedroom;  and  at  another  time,  when 
one  load  of  these  materials  arrived  at  the  house,  she  told  the 
teamster  to  leave  them  outside,  but  when  informed  that  it 
might  rain,  she  told  her  children  to  carry  them  in.  There  is 
nothing  in  these  simple  and  common  acts  and  words  of  the 
wife,  in  respect  to  the  common  and  ordinary  conduct  of  family 
and  household  affairs,  at  all  incompatible  with  her  entire  ex- 
emption from  all  liability  or  responsibility  in  reference  to 
these  materials,  so  contracted  for  and  furnished  by  and  for  the 
husband,  although  to  improve  her  house,  for  the  use  of  her 
family,  including  her  husband.  Zauer  et  al.  v.  ^andow,  43 
Wis.,  556. 

By  the  Court, — The  judgment  of  the  circuit  court  is 
reversed,  with  costs,  and  the  cause  is  remanded  for  a  new  trial 
therein. 


ScHEND  and  others  vs.  The  St.  George's  German  Aid  Society. 

Apr-a  3— April  20,  1880. 
Practice  in  mandamus  cases. 

[1.  It  seems  that  the  practice  of  permitting  mandamus  cases  to  be  com- 
menced, in  this  court,  only  by  issue  and  service  of  an  alternative  writ, 
will  be  adhered  to,  notwithstanding  the  abrogation  (by  rule  26  of  1876) 
of  the  role  on  that  subject  adopted  in  1865.] 

2.  In  the  drcnit  courts,  a  rule  to  show  cause  why  a  peremptory  mandamus 
fihoold  not  issue,  should  be  allowed  to  supersede  the  alternative  writ, 
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only  in  cases  where,  after  a  hearing  upon  the  rale,  no  issue  of  fact  ap- 
pears to  be  involved.  A  remark  in  Attorney  Gen,  v.  Lum^  2  Wis.,  508, 
qualified. 

3.  If  the  cause  shown,  at  a  hearing  upon  the  rule,  presents  a  material  issue 

of  fact,  it  is  error  to  try  that  issue  upon  affidavits;  but  an  alternative 
writ  should  be  awarded,  and,  after  return  made  thereto,  the  issue  should 
be  tried  in  the  manner  prescribed,  by  the  statute  and  rules  of  court. 
R.  S.,  sec.  3452;  C.  C.  Rule  31. 

4.  In  such  case,  the  court  may  permit  the  affidavits  on  which  the  rule  to 

show  cause  was  founded,  to  stand  for  the  relation,  or  may  direct  a  formal 
relation  to  be  filed. 

V   APPEAL  from  the  Circuit  Court  for  KenosJia  County. 

Appeal  from  an  order  denying  the  motion  of  the  appellants, 
Schend^  Sauber  and  Zievers,  for  a  writ  of  niaiidamus  to  com- 
pel their  restoration  to  membership  in  the  respondent  corpo- 
ration, from  which  they  had  been  expelled.  The  motion  was 
heard  on  an  order  to  show  cause  why  the  writ  should  not 
issue.  It  is  alleged  in  the  affidavits  in  support  of  the  motion, 
among  other  things,  that  the  appellants  were  arbitrarily  ex- 
pelled from  the  society  without  cause  and  without  any  oppor- 
tunity to  be  heard  in  their  defense.  Affidavits  were  read  in 
opposition  to  the  motion,  to  the  effect  that  the  appellants  were 
duly  and  regularly  expelled,  for  sufficient  cause,  in  accordance 
with  the  rules  and  usages  of  the  society,  and  that  they  had 
due  notice  of  the  proceedings  against  them,  and  ample  oppor- 
tunity to  make  defense  thereto.  It  is  further  alleged  that  the 
appellants  have  the  right  of  appeal  from  the  action  of  the 
respondent  society  in  expelling  them,  to  the  central  society  of 
the  order,  having  supervisory  and  appellate  jurisdiction  over 
the  respondent.  The  appellants  read  additional  affidavits  and 
documents,  denying  the  appellate  jurisdiction  of  the  central 
society,  as  alleged,  and  controverting  other  statements  con- 
tained in  the  affidavits  in  opposition  to  the  motion.  Certain 
rules  and  regulations  of  the  society  were  also  read  on  the  hear- 
ing of  the  motion. 

John  T.  Fiskf  for  the  respondent,  contended,  among  other 
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things,  that  the  relators  had  no  right  to  the  peremptory  writ 
until  they  had  made  an  issue  and  obtained  the  verdict  of  a 
jnry  on  the  disputed  questions  raised  by  the  petition  and  affi- 
davits. "Where  a  peremptory  writ  is  asked  in  the  first  instance, 
and  the  affidavits  show  the  right  to  be  in  dispute,  and  neither 
party  asks  for  an  alternative  writ,  the  petition  must  be  denied. 
The  relators  should  have  taken  an  alternative  mandamus^  and, 
upon  the  coming  in  of  the  return  properly  verified,  should 
have  answered  the  allegations,  so  that  the  questions  of  fact^ 
might  be  properly  tried  under  eh.  148,  R.  S.  The  alternative 
mandamus  stands  as  a  declaration  or  complaint  (People  v. 
Ovenshire^  41  How.  Pr.,  164;  Com.  Bank^  etc.,  v.  Canal 
CommWsy  10  Wend.,  25, 33;  People  v.  Ransom,  2  K  Y.,  490); 
the  return  to  it  stands  as  the  second  pleading  in  an  action  or 
proceeding  (People  v.  Baker,  35  Barb.,  105;  S,  C,  14  Abb. 
Pr.,  19;  5  Wait's  Pr.,  583);  and  the  relator  may  demur  to  the 
return  or  join  an  issue  of  fact  thereon;  and  the  case  then 
becomes  an  action  under  the  code,  and  is  to  be  tried  like  other 
actions.  People  v.  Lewis,  28  How.  Pr.,  159;  id.,  470;  3  Abb. 
Ct.  of  App.,  537;  R.  S.,  sees.  3451-2.  Issues  of  fact  made 
by  the  pleadings  must  be  tried  as^in  personal  actions.  People 
V.  Comm'rs,  7  Wend.,  474:  R-S.,  sees.  3452,  3463.  As  to  the 
manner  of  limiting  the  questions  to  be  tried  by  a  jury,  see 
Rule  XXXI,  sec.  1.  Under  the  statute,  no  judgment  award- 
ing a  peremptory  mandamus  can  be  entered  without  the  ver- 
dict of  a  jury,  except  a  judgment  on  demurrer  to  the  return 
to  the  alternative  writ.  State  ex  rel,  Lewis,  etc.,  v.  Fairchild, 
22  Wis.,  110;  State  ex  rel.  Graham  v.  Ch.  of  Commerce,  20 
id.,  68.  And,  in  order  to  obtain  a  review  in  this  court  of  the 
action  of  the  circuit  court,  appellant  must  preserve  the  evi- 
dence and  rulings  of  the  latter  by  bill  of  exceptions.  People 
exrd.  Wiswallv.  The  Judges,  etc.,  3  How.  Pr.,  164;  People 
ex  rel.  C oiler  v.  Bd.  of  Supers,  id.,  379. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
J.  V.  ib  C.  Quarles: 


Digitized  by  LjOOQ IC 


2i0  SUPREME  COURT  OF  WISCONSIN, 

Schend  and  others  vs.  The  SL  Greorge's  Grerman  Aid  Society. 

Since  Attorney  General  v.  Lum,  2  Wis.,  507,  persons  seek- 
inor  the  remedy  by  Toandamus  have  had  the  option  of  bringing 
their  adversaries  into  court  either  by  order  to  show  cause  or 
by  alternative  writ;  and  this  practice  obtained  in  all  the  courts 
of  this  state  until,  for  reasons  affecting  this  court  alone,  the 
rule  of  September  22,  1865,  was  adopted,  changing  the  prac- 
tice in  this  court  only.  State  ex  rel,  Lewis  v.  Fairchild^  22 
Wis.,  110;  State  ex  rel.  Or  Away  v.  Smithy  11  id.,  65;  State 
ex  reh  Carpenter  v.  Supervisors^  20  id.,  79.  The  reports  show 
that  of  4;he  mandamus  cases  brought  to  this  court  since  the 
admission  of  the  state,  a  very  large  proportion  are  brought  by 
order  to  show  cause.  Such  is  also  the  practice  in  New  York. 
6  Wait's  Pr.,  572,  573  h;  People  v.  Supervisors^  2  Abb.  Pr., 
N.  S.,  78-82.  The  practice  on  this  point  has  not  been  changed 
by  the  revised  statutes.  That  practice  does  not  interfere  with 
any  right  respondent  may  have  to  a  trial  by  jury.  The  appli- 
cation is  for  a  writ  of  mandamus — not  necessarily  for  a  per- 
emptory writ;  and  if  the  court  found  that  the  facts  relied  on 
by  the  relators  were  in  dispute,  it  should  have  awarded  the 
alternative  writ,  and  had  issue  joined,  and  a  trial  would  have 
followed.  5  Wait's  Pr.,  576  d.  But  on  the  showing  made  by 
the  uncontroverted  allegations  of  the  relators,  and  the  admis- 
sions of  the  respondent,  a  peremptory  writ  should  have  issued 
at  once.  It  appeared  by  the  cause  shown  that  there  was  noth- 
ing for  the  jury  to  try. 

Lyon,  J.  By  a  rule  adopted  in  1865,  cases  of  mandamus 
can  be  commenced  in  this  court  only  by  the  issue  and  service 
of  an  alternative  writ,  to  be  granted  by  the  court  21  Wis., 
Appendix  B.  Notwithstanding  the  abrogation  by  rule  26, 
adopted  in  1876,  of  all  formal  rules  of  practice  in  this  court 
theretofore  adopted,the  practice  established  by  the  rule  of  1865 
will  doubtless  be  adhered  to.  Several  cases  in  this  court  sanc- 
tion the  practice  of  commencing  a  m/indamus  case  in  the  cir- 
cuit court  (and  in  this  court,  also,  before  the  adoption  of  the 
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rale  of  1865)  by  service  of  an  order  to  show  cause  why  the 
writ  should  not  issue.  This  practice  has  not  been  abrogated 
in  the  circuit  court. 

In  Attorney  General  v.  Lum^  2  Wis.,  608,  it  was  said  that 
the  rule  to  show  cause  serves  the  purpose  and  performs  the 
functions  of  an  alternative  writ.  This  observation  cannot  be 
accepted  as  a  general  rule,  applicable  to  all  cases,  but  only  to 
those  like  Attorney  General  v.  Lum^  in  which  no  issue  of  fact 
was  made  upon  the  rule  to  show  cause.  In  that  case,  only 
the  validity  of  a  certain  order  of  the  circuit  court,  which  was 
purely  a  question  of  law,  seems  to  have  been  in  controversy. 

If  the  cause  shown  against  the  issuing  of  the  writ  presents 
an  issue  of  fact  on  a  material  averment  made  in  support  of 
tie  order,  we  think  the  court  should  not  try  such  issue  of  fact 
on  affidavits,  but  should  award  an  alternative  mandamuSj  to 
the  end  that,  after  return  thereto,  the  issue  may  be  duly  and 
regularly  tried  in  the  manner  prescribed  by  statute  and  the 
rales  of  court.  R.  S.,  876,  sec.  3452;  Circuit  Court  Rule  31. 
If  the  respondent  is  heard  in  opposition  to  the  application, 
and  there  is  no  dispute  about  the  facts,  the  application  being 
well  founded  in  law,  a  peremptory  mandamus  may  be  granted 
in  the  first  instance.  The  practice  above  indicated  prevails  in 
New  York  under  similar  statutes.  6  Wait's  Practice  (6th  ed.), 
575,  and  cases  cited.  We  find  nothing  in  our  statutes  or  in 
the  decisions  of  this  court  which  interferes  with  the  adoption 
of  the  same  practice  here.  Should  an  alternative  writ  be 
awarded,  the  court  may  let  the  affidavits  on  which  the  rule 
to  show  cause  was  made,  stand  as  the  petition  or  relation 
therefor,  or  may  direct  that  a  formal  petition  or  relation  be 
filed. 

There  may  be  special  cases  in  which  a  rule  to  show  cause  is 
preferable  to  an  alternative  writ;  but  it  is  believed  that  in  a 
great  majority  of  cases  the  better  practice  is  to  apply  for  an 
alternative  writ  in  the  first  instance.  Had  this  course  been 
pursued  in  the  present  case,  it  would  not  have  been  here  (as  it 
Vol.  XLIX.  — 16 
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now  is)  on  a  mere  preliminary  question  of  practice.  In  this 
case  the  affidavits  for  and  against  the  issuing  of  a  mandamus 
present  two  issues  of  fact:  First,  whether  the  parties  ag- 
grieved were  or  were  not  expelled  from  the  society  without 
cause,  and  without  an  opportunity  to  be  heard  in  their  defense; 
and  second,  whether  the  rules  pf  the  society  gave  them  an 
appeal  to  the  central  society.  We  indicate  no  opinion  on  the 
materiality  of  the  last  issue.  The  first  is  undoubtedly  mate- 
rial. When  these  propositions  of  fact  (particularly  the  first) 
had  been  affirmed  by  one  side  and  denied  by  the  other,  the 
alternative  writ  should  have  been  awarded.  There  was  no 
case  for  determining  the  weight  and  preponderance  of  testi- 
mony, and  cumulative  proofs  were  inoperative  to  affect  the 
result,  and  therefore  immaterial. 

It  is  said  that  an  alternative  mandamus  should  not  be 
awarded,  because  the  relators  only  asked  for  a  peremptory 
TTiandamus.  On  an  order  to  show  cause  in  such  cases  the  ap- 
plicant always  prays  for  a  peremptory  writ,  and  the  court 
awards  it,  or  awards  an  alternative  writ,  or  denies  the  applica- 
tion entirely,  according  to  the  law  of  the  case,  and  the  facts 
as  they  appear  upon  the  hearing  of  the  order.  Nothing  is 
discovered  in  the  record  before  us  showing  that  the  applicants 
waived  their  right  to  an  alternative  mandamus,2kndi  that  relief 
is  claimed  by  them  in  the  argument  of  their  counsel  on  this 
appeal. 

The  question  whether  these  relators  may  join  in  an  appli- 
cation for  a  mandamvs,  although  not  raised  in  the  argument, 
has  suggested  itself  to  our  minds.  We  have  not  examined  it, 
and  have  no  opinion  upon  it;  yet  perhaps  it  is  worthy  of  the 
consideration  of  counsel.  See  State  ex  rel.  Carpenter  u  Be- 
loit,  20  Wis.,  80. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  will  be  remanded  with  directions  to  that  court 
to  award  an  alternative  writ  of  mandamus. 
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Cook  vs.  The  City  of  Kacine  and  another. 

JptHl  3 —April  20,  ISSO. 

Equrrr:  Citiks:  Retebsal  op  Judgment.  (1)  Duty  of  city  in  letting 
contract  for  sidewalks,  (2)  JudgmetU  in  equity  reversed  on  preponder- 
ance of  evidence. 

1.  Where  a  city  charter  does  not  require  contracts  for  building  sidewalks  at 

the  expense  of  adjoining  lots  to  be  let  to  the  lowest  bidder  after  adver- 
tising for  proposals,  although  such  contracts  may  be  made  by  private 
agreement  with  the  dty,  they  must  be  fairly  made,  at  reasonable  prices, 
with  due  regard  to  the  lot-owner's  interests,  or  equity  will  relieve  against 
them. 

2.  This  court  being  satisfied,  by  a  clear  preponderance  of  evidence,  that  the 

building  of  a  sidewalk  in  front  of  plaintiff's  lot  was  let  at  an  un- 
reasonably high  price,  in  disregard  of  plaintiff's  rights,  and  that  the 
sum  which  she  ought  to  pay  is  definitely  ascertained  by  the  proofe,  a 
judgment  affirming  the  assessment  is  reversed,  with  directions  for  a 
judgment  restraining  the  collection  of  such  assessment  in  case  plaintiff, 
within  a  reasonable  time  to  be  specified,  shall  i>ay  the  proper  amount, 
with  interest  from  the  time  when  the  collection  would  have  been 
enforced  but  for  the  temporary  injunction  granted  herein. 

APPEAL  from  the  Circuit  Court  for  liacine  County. 

The  common  council  of  the  defendant  city  passed  an  order 
for  building  a  sidewalk  contiguous  to  the  lot  of  the  plaintiff, 
described  in  the  complaint  Such  order  was  duly  published, 
and  a  notice  requiring  the  plaintiff  to  build  the  sidewalk 
within  a  specified  time,  as  required  by  the  city  charter,  was 
duly  served  upon  her.  The  plaintiff  failed  to  construct  the 
sidewalk  as  required,  and  the  common  council,  by  resolution, 
authorized  the  aldermen  of  the  ward  in  which  the  plaintiff's 
lot  is  situated,  to  let  a  contract  for  its  construction.  The  alder- 
men thereupon  let  the  contract  to  the  defendant  Morey^  at  the 
rate  and  price  of  forty  cents  per  lineal  foot  Morey  built  the 
sidewalk,  a  certificate  of  a  special  assessment  ou  the  plaintiff's 
lot  for  the  contract  price  was  issued  to  him,  and  the  amount 
thereof  was  assessed  against  the  lot  in  the  tax  roll  of  the  city 
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for  1878.  This  action  was  brought  to  have  the  assessment 
declared  void  and  to  enjoin  the  collection  of  the  tax.  The 
facts  above  stated  are  established  by  the  pleadings,  proofs  and 
findings  of  fact  by  the  court.  It  is  alleged  in  the  complaint 
that  forty  cents  per  foot  was  an  unreasonable  and  exorbitant 
price  for  building  the  sidewalk;  that  it  was  worth  oaly  from 
fifteen  to  twenty  cents  per  foot  to  build  it;  and  that  one  Albert 
G.  Knight  applied  to  the  aldermen  who  let  the  contract,  be- 
fore they  let  it,  for  opportunity  to  bid  for  the  work,  and  offered 
to  build^  the  sidewalk  for  twenty-five  csnts  per  foot.  It  ap- 
peared in  evidence  that  Mr.  Knight  held  a  mortgage  on  the 
lot  in  question. 

The  principal  contention  on  the  trial  was  upon  the  above 
allegations.  The  evidence  is  sufficiently  stated  in  the  opinion. 
In  respect  thereto  the  court  found  as  follows:  "9.  That  the 
charge  for  building  said  sidewalks,  to  wit,  forty  cents  per 
lineal  foot,  is  not  exorbitant  or  unreasonable.  10.  That  the 
allegation  of  plaintiff  that  one  Albert  Gr.  Knight  had  offered 
to  build  said  sidewalks,  before  the  letting  of  said  work  by  con- 
tract, at  a  less  sum  than  forty  cents  per  foot,  or  at  the  sum  of 
twenty-five  cents  per  foot,  is  not  proven."  Judgment  was  en- 
tered declaring  the  assessment  and  tax  valid,  and  in  effect 
denying  the  relief  demanded  in  the  complaint.  The  action 
relates,  also,  to  another  tax  for  the  cost  of  a  sidewalk  on  an- 
other street,  contiguous  to  the  plaintiff 's  lot,  and  that  tax  was 
adjudged  void.  The  foregoing  statement  of  the  case  has  no 
reference  to  the  proceedings  in  respect  to  the  last-mentioned 
sidewalk,  which  are  of  no  importance  on  this  appeal. 

The  plaintiff  appealed  from  the  judgment. 

John  T.  Fi%h^  for  the  appellant. 

John  B,  Winslow,  for  the  respondents. 

Lyon,  J.  The  charter  of  the  city  of  Racine  does  not  require 
that  contracts  for  building  sidewalks  shall  be  let  to  the  lowest 
bidder,  after  advertising  for  proposals  therefor.     Hence  such 
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contracts  may  be  made  by  private  agreement  between  the  city 
and  the  person  contracting  to  build  them.  But,  on  general 
principles  of  law,  such  contracts  must  be  fairly  entered  into  at 
reasonable  prices,  and  with  due  regard  to  the  interests  of  the 
owners  of  lots  chargeable  with  the  cost  of  the  improvement, 
and,  if  not  so  made,  courts  of  equity  will  give  relief  to  such 
owners  on  equitable  principles.  The  evidence  is  overwhelm- 
ing that,  before  the  contract  was  let  to  the  defendant  Morey^ 
Mr.  Knight  proposed  to  the  two  aldermen  having  the  matter 
in  charge,  to  build  the  sidewalk  in  question  for  twenty-five 
cents  per  foot,  and  that  the  price  named  would  have  been  a 
liberal  compensation  for  building  it. 

That  Mr.  Knight  had  an  interview  on  the  subject  with  each 
alderman,  separately,  before  the  contract  was  made  with 
Morei/y  iQ  undisputed.  Mr.  Knight  testified  to  his  proposal  in 
those  interviews  to  do  the  work  at  twenty-five  cents  per  foot, 
and  three  ^vitnesses  swear  to  a  subsequent  conversation  be- 
tween him  and  one  of  the  aldermen  in  which  the  proposal  was 
substantially  admitted.  This  conversation  is  not  denied. 
There  are  other  facts  in  the  case,  which  we  forbear  to  state, 
that  strongly  corroborate  Mr.  Knight's  testimony.  Opposed 
to  this  there  is  nothing  but  the  statement  of  the  aldermen  that 
they  did  not  recollect  that  the  proposal  was  made.  The  evi- 
dence to  prove  the  proposal  is  direct,  positive  and  satisfactory; 
the  evidence  to  disprove  it  is  purely  negative.  The  positive 
proof  must  prevail.     Halph  v.  Eailtoay  Oo.y  32  Wis.,  177. 

On  the  subject  of  value,  Mr.  Knight  testified  that  twenty- 
five  cents  per  foot  was  a  good,  fair  price,  and  would  yield  a 
profit  to  the  contractor.  Dr.  Lukes,  an  alderman,  testified 
that  the  fair  value  was  from  twenty  to  twenty- two  cents  per 
foot;  and  on  cross  examination  he  stated  that  in  the  same  year 
he  let  contracts  to  build  similar  sidewalks  in  his  ward  at 
twenty- two  cents  per  foot,  and  that  the  contractor  could  make 
a  profit  on  the  job  at  that  price.  The  only  testimony  which  , 
impeaches  the  statements  of  Knight  and  Lukes  in  the  slight- 
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est  degree,  is  that  of  the  two  aldermen  who  let  the  contract  to 
Morey;  one  of  whom  merely  stated  that  the  city  had  been  in 
the  habit  of  paying  forty  cents  per  foot,  and  the  other  that  he 
knew  of  no  case,  except  the  one  mentioned  by  Lukes,  where 
sidewalks  had  been  let  for  twenty-five  cents  per  foot 

There  is  nothing  in  the  record  which  tends  to  impeach  the 
credibility  of  either  Knight  or  Lukes,  or  which  raises  even  a 
suspicion  that  the  former  was  not  perfectly  responsible  for 
the  performance  of  the  contract  had  it  been  awarded  to  him. 
Being  satisfied,  by  what  we  deem  a  clear  preponderance  of 
proof,  that  the  work  was  let  at  an  unreasonably  high  price,  in 
disregard  of  the  rights  of  the  plaintiff',  we  cannot  uphold  the 
special  assessment  for  the  excess  above  a  fair  price  for  the 
work.  The  plaintiff*  should  not  be  relieved,  however,  from 
paying  a  reasonable  sum  for  the  improvement.  She  is  in  a 
court  of  equity,  asking  the  interposition  of  the  court  to  re- 
strain the  collection  of  the  assessment  by  injunction.  The 
sidewalk  has  been  constructed  by  order  of  the  common  coun- 
cil, her  property  has  been  benefited  by  the  improvement,  and 
the  sum  which  she  ought  to  pay  for  it  is  definitely  ascertained 
by  the  proofs. 

It  is  not  thought  necessary  to  pass  upon  the  question,  which 
was  considerably  argued,  whether  it  is  competent  for  the  com- 
mon council,  under  the  city  charter,  to  delegate  to  the  aldermen 
of  a  ward  power  to  make  contracts  like  that  under  considera- 
tion. The  determination  of  that  question  either  way  would 
not,  we  think,  affect  our  judgment  on  this  appeal.  Doubtless 
the  safer  practice  would  be  for  the  council  to  withhold  from 
the  aldermen,  or  any  other  oflScer  of  the  city,  the  authority  to 
close  a  contract  on  behalf  of  the  city  until  the  proposed  terms 
of  it  have  been  submitted  to  and  approved  by  the  council. 

The  judgment  of  the  circuit  court,  so  far  as  it  affects  the 
assessment  held  to  be  vdlid,  must  be  reversed,  and  the  cause 
will  be  remanded  with  directions  to  that  court  to  grant  the 
relief  demanded  in  the  complaint,  if,  within  some  reasonable 
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time  to  be  specified  by  it,  the  plaintiff  pay  into  court  on  ac- 
count of  snch  assessment,  for  the  use  of  the  holder  of  the 
certificate,  a  sum  equal  to  twenty-five  cents  per  lineal  foot, 
and  interest  thereon  at  seven  per  cent,  from  the  time  the  lot 
would,  but  for  the  injunction,  have  been  sold  for  non-payment 
of  the  assessment.  Failing  such  payment,  the  complaint  in 
respect  to  such  assessment,  so  held  valid  by  the  circuit  court, 
must  be  dismissed. 
By  the  Court. —  So  ordered. 


Harbison  vs.  The  City  of  Milwaukee. 

April  3  — April  20y  1880. 

Cities:    Special  Taxes.    (1)  Voluntary  payment?    (2)  When  statutory 
remedy  for  excessive  tax  charges  not  exclusive. 

1.  Only  one-half  of  the  cost  of  laying  certain  pipes  being  chargeable  by  law 

to  plaintiff's  lots,  if  plaintiff  paid  the  whole  of  such  cost  (included  in  the 
taxes  charged  against  her  upon  the  city  tax  roll),  not  knowing  what  the 
actual  cost  was,  and  under  a  belief,  caused  by  fraudulent  misrepresenta- 
tions of  the  city  ofiScers,  that  she  was  charged  with  only  half  the  cost, 
tins  is  not  a  voluntary  payment.  Owens  v.  Milwaukee^  47  Wis.,  461, 
distinguished. 

2.  If  the  dty  charter  gave  plaintiff  the  right  to  appeal  from  the  assessment 

to  the  circuit  court  within  a  specified  time,  that  remedy  cannot  be  held 
exclusive,  so  as  to  prevent  a  recovery  by  action  brought  in  the  drcuit 
court,  of  the  excess  in  the  amount  paid  in  ignorance  of  the  facts,  through 
fraudulent  misrepresentations  of  the  officers. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  Count3\ 
The  complaint  alleges  that  the  defendant  corporation,  since 
1876,  has  been  empowered  to  lay  water-pipes  in  all  the  alleys, 
streets,  etc.j  of  said  city,  and  to  assess  against  the  several  lots 
or  parcels  of  land  which  may  front  or  abut  on  the  line  of  such 
water-pipes,  the  amount  to  which  the  land  is  specially  bene- 
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fited,  provided  that  no  regular  lot  shall  be  assessed  more  than 
one-half  the  cost,  as  estimated  by  the  board  of  public  works, 
of  furnishing  and  laying  a  regular  minor  water-pipe,  with  the 
required  openings  for  connections  with  private  service  water- 
pipe,  along  the  front  of  such  lot,  and  to  include  the  amount 
of  such  special  assessment  in  the  tax  levy  of  the  current  year, 
and  to  collect  the  same  and  enforce  payment  thereof  in  the 
same  manner  as  assessments  for  street  improvements  are  col- 
lected, for  the  benefit  of  the  water  fund  of  said  city.  It  is 
then  alleged  that  plaintiff,  during  the* year  1878,  and  for  two 
years  prior  to  that  date,  was  the  owner  in  fee  simple,  and  in 
possession,  of  a  certain  half  lot  and  of  a  certain  portion  of  an 
adjoining  lot,  both  in  the  fourth  ward  of  said  city  and  having 
a  total  frontage  on  Wells  street  of  417.17  feet;  that  she  was 
compelled  by  said  city  to  pay,  and  did,  on  the  6th  of  January, 
1879,  actually  pay,  to  the  treasurer  of  said  city,  the  full  sum  of 
$333.64  on  account  of  the  water-pipe  assessment  made  there- 
upon in  the  year  1878;  that  she  made  such  payment  under  pro- 
test and  in  order  to  prevent  a  sale  of  said  lots  for  such  assessment, 
which  said  treasurer  was  then  and  there-  duly  authorized  and 
threatening  to  make;  that  prior  to  the  15th  of  August,  1878, 
defendant  contracted  with  one  Crilley  to  lay  all  the  six-inch 
pipe  required  to  be  laid  in  said  city  during  said  year  for  thirty- 
one  cents  per  lineal  foot,  and  the  pipe  hereinafter  mentioned 
was  by  him  laid  under  said  contract  and  for  that  price;  that 
the  highest  price  paid  by  said  city  for  iron  pipe  was  $25.95 
per  ton  —  to  wit,  the  sum  of  eighty  cents  per  lineal  foot  for 
six-inch  pipe;  and  that  the  entire  cost  of  furnishing  and  lay- 
.  ing  six-inch  pipe  of  the  kind  above  described,  in  said  city, 
with  the  regular  openings  for  connection  with  private  service 
water-pipe,  did  not  during  1878  exceed  eighty  cents  per  lineal 
foot,  which  fact  was  well  known  to  the  board  of  public  works 
when  they  made  the  assessments  hereinafter  mentioned;  that 
said  board  of  public  works  was  duly  authorized  by  resolution 
of  the  common  council  adopted  July  29  and  August  26,  1878, 
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to  cause  water-pipes  to  be  laid  in  Wells  street  across  the  entire 
front  of  plain tift'^s  said  lands,  and  thereupon,  and  after  the 
execution  by  said  defendant  of  the  contracts  under  which  the 
pipe  was  furnished  and  laid  (to  wit,  at  a  time  when  said  board 
well  knew  the  exact  cost  of  furnishing  and  laying  said  pipe, 
and  knew  that  the  whole  cost  tliereof  would  not  exceed  eighty 
cents  per  lineal  foot),  said  board  made  a  pretended  assessment 
of  the  benefits  accruing  to  said  lands  by  reason  of  laying  said 
pipe,  by  which  they  willfully  and  fraudulently  assessed  the 
entire  cost  St  laying  such  minor  water-pipe  against  each  par- 
cel or  lot  of  land  in  front  of  which  it  was  laid,  instead  of 
assessing  only  one-half  the  cost  thereof,  and  fi'audulently 
claimed  that  it  cost  said  sum  to  lay  said  pipe;  that  said  assess- 
ments were  reported  to  the  comptroller,  and  returned  to  the 
city  clerk,  and  included  in  the  tax  roll  for  1878;  that  plaintiff 
was  compelled  to  pay  and  did  pay  to  said  city  the  amount  of 
such  fraudulent  assessment  to  save  her  lots  from  sale,  under 
the  mistaken  impression  and  belief,  induced  by  the  fraudulent 
representations  made  to  her  by  the  defendant  and  said  officers 
and  said  board  of  public  works,  that  the  same  covered  only 
that  one-half  part  of  the  cost  of  said  pipe  which  was  properly 
chargeable  to  her  said  lots;  and  that  afterwards,  and  as  soon  as 
she  learned  the  facts  above  mentioned,  she  petitioned  the 
mayor  and  common  council  of  said  city  to  repay  to  her  the 
sum  of  $166.82,  so  wrongfully  exacted  from  her,  which  they 
have  neglected  and  refused  to  do.  Judgment  is  therefore 
demandejl  against  said  city  for  said  sum  of  $166.82,  with 
interest,  etc. 

The  defendant  demurred  to  the  complaint  as  not  stating  a 
cause  of  action,  and  appealed  from  an  order  overruling  the 
demurrer. 

D.  H.  Johnson^  City  Attorney,  for  the  appellant,  contended, 
1.  That  even  if  the  tax  were  void,  and  payment  made  under 
protest,  the  amount  could  not  be  recovered  back  unless  pay- 
ment  was  compelled  by  duress  of  person  or  goods — goods^ 
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not  land.  Lincoln  v.  Worcester ^  8  Cash.,  55;  Forbes  v.  Ap- 
pleton^  5  id.,  115;  Benson  v.  Monroe,  7  id.,  125;  Clark  v. 
Boston,  9  Allen,  393;  Taylor  v.  Bd.  of  Health,  31  Pa.  St., 
73;  liolinson  v.  Charleston,  2  Eich.  Law,  317;  Elston  v. 
Chicago,  40  111.,  514,  5i8;  Mayor,  etc.,  of  Baltimore  v.  Lef 
fermann,  4  Gill,  425.  2.  That,  under  the  charter  of  Milwau- 
kee, plaintiffs  remedy,  if  aggrieved  by  the  assessment,  was  by 
appeal  therefrom.  Laws  of  1874,  ch.  184,  subch.  X,  sec.  19. 
3.  That  the  complaint  does  not  show  either  a  fraudulent  assess- 
ment or  that  plaintiff  was  induced  to  paty  it  by  false  represen- 
tations. It  shows  that  the  city  paid  eighty  cents  per  lineal 
foot  for  the  pipe,  and  thirty-one  cents  per  lineal  foot  for  lay- 
ing it,  and  states  nothing  as  to  the  additional  cost  of  storage, 
transportation  from  the  warehouse  to  the  place  of  laying, 
water-gates,  hydrants,  connections,  etc.  It  alleges  that  plaintiff 
paid  the  assessment  under  a  belief,  induced  by  false  representa- 
tions, that  it  was  all  right,  and  yet  that  she  paid  it  under  pro- 
test. Plaintiff  was  put  upon  inquiry  as  to  the  legality  of  the 
assessment.  Owens  v,  Milwaukee,  47  Wis.,  461.  If  it  was 
too  high,  she  had  twenty  days  after  notice  of  the  assessment, 
in  which  to  ascertain  that  fact  and  take  her  appeal.  If  it  was 
void,  she  should  have  resisted  and  not  have  paid  it,  there  being 
no  duress  of  person  or  goods.  It  will  be  claimed  that  the 
complaint  charges  false  representations  made  by  the  defend- 
ant, its  officers  and  board  of  public  works,  by  which  she  was 
beguiled  into  paying.  But  the  city  could  not  make  representa- 
tions otherwise  than  by  its  officers,  and  it  is  liable  for  their 
acts  only  when  they  act  officially — regularly  in  pursuance  of 
special  authority,  or  irregularly  in  pursuance  of  a  general 
authority  (Owens  v.  Milwaukee,  sujpra);  and  the  only  act 
charged  which  is  either  actually  or  colorably  official,  is  the 
making  of  the  assessment  itself.  Plaintiffs  claim,  therefore, 
closely  scanned,  is  merely  that  the  board  made  too  high  an 
assessment,  and  thereby  induced  her  to  believe  that  it  was  all 
right  and  to  pay  it  under  protest.    This  will  not  do.    The 
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appeal  was  provided  for  the  very  purpose  of  correcting  such 
errors. 

Frank  B,  Van  Valkenhurgh^  for  the  respondent: 
1.  At  $25.95  per  ton,  the  cost  of  six-inch  pipe  is  ox\\y  forty- 
five  cents  per  lineal  foot;  and  the  statement  that  it  is  eighty 
cents  is  a  mere  clerical  error.  The  statement  of  the  entire 
cost  of  laying  the  pipe  in  question  is  not  in  any  way  dependent 
upon  the  prior  allegation  of  the  highest  price  paid  for  such 
pipe  in  1878.  The  demurrer  admits  the  allegation  that  "  the 
entire  cost  of  furnishing  and  laying  the  pipe  in  question  did 
not  exceed  eighty  cents  per  lineal  foot.'^  2.  The  complaint 
does  not  state  that  the  plaintiff  learned  the  facts  or  paid  the 
tax  within  the  time  allowed  for  an  appeal,  but  shows  that  the 
tax  was  paid  long  after  that  time  expired,  and  that  the  protest 
was  made  at  the  time  of  payment.  3.  A  warrant  for  the  col- 
lection of  taxes  is  in  the  nature  of  an  execution,  upon  which 
a  party  has  no  day  in  court;  and  when  he  is  called  on  peremp- 
torily to  pay  upon  such  a  warrant,  he  may  pay  under  protest, 
and  recover  back  money  wrongfully  collected,  as  money  had 
and  received.  Preston  v.  Boston^  12  Pick.,  7;  Ameshury 
W.  cfe  C.  Manuf^g  Co.  v.  Amesbury^  17  Mass.,  461;  B,  cfe  S. 
Glass  Co.  V,  Boston,  4  Met,  181;  Astley  v,  Reynolds,  2  Strange, 
916;  Powell  v.  Supervisors,  46  Wis.,  210. 

Cole,  J.  There  can  be  no  doubt  that  the  plaintiff's  lots 
could  not  legally  be  assessed  for  more  than  one-half  of  the 
cost,  as  estimated  by  the  board  of  public  works,  of  furnishing 
and  laying  the  regular  minor  water-pipe  in  front  of  her  lots. 
It  is  alleged  in  the  complaint  that  the  entire  cost  of  furnish- 
ing and  laying  the  water-pipe  during  the  year  1878  did  not 
exceed  the  sum  of  eighty  cents  per  lineal  foot,  which  fact  was 
well  known  to  the  board;  that  the  board  made  a  pretended  as- 
sessment of  the  benefits  to  her  lots  by  reason  of  laying  the 
water-pipe,  in  and  by  which  they  willfully  and  fraudulently 
assessed  the  entire  cost  of  laying  the  water-pipe  against  each 


Digitized  by  LjOOQ IC 


252  SUPREME  COUKT  OF  WISCONSIN, 

Harrison  yb.  The  City  of  Milwaukee. 

lot,  instead  of  assessing  only  one-half  the  cost  thereof,  as  by 
law  they  were  authorized  to  do,  and  fraudulently  claimed  that 
it  cost  that  sum  to  lay  said  pipe;  that  said  assessments  wei*e 
reported  to  the  comptroller  and  returned  to  the  city  clerk,  and 
included  in  the  tax  roll  for  the  year  1878;  and  that  the  plaintiff 
was  compelled  to  .pay,  and  did  actually  pay,  to  said  city  the 
amount  of  such  fraudulent  assessments  to  save  lier  lots  from  sale, 
under  the  mistaken  impression  and  belief,  induced  by  the 
fraudulent  representations  made  to  her  by  the  city  oflScers 
and  board  of  public  works,  that  the  same  covered  only^hat 
one-half  part  of  the  cost  of  said  pipe  which  was  properly 
chargeable  to  her  said  lots. 

The  plaintiff  sues  the  city  to  recover  back  the  excess  thus 
wrongfully  exacted  from  her.  The  question  arising  on  the 
demurrer  is,  whether  the  action  will  lie.  The  learned  counsel 
for  the  city  insists  that  it  will  not,  because,  first,  the  facts 
stated,  as  he  claims,  show  that  the  plaintiff  voluntarily  paid 
the  amount  assessed  against  her  lots.  A  voluntary  payment, 
he  says,  of  even  a  void  tax  cannot  be  recovered  back,  though 
made  under  protest,  unless  it  was  compelled  by  duress  of 
goods  or  person,  and  nothing  of  the  kind  is  shown  in  this 
case.  The  principle  of  law  is  well  settled,  that  if  a  person, 
with  full  knowledge  of  all  the  facts,  voluntarily  pays  an  un- 
just claim  made  upon  him,  and  attempted  to  be  enforced  by 
legal  proceedings,  he  cannot  recover  back  the  money  as  paid 
by  compulsion,  unless  there  be  fraud  in  the  party  enforcing  the 
claim,  and  a  knowledge  on  his  part  that  the  claim  is  unjust. 
Benson  v.  Monroe^  7  Gush.,  125;  Forbes  v.  Appleton,  5 
Gush.,  115;  Clark  v.  City  of  Boston^  9  Allen,  393;  Taylor  v. 
Board  of  Ilealthy  31  Pa.  St.,  73;  Powell  v.  Board  of  Super- 
visors of  St  Croix  County^  46  Wis.,  210;  Noyes  v.  State^ 
id.,  250;  Owens  v.  Milwaukee,  47  Wis.,  461.  * 

In  this  case  it  does  not  appear  that  the  plaintiff  paid  the 
assessment  with  full  knowledge  of  the  facts  as  to  the  real  cost 
of  furnishing  and.  laying  the  water-pipe  in  front  of  her  lots. 
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Indeed,  the  inference  from  the  allegations  is,  that  she  acted 
under  a  mistaken  belief  upon  the  subject,  which  was  caused 
or  produced  by  the  oflScers  of  the  city.  A  payment  made 
under  such  circumstances,  while  ignorant  of  the  facts  which 
invalidated  the  tax,  is  not  a  voluntary  payment,  within  the 
authorities.  But  the  counsel  for  the  city  further  insists  that 
the  plaintiff,  at  least,  was  put  upon  inquiry;  that  it  was  her 
duty,  within  the  rule  of  the  Owens  case,  to  have  ascertained 
the  cost  of  the  work  before  she  paid  the  assessment;  and  that, 
failing  to  do  this,  she  cannot  recover  back  the  excess  illegally 
exacted.  We  do  not,  however,  think  the  plaintiff  was  bound 
to  use  any  such  diligence  to  ascertain  the  fact,  especially  in 
view  of  the  averment  that  she  was  actually  misled  by  the 
fraudulent  representations  by  the  officers  of  the  city,  whicTb 
were  made  to  her,  that  the  assessment  only  covered  one-half 
of  the  cost  of  the  pipe  properly  chargeable  to  her  lots.  This 
averment  takes  the  case  out  of  the  rule  of  the  Owens  case. 

But,  secondly,  the  same  counsel  insists  that,  under  the  pro- 
visions of  the  charter,  the  plaintiff  might  have  appealed  from 
the  assessment,  if  she  felt  aggrieved  thereby,  and  that  this 
was  her  only  remedy.  Conceding  the  position  to  be  correct, 
that  section  19,  sub-ch.  X  of  ch.  184,  Laws  of  1874,  gave  the 
plaintiff  the  right  to  appeal  from  the  assessment  to  the  circuit 
court  of  Milwaukee  county  within  twenty  days  after  the  com- 
pletion of  the  publication  of  the  notice  by  the  comptroller,  as 
in  case  of  appeals  from  the  decisions  of  the  common  council 
in  respect  to  assessments  of  benefits  for  street  improvements, 
still  we  do  not  think  this  was  her  exclusive  remedy.  The 
plaintiff  did  not  know  of  the  mistake  or  fraud  in  the  assess- 
ment even  when  she  paid  her  tax,  and  this  was  long  after  the 
right  to  appeal  had  expired.  As  we  have  said,  the  complaint 
states  that  she. was  misled  by  the  fraudulent  representations 
of  the  city  officers  as  to  the  cost  of  the  pipe;  and  in  a  case  of 
that  kind  we  hardly  think  the  legislature  intended  to  deprive 
a  party  of  all  other  remedy  except  the  appeal  under  the  char- 
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ter.  These  allegations  in  respect  to  fraud  may  be  disproved 
on  the  trial,  but  we  now  have  to  assume  that  they  are  well 
founded  in  fact.  And  we  should  be  unwilling  to  sanction  the 
doctrine  that  the  lot-owner  lost  all  remedy  to  correct  the 
wrong  inflicted  upon  him  by  the  fraudulent  representations 
of  the  city  oflScers  as  to  the  actual  cost  of  the  work,  if  he  did 
not  appeal  under  the  charter.  See  Pier  v.  The  City  of  Fond 
du  Lac,  38  Wis.,  470. 

It  follows  from  these  views  that  the  order  of  the  circuit 
court  overruling  the  demurrer  must  be  aflSrmed. 

By  the  Court. —  Order  affirmed. 


Schultz,  by  guardian,  vs.  The  City  of  Milwaukee. 

April  3 —April  20,  1880. 

Cities:    Pleading.    (1-3)  Liability  of  city  for  injuries  from  ^^  coasting,'^ 
(4)  Complaint  cotxstrucd. 

1.  For  injuries  suffered  by  one  passing  along  or  over  a  public  street  in  a  city, 

caused  by  collision  with  persons  "bobbing"  or  ** coasting"  on  such 
street,  the  city  is  not  liable  as  for  "insufficiency  or  want  of  repair  "  of 
the  street,  under  sec.  1339,  R.  S. 

2.  While  the  use  of  a  public  highway  in  a  city  for  "coasting"  maybe  a 

public  nuisance,  its  suppression  is  a  police  duty,  and  not  a  duty  in  which 
the  corporation  as  such  has  a  particular  interest,  or  from  which  it  derives 
any  special  benefit  in  its  corporate  capacity;  and  for  the  non-perform- 
ance of  such  duty  by  its  officers  and  agents  the  corporation  is  not  liable. 
Hayes  v.  Oshkosh,  33  Wis.,  314. 

8.  Little  V,  Madison,  42  Wis.,  643,  distinguished,  and  the  true  ground  of  the 
decision  therein  stated. 

4.  The  complaint  avers  that,  prior  to  the  time  of  the  injury,  the  defendant 
city,  its  servants,  agents  and  officers,  "  did  license  boys  and  girls  to  slide 
down  hill  in  said  city;  and  that  under  such  license  and  permission  the 
young  men,  boys  and  youths  "  in  said  city  "did  use  the  streets  of  said 
city,  and  particularly  Poplar  street,  to  slide  down  hill  with  sleds,"  etc. 
Heldf  that,  in  view  of  the  whole  complaint,  the  word  "license"  must 
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here  be  construed  as  expressing  only  an  omission  of  the  officers  to  per- 
form their  police  duty  by  restraining  such  use  of  the  streets,  and  that  no 
cause  of  action,  therefore,  is  stated;  although  a  positive  license  granted 
by  the  common  council  would  have  rendered  the  city  liable. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  Couuty. 

Action  to  recover  damages  for  injuries  received  by  the 
plaintiff  while  passing  along  one  of  the  public  streets  of 
the  defendant  city.  After  alleging  that  the  city  is  a  cor- 
poration, having  authority  to  keep  the  public  streets  therein  in 
repair,  to  remove  nuisances  therefrom,  and  to  prevent  any 
improper  use  thereof,  and  that  Poplar,  Seventh  and  Eighth 
streets,  in  said  city,  are  highways  dedicated  to  and  used  by  the 
public  as  such,  the  coinplaint  proceeds  as  follows: 

"And  this  plaintiff  further  shows  that,  on  or  about  the  fifth 
day  of  January,  1879,  and  on  other  days  and  at  other  times 
prior  thereto,  the  defendant  knowingly,  negligently  and  care- 
lessly perpiitted  and  allowed  and  sanctioned  certain  disorderly 
fellows,  and  idle  persons  and  boys  and  youths,  to  encumber 
and  obstruct  said  Poplar  street,  and  Seventh  and  Eighth  streets 
aforesaid  where  they  cross  and  intersect  said  street,  by  prac- 
ticing and  indulging  in  certain  sports,  plays  and  amusements, 
usually  called  bobbing  or  sliding  down  hill;  that  said  sports, 
plays,  diversions  and  amusements  consisted  in  a  large  number 
of  boys  and  youths,  and  young  persons  lacking  discretion, 
assembling  and  congregating  together  upon  said  Poplar  street, 
and  connecting  together  two  or  more  small  sleds  by  a  long 
board  and  boards,  and  great  numbers  of  boys  and  youths  get- 
ting thereon,  and  sitting  thereon,  and  letting  said  structure 
run  furiously  and  rapidly  down  the  steep  hill  which  is  in 
Poplar  street,  the  summit  of  which  hill  is  about  between  Ninth 
and  Tenth  streets  in  said  city,  and  the  foot  of  which  hill  was 
and  is  abont  between  Eifth  and  Sixth  streets  of  said  city,  all 
of  which  aforesaid  streets  are  public  streets  and  public  high- 
ways. 

"And  this  plaintiff  further  shows,  that  said  boys  and  youths. 
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and  other  persons,  used  said  Poplar  street  as  aforesaid  for  the 
purpose  aforesaid,  and  obstructed  the  said  street  by  such  use 
thereof,  many  days  prior  to  the  fifth  day  of  January,  A.  D. 
1879,  and  many  times  in  the  day,  and  so  obstructed  said  street, 
and  the  streets  and  highways  crossing  and  intersecting  there- 
with, above  named,  as  to  hinder  and  prevent  ordinary  travel 
and  passage  over  and  upon  the  same;  and  such  use  of  said 
Poplar  street,  in  the  manner  aforesaid,  became  and  was  a 
public  nuisance,  to  the  knowledge  of  the  defendant,  its  officers, 
servants,  agents  and  employees;  and  the  defendant  negligently 
and  carelessly  allowed  and  permitted  said  unlawful  use  and 
obstruction  of  said  streets  to  remain  and  continue  from  day  to 
day,  and  many  times  in  the  same  day,  prior  to  and  at  the  time 
last  aforesaid;  and  such  use  of  said  street  and  streets  was 
calculated  to  and  did  obstruct  and  encumber  the  same,  and  to 
endanger  and  did  endanger  the  lives  and  property  of  persons 
traveling  upon  the  same. 

"  That,  prior  to  the  time  named  aforesaid,  the  said  defend- 
ant, its  servants,  agents  and  officers,  did  license  boys  and  girls 
to  slide  down  hill  in  said  city;  and  that,  under  such  license 
and  permission,  the  young  men,  boys  and  youths  in  the  city 
of  Milwaukee  did  use  the  streets  of  said  city,  and  particularly 
Poplar  street  in  said  city,  to  slide  down  hill  with  sleds  and 
other  structures  used  by  them  to  slide  down  hill;  and  the 
plaintiff  avers  that  the  defendant  well  knew  the  dangerous 
character  of  such  parties  to  slide  down  hill,  and  that  the  lives 
and  persons  of  people  would  be  jeopardized  thereby. 

"  AAd  this  plaintiff  further  shows  that,  oil  or  about  the  said 
fifth  day  of  January,  1879,  the  streets  aforesaid  of  the  city  of 
Milwaukee,  and  particularly  Poplar  street  in  said  city,  was  cov- 
ered with  ice  and  snow,  and  was  very  smooth  and  slippery; 
that  there  is  a  hill  on  Poplar  street  extending  from  about  the 
vicinity  of  Sixth  street  to  about  Tenth  street  in  said  city,  and 
the  ascent  from  Sixth  street  to  Tenth  street  is  very  steep  and 
abrupt,  and  the  descent  from  Tenth  street  downward  is  at  a 
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very  rapid  decline;  that  on  the  day  aforesaid  a  large  number 
of  jonng  men  and  boys  had  been  and  were  engaged  in  sliding 
down  the  hill  on  said  street  from  Tenth  street  downwards,  on 
sleds,  hand-sleds,  bobs  and  bob-sleds,  and  other  structures  for 
sport,  amusement  and  diversion,  to  the  knowledge  and  witli 
the  license  of  the  defendant." 

It  is  further  alleged  that  on  the  day  aforesaid,  as  the  plaint- 
iff was  lawfully  crossing  Poplar  street,  in  the  vicinity  of 
Seventh  street,  with  due  care,  he  was  run  against  by  one  of  the 
structures  above  described,  running  down  Poplar  street  with 
great  and  uncontrollable  speed,  carrying  about  thirty  boys 
and  youths  seated  thereon,  and  received  the  injuries  com- 
plained of. 

Defendant  demurred  to  the  complaint  as  not  stating  a  cause 
of  action  against  the  city;  and  appealed  from  an  order  overrul- 
ing the  demurrer. 

D.  H.  Johnson^  City  Attorney,  for  the  appellant,  argued, 
1.  That  a  municipal  corporation  is  not  liable  for  any  failure, 
mistake  or  even  wrong  committed  by  its  legislative  department. 
Dillon  on  M.  C,  §  39,  and  cases  cited  in  the  notes.  2.  That 
such  a  corporation  is  not  liable  for  any  failure  on  the  part  of 
its  police  department.  Dillon,  §  773,  and  notes.  3.  That 
coasting  or  bobbing  in  a  highway  is  not  an  obstruction  or  de- 
fect in  the  highway,  for  which  a  city  or  town  is  liable  under 
the  statute.  Ray  v.  Manchester^  46  N.  H.,  59;  Hutchinson 
V.  Concord,  41  Yt.,  271.  4.  That  even  if  this  were  otherwise, 
plaintiff  could  not  recover  in  this  action,  because  he  had  not 
exhausted  his  remedy  against  the  persons  by  whose  wrongful 
act  the  obstrnction  was  caused  (Laws  of  1874,  ch.  184,  subch. 
XX,  sec.  1),  and  because  no  notice  of  the  damage,  etc.,  had 
been  given  as  required  by  sec.  1339,  K.  S. 

For  the  respondent,  there  was  a  brief  by  Austin  cfe  RunTcel, 
and  oral  argument  by  Mr.  Austin: 

1.  In  the  absence  of  any  express  statute,  municipal  corpo- 
rations having  the  powers  ordinarily  conferred  upon  them  re- 
VoL.  XL1X.-17 
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specting  streets  and  sidewalks  within  their  limits,  owe  the 
public  a  duty  to  keep  them  in  a  safe  condition  for  nse  in  the 
usual  modes  of  travel,  and  are  liable  in  a  civil  action  for 
special  injuries  resulting  from  neglect  of  this  duty.  Allbrittin 
V.  Mayor  of  Huntaville  [Sup.  Ct.  of  Ala.],  "  The  Reporter," 
Aug.  6,  1879.  A  municipal  corporation  having  exclusive  care 
and  control  of  streets  is  obliged  to  see  that  they  are  kept  safe 
for  the  passage  of  persons,  and  to  abate  all  dangerous 
nuisances,  and  is  liable  for  damages  sustained  through  its  neg- 
lect of  this  duty.  Chicago  v.  liohbins^  2  Black,  422;  Stanley 
V,  Davenport,  2  K  W.  Rep.,  No.  11,  p.  1064.  2.  The  com- 
plaint in  this  action  is  not  founded  upon  the  theory  that  the 
common  council  neglected  to  exercise  the  restraining  power 
given  by  the  charter,  or  enforce  its  police  regulations,  but 
solely  upon  the  principle  expressed  in  Zittle  v.  Madison,  42 
Wis.,  643.  By  subd.  3,  sec.  3,  ch.  4  of  its  charter,  defendant 
is  empowered  "  to  license  .  .  suppress  or  prohibit  all  .  .  exhi- 
bitions and  amusements;  "  and  the  complaint  avers  that  the 
thing  which  defendant  here  licensed  was  an  amusement. 
3.  If  the  thing  permitted  to  be  done  was  a  public  nuisance  of 
so  long  standing  that  defendant  may  be  charged  (as  in  the 
complaint)  with  having  "knowingly  and  carelessly  "  permitted 
its  continuance,  defendant  is  liable  for  injury  caused  by  it. 
The  authority  to  abate  the  nuisance  was  conferred  by  statute 
(charter,  ch.  IV,  sec.  3,  subd.  25);  and  it  was  imperative  upon 
defendant  to  exercise  the  power.  Kelley  v.  Milwaukee,  18 
Wis.,  83.  It  not  only  neglected  to  do  so,  but,  according  to 
the  complaint,  licensed  and  permitted  a  public  nuisance  or 
obstruction  in  the  streets.  4.  If  defendant  authorized  or  per- 
mitted the  acts  to  be  done,  it  is  liable  as  principal.  Lee  v. 
Village  of  Sandy  Hill,  40  N.  T.,  442;  City  of  Pekin  v. 
Newell,  26  111.,  320. 

Lyon,  J.     1.  The  injury  of  which  the  plaintiff  complains 
was  not  caused  by  the  insuflBciency  or  want  of  repairs  of  the 
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street  in  which  he  was  injured,  and  hence  the  action  will  not 
lie  under  section  1339,  R.  S.,  p.  415.  If  authorities  are  re- 
quired to  so  plain  a  proposition,  they  may  be  found  in  the 
brief  of  the  city  attorney. 

2.  The  complaint  contains  allegations  suflBcient  to  show  a 
gross  neglect  of  duty  on  the  part  of  the  city  oflScials.  The 
coasting  or  sliding  down  Poplar  street  in  the  manner  and  to 
the  extent  charged  in  the  complaint  was,  while  being  indulged 
in,  a  grievous  public  nuisance,  which  the  city  authorities  ought 
to  have  prevented  or  suppressed.  But  this  duty  is  a  public  or 
police,  rather  than  a  corporate,  duty,  in  the  performance  of 
which  the  corporation,  as  such,  "  has  no  particular  interest, 
and  from  which  it  derives  no  special  benefit  or  advantage  in 
its  corporate  capacity,  but  which  it  is  bound  to  see  performed 

•in  pursuance  of  a  duty  imposed  by  law  for  the  general  welfare 
of  the  inhabitants  or  of  the  community."  It  was  held  in 
Hayes  v.  OshJcoah^  33  Wis.,  314,  that  a  municipal  corporation 
is  not  liable  for  injurfes  caused  by  the  failure  of  its  officers 
and  agents  to  perform  such  duties.  In  the  opinion  in  that 
case,  from  which  the  above  extract  is  taken,  Chief  Justice 
Dixon  says  that  the  question  there  presented  "  is  settled  by 
authority  as  fully  and  conclusively  as  any  of  a  judicial  nature 
can  ever  be  said  to  have  been."  See,  also,  Wallace  v.  Mena- 
sha,  48  Wis.,  79. 

3.  The  learned  counsel  for  the  plaintiff  say  in  their  brief, 
that  "  the  complaint  in  this  action  is  not  founded  upon  the 
theory  that  the  common  council  of  the  defendant  city  neglected 
to  exercise  the  restraining  power  given  by  the  charter,  or  en- 
force its  police  regulations,  but  solely  upon  the  principle 
expressed  in  Little^  AdmW^  v.  The  City  of  Madisouy  42  Wis., 
643." 

In  Little  V,  Madison  we  construed  the  complaint  as  alleging 
that  the  city  of  Madison  expressly  granted  a  license  to  one 
Carr  to  give  a  bear  show  in  State  street,  which  was  alleged  to 
be,  and  in  fact  is,  one  of  the  principal  streets  of  the  city.     It 
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was  charged  that  the  injury  complained  of  was  caused  by  such 
bear  show,  exhibited  there  pursuant  to  such  license.  On  de- 
murrer it  was  held  that  the  complaint  stated  a  cause  of  action 
against  the  city.  Although  reference  is  made  in  the  opinion 
by  Mr.  Justice  Cole,  to  the  fapt  that  it  was  alleged  in  the 
complaint  that  the  agents  of  the  city  knowingly  and  carelessly 
allowed  one  of  its  principal  streets  to  become  obstructed  by 
the  exhibition,  yet  the  precise  ground  of  the  judgment  in  that 
case  is,  that  if  a  municipal  corporation,  in  the  attempted  ex- 
ercise of  any  power  conferred  upon  it  by  law,  as  to  license 
shows,  amusements  and  the  like,  exceeds  its  authority,  and 
licenses  the  placing  of  a  public  nuisance  in  a  street,  or  the 
unlawful  and  dangerous  use  of  a  street  for  any  purpose,  and 
an  injury  results  therefrom,  without  negligence  on  the  part  of 
the  person  injured,  the  municipality  is  liable  to  respond  in 
damages  for  such  injury.  The  case  goes  no  further,  and  could 
not  without  violating  well  settled  principles  of  law. 

It  only  remains  to  determine  whether  the  complaint  in  the 
present  case  states  a  cause  of  action  against  the  city  of  Mil- 
waukee, within  the  rule  of  Little  v.  Madison,  It  does  so  if  it 
is  sufficiently  alleged  therein  that  the  common  council  of  the 
city,  which  body  has  authority  under  the  city  charter  (chapter 
4,  §  3)  to  license  amusements  and  to  prevent  the  encumbering 
and  improper  use  of  the  streets  (sections  3,  13,  14),  actually 
licensed  the  use  of  Poplar  street  for  the  unlawful  purposes 
specified  in  the  complaint.  Otherwise,  no  cause  of  action  is 
therein  stated.  Regarding  all  the  averments  of  the  complaint 
in  that  behalf,  and  considering  also  the  improbability  that  the 
common  council  would,  by  deliberate  affirmative  action,  at- 
tempt to  authorize  such  an  unlawful  and  dangerous  use  of  the 
streets  of  the  city,  we  are  constrained  to  think  that  the  word 
license^  as  used  in  the  complaint,  was  intended  to  mean  noth- 
ing more  than  that  the  city,  its  servants,  agents  and  officers 
permitted  Poplar  street  to  be  so  used.  In  Little  v.  Madison 
the  complaint  specified  the  day  on  which  the  license  was  given. 
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If  the  common  council  did  grant  a  license  to  any  persons, 
or  to  the  public  generally,  to  use  Poplar  street  as  it  was  used, 
it  is  very  easy  to  amend  the  complaint  by  alleging  the  fact  in 
unambiguous  terms.  In  its  present  form  we  must  hold  that 
the  license  mentioned  in  the  complaint  is  the  passive  license 
of  silence  and  acquiescence,  and  that  the  complaint  charges 
nothing  more  than  the  omission  of  the  officers  or  agents  of 
the  city  to  perform  a  public  duty.  For  the  consequences  of 
such  non-feasance,  as  we  have  already  seen,  the  city  is  not 
liable  to  respond  in  damages. 

It  results  from  the  foregoing  views  that  the  demurrer  to  the 
complaint  should  have  been  sustained. 

By  the  Court. —  The  order  of  the  circuit  court  overruling 
the  demurrer  is  reversed,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 


Lannon  vs.  Hackett  and  others. 

April  5  —  April  20, 1880. 

Estates  of  Decedents:  Pleading.  Cl-4)  Of  what  claims  circuit  court 
has  original  jurisdiction:  Form  of  complaint  in  such  eases.  (5)  When 
joint  demurrer  sufficient. 

1.  Under  tlie  revision  of  1878,  as  under  the  previously  existing  statutes, 

when  a  time  has  been  fixed  by  the  county  court  for  presentation  of 
claims  against  the  estate  of  a  decedent,  and  notice  thereof  given,  the 
circuit  court  has  no  original  jurisdiction  of  any  action  against  the  per- 
sonal representative,  upon  claims  against  the  estate,  whether  such  claims 
he  legal  or  equitable,  except  actions  for  specific  real  or  personal  property, 
or  "  to  establish,  enforce  or  foreclose  a  lien  "  on  such  property;  and 
such  claims,  if  not  presented  to  the  county  court  or  commissioners  within 
the  period  limited,  are  barred. 

2.  In  an  action  against  an  executor  on  a  claim  against  the  testator,  brought 

in  the  circuit  court,  the  complaint  must  allege  that  no  time  has  been 
fixed  for  presenting  such  claims,  or  that  no  notice  thereof  has  been  given, 
or  it  18  demurrable  for  lack  of  jurisdiction. 
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3.  A  complaint  against  the  executor  of  one  H.  alleges  that  plaintiff  and  H. 

during  his  b'fetime  were  partners  in  the  ownership  of  'certain  lands  and 
mills  thereon,  the  title  being  in  the  name  of  H.,  but  held  in  trust  for- the 
firm;  that,  during  the  lifetime  of  H.,  he  sold  and  conveyed  said  real 
€state,  receiving  therefor  a  certain  sum,  and  also  received  large  sums  for 
rent  of  the  mills,  for  which  he  had  never  accounted  to  plaintiff;  and  that 
plaintiff  was  entitled  to  receive  from  him  two-thirds  of  said  rents  and 
of  the  sum  so  received  on  sale  of  the  property,  but  had  received  no  part 
thereof.  The  relief  asked  is,  that  an  account  be  taken  of  such  rents, 
and  that  the  executor  be  ac^judged  to  pay  plaintiff  what  shall  be  found 
due  on  such  accounting,  and  two-thirds  of  the  money  received  by  H.  on 
the  sale  of  the  mills,  with  interest.  There  are  no  averments  to  show  a 
specific  lien  upon  any  real  property,  or  any  fund,  in  the  executor's  hands; 
nor  of  a  failure  of  the  county  court  to  fix  a  time  for  presenting  claims 
against  the  estate,  etc.  Held^  that  no  cause  of  action  is  stated  against 
the  executor,  and  the  circuit  court  had  no  jurisdiction. 

4.  The  insertion  in  the  complaint  of  a  demand  that  the  judgment  determine 

that  H.  in  his  lifetime  wa3  a  partner  of  plaintiff  and  held  the  mill  prop- 
erty in  trust,  etc.,  does  not  alter  the  character  of  the  action  as  one 
merely  for  the  recovery  of  money  due  plaintiff  from  H.,  in  the  absence 
of  any  averments  to  show  an  equitable  lien  in  plaintiff's  favor,  as  against 
other  creditors,  upon  any  fund  in  the  executor's  hands. 

5.  The  widow  and  heirs-at-law  having  been  made  defendants  only  as  inter- 

ested in  the  assets  in  the  executor's  hands,  and  no  attempt  being  made 
to  charge  them  personally  or  to  establish  a  specific  lien  on  any  real 
estate  that  had  come  to  them,  the  complaint  is  held  bad  as  to  all  the 
defendants  on  their  joint  demurrer. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  case  is  thus  stated  hy  Mr.  Justice  Taylor:  "This 
action  was  commenced  in  the  circuit  court  of  Milwaukee 
county  against  Samuel  Howard,  as  executor  of  the  last  will 
and  testament  of  Edward  Hackett,  deceased,  and  Bridget 
Rackett,  widow,  and  others,  children  and  heirs-at-law  of  the 
deceased.  The  complaint  sets  out  that  in  the  lifetime  of  the 
said  Edward  Hackett  he  and  the  said  plaintiff  were  partners 
in  the  ownership  of  certain  lands,  and  mills  situate  thereon; 
and  that,  although  the  title  to  the  same  was  held  in  the  name 
of  the  deceased  alone,  it  was  so  held  for  the  use  and  benefit  of 
said  partnership;   that  in  the  lifetime  of  the  said  Edward 
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Hackett  he  sold  and  conveyed  away  said  real  estate,  and  re- 
ceived therefor  the  sum  of  $12,000  in  money;  that  plaintiff 
was  entitled  to  receive  two-thirds  of  said  money  from  the 
said  Hackett  in  his  lifetime;  and  that  the  latter  had  paid  no 
part  of  it  previons  to  his  death.  It  also  alleges  that,  previous 
to  the  sale  of  said  mills,  said  Hackett  received  large  sums  of 
money  as  rent  for  said  mills,  of  which  rents  the  plaintiff  was 
also  entitled  to  receive  of  said  Hackett  two-thirds,  for  which 
he  had  not  accounted  previous  to  his  death.  The  complaint 
asks  that  an  account  be  taken  of  such  rents,  and  that  the  execu- 
tor be  adjudged  to  pay  the  plaintiff  what  shall  be  found  due 
to  the  plaintiff  on  such  accounting,  as  well  as  the  two-thirds 
of  the  money  receiv'ed  on  the  sale  of  said  mills,  with  interest 
from  the  receipt  of  the  same." 

Defendants  demurred  to  the  complaint  on  the  grounds, 
among  others,  that  the  court  had  no  jurisdiction  of  the  sub- 
ject matter,  and  that  no  cause  of  action  was  stated;  and  they 
appealed  from  an  order  overruling  the  demurrer. 

For  the  appellants  there  was  a  brief  by  Howard  &  Wally  and 
oral  argument  by  Mr.  Howard.  They  contended,  iyiter  alia^ 
1.  That  the  circuit  court  had  no  jurisdiction  over  the  subject 
matter  of  the  action.  Ch.  101,  R.  S.  1858,  gives  to  the  county 
courts  exclusive  original  jurisdiction  over  all  claims  against 
the  estates  of  decedents,  with  the  exceptions  specified.  The 
jurisdiction  of  the  circuit  courts  in  such  cases  is  merely  su- 
pervisory. PHce  V.  DUtrichy  12  Wis.,  626;  Brook  v.  Chap- 
peUj  34  id.,  405.  The  claim  of  the  plaintiff,  not  having  been 
properly  presented  within  the  time  limited  by  law,  is  forever 
barred.  Tay.  Stats.,  1228,  sec.  14;  White  v.  Fitzgerald j  19 
Wis.,  480.  In  the  case  of  King  v.  Zawrenoey  14  Wis.,  238, 
relied  upon  by  respondent,  the  question  was  not  one  of  money 
due  from  the  estate,  but  one  of  title  to  certain  specific  per- 
sonal property.  2.  That  the  complaint  is  not  suflicient.  It 
does  not  state  any  disposition  of  the  estate  of  the  testator, 
nor  that  he  left  any  estate  at  all.    The  defendant^  are  not  al- 
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leged  to  be  either  legatees,  devisees,  heirs  or  next  of  kin ;  nor 
are  the  facts  which  would  make  them  liable  as  such  stated. 
R.  S.  1858,  ch.  147,  sees.  34-38,  46;  R.  S.,  sees.  3269--3286; 
Sche77ierkorn  v.  Barhydty  9  Paige,  45. 

The  cause  w^s  submitted  for  the  respondent  on  the  brief  of 
J.  V.  V.  Platto  and  P.  II.  Carney: 

The  complaint  states  facts  suflScient  to  constitute  a  cause  of 
action.  It  shows  that  the  deceased  was  trustee  of  the  plaintiff 
as  of  a  trust  by  operation  of  law  —  a  resulting  trust  —  with 
respect  to  the  lands  described.  It  alleges  that  such  lands  were 
purchased  by  the  deceased  with  partnership  assets,  and  the  deed 
taken  in  his  own  name.  In  such  cases  a  trust  results.  Whiting 
V,  Gould,  2  Wis.,  588, 597;  Perry  on  Trusts,  §  26;  Bird  v.  Mor- 
rison, 12  Wis.,  153;  Potter's  Eq.  Jur.,  417;  1  Wait's  Act.  &  Def., 
246 ;  Morrell  v.  Dickey,  1  Johns.  Ch.,  153 ;  Jackson  v,  Matsdorf^ 
11  Johns.,  91;  Jackson  v.  Mills,  13  id.,  463;  Jackson  v.  Morse, 
16  id.,  197;  Hwinbume  v,  Swinburne,  28  N.  Y.,  568;  Holler  v. 
Spilmore,  13  Wis.,  36 ;  King  v,  Lawrence,  14  id.,  238 ;  Hubbard 
V.  Burrill,  41  id.,  365.  Deceased  could  not  have  purchased 
in  his  own  sole  behalf.  Cook  v.  Berlin  Woolen  Mill  Co,, 
43  Wis.,  433;  Freritz  v.  Klotsch,  28  id.,  31?;  Onson  v.  Cown, 
22  id.,  329;  Fowler  v,  Bailley,  14  id.,  125;  Blakeslee  v. 
Starring,  34  id.,  538;  Foote  v.  Foote,  58  Barb.,  262;  liyan  v. 
Box,  34  N.  T.,  307;  Anderson  v.  Lemon,  8  N.  Y.,  236;  Coll- 
yer  on  Part.,  §  135;  58  N.  Y.,  606;  66  id.,  485;  64  id.,  471. 
The  real  estate  so  acquired  by  the  partnership  was  personal 
property,  and  did  not  descend  to  the  heirs  of  the  deceased. 
Story  on  Part,  §§  92,  93;  Collyer  on  Part.,  125;  5  Wait's  Act. 
&  Def.,  119-121;  Pierce  v.  Trigg,  10  Leigh,  406;  Ludlow  v. 
Cooper,  4  Ohio  St.,  1;  Fairchild  v.  Fairchild,  64  X.  Y.,  471; 
Galbraith  v.  Gedge,  16  B.  Mon.,  631;  Dewey  v.  Dewey,  35 
Yt.,  555;  White  v.  Fitzgerald,  19  Wis.,  480;  Thorn  v.  Thorn, 
11  Iowa,  146;  Bird  v.  Morrison,  12  Wis.,  153. 

Tatloe,  J.    The  complaint  does  not  state  that  any  specific 
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property  belonging  to  the  partnership  ever  came  to  the  hands 
of  the  executor,  or  that  the  deceased  had  any  such  property  in 
his  possession  at  the  time  of  his  death,  and  claims  no  relief  ex- 
cept for  an  account  of  moneys  received  by  the  deceased  on  ac- 
count of  said  partnership.  It  is  true,  the  complaint  demands 
the  "judgment  of  the  court  that  said  Hackett,  in  his  lifetime, 
was  a  partner  of  the  plaintiff  in  the  ownership  of  the  mill 
property,  and  in  the  business  of  managing  and  operating  the 
same,  and  that  the  same  was  purchased  by  him  in  trust  for 
the  partnership,  and  that  he  was  to  account  for  two-thirds  of 
the  profits,"  etc.  It  is  evident,  however,  that  no  such  formal 
judgment  is  required  for  the  purpose  of  the  relief  demanded 
by  the  plaintiff.  It  may  be  necessary  that  the  court  should 
find  these  matters  ,a8  facts  existing,  in  order  to  entitle  the 
plaintiff  to  an  accounting  and  judgment  for  the  amount  found 
due  to  him  thereon.  There^is  nothing  stated  in  the  complaint 
which  shows  that  the  plaintiff's  claim,  if  he  has  any,  against 
the  estate  of  the  deceased,  would  be  preferred  to  the  claim  of 
any  other  creditor  of  said  deceased,  nor  that  any  property  came 
to  the  hands  of  the  executor  upon  which  his  claim,  if  estab- 
lished, would  be  an  equitable  lien  as  against  the  other  creditors 
of  the  deceased. 

The  allegations  of  the  complaint  show  that  the  last  partner- 
ship transaction  in  relation  to  the  alleged  partnership  property 
took  place  seven  years  before  the  death  of  the  deceased,  by  the 
sale  of  all  the  partnership  property  and  the  receipt  of  the 
money  therefor;  and  there  is  no  allegation  that  this  money 
was  retained  by  the  deceased  separate  from  his  other  estate, 
nor  is  there  any  attempt  to  show  that  it  was  invested  in  any 
particular  real  or  personal  estate,  which  at  his  death  passed 
either  to  his  heirs  or  executor  as  a  part  of  his  estate.  The 
allegations  of  the  complaint  do  not,  therefore,  make  out  a  case 
showing  that  the  plaintiff  has  a  specific  lien  upon  any  prop- 
erty which  came  into  the  hands  of  the  executor  or  of  the  heirs- 
at-law  from  the  decedent;  and  he  does  not,  therefore,  bring 
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himself  within  the  rale  "  that  a  partner  has  a  specific  lien  on 
the  present  and  future  property  of  the  partnership  .  .  . 
for  his  own  amount  or  share  of  the  capital  stock  and  funds, 
and  for  all  moneys  advanced  by  him  for  the  use  of  the  firm, 
and  also  for  all  debts  due  to  the  firm  for  moneys  abstracted 
by  the  other  partner  from  such  stock  and  funds  beyond  his 
share,"  as  laid  down  by  Story  on  Partnership,  §  97.  Such  rule 
is  only  applicable  "so  far  and  so  long"  as  to  the  partnership 
property,  or  any  other  property  into  which  the  partnership 
property  may  have  been  converted,  "  as  its  original  character 
and  identity  can  be  distinctly  traced."     See  same  section. 

The  only  relief  which  the  plaintiff  asks  in  this  case,  and  to 
which,  under  the  allegations  of  his  complaint,  he  is  entitled, 
is  a  judgment,  for  the  payment  of  money  only,  against  the 
executor  of  the  deceased.  In  the  view  we  have  taken  of  this 
case,  it  becomes  unnecessary  to  consider  many  of  the  questions 
which  have  been  very  ably  argued  by  the  learned  counsel  for 
the  respective  parties;  as  we  have  concluded  that  the  circuit 
court  had  no  jurisdiction  of  the  subject  matter  of  the  action, 
and  that  no  cause  of  action  is  stated  therein  against  Howard^ 
as  executor;  and  no  cause  of  action  having  been  stated  against 
the  executor,  none  is  stated  against  the  other  defendants,  who 
are  made  parties  only  because  they  are  interested  in  the  estate 
in  the  hands  of  the  executor,  which  is  sought  to  be  made 
subject  to  the  plaintiff's  claim,  and  no  relief  is  in  fact  de- 
manded against  them.  If,  therefore,  a  separate  demurrer  by 
the  executor  would  be  sustained,  the  joint  demurrer  of  all  the 
defendants  properly  raises  the  same  questions,  and  should 
likewise  be  sustained. 

It  is  urged  that,  because  the  action  is  clearly  an  equitable 
action,  there  can  be  no  doubt  as  to  the  jurisdiction  of  the  cir- 
cuit court  under  the  provisions  of  the  constitution  of  this  state. 
In  order  to  come  to  a  correct  conclusion  as  to  these  matters, 
it  will  be  necessary  to  determine  what  are  the  powers  and 
jurisdiction  of  the  circuit  and  county  courts  of  this  state  in 
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actions  of  this  kind;  and  to  that  end  we  here  quote  the  pro- 
visions of  the  constitution  and  the  laws  bearing  upon  the 
question: 

Section  8  of  article  VII  of  the  constitution  provides  that 
"the  circuit  court  shall  have  original  jurisdiction  in  all  mat- 
ters, civil  and  criminal,  within  this  state,  not  excepted  in  this 
constitution  and  not  hereafter  prohibited  by  law,  and  appellate 
jurisdiction,"  etc. 

Section  14  of  the  same  article  reads  as  follows:  "  There  shall 
be  chosen  in  each  county,  by  the  qualified  electors  thereof,  a 
judge  of  probate,  who  shall  hold  his  office  for  two  years  and 
until  his  successor  shall  be  elected  and  qualified,  and  whose 
jurisdiction,  powers  and  duties  shall  be  prescribed  by  law;  pro- 
vided, however,  that  the  legislature  shall  have  power  to  abol- 
ish the  office  of  judge  of  probate  in  any  county,  and  to  confer 
probate  powers  upon  such  inferior  courts  as  may  be  established 
in  said  county." 

Under  this  proviso  the  probate  courts  were  abolished  in  all 
the  counties  in  this  state  by  chapter  SQ,  E.  S.  1849,  and  the 
jurisdiction,  powers  and  duties  of  such  probate  judges  or 
courts  were  conferred  upon  the  several  county  courts  of  the 
respective  counties  in  this  state. 

Amongst  the  powers  conferred  upon  the  county  courts  are 
those  enumerated  in  chapter  101,  R  S.  1858,  entitled  "  Of 
payment  of  debts  and  legacies  of  deceased  persons."  Section 
1  of  that  chapter  provides  that  "  if,  on  granting  letters  testa- 
mentary or  of  administration  by  any  county  court,  any  person 
interested  in  said  estate,  either  as  creditor,  heir  or  legatee, 
shall  require  the  appointment  of  commissioners,  it  shall  be  the 
duty  of  thp  judge  of  such  court  to  appoint  two  or  more  suit- 
able persons  to  be  commissioners  to  receive,  examine  and  ad- 
just all  claims  and  demands  of  all  persons  against  the  deceased, 
except  in  the  following  cases."  The  excepted  cases  are,  when 
there  are  no  debts,  or  when  the  estate  is  so  small  that  the 
whole  thereof  shall  be  assigned  for  the  support  of  the  widow 
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and  children.  Sections  2  to  14,  inclusive,  of  such  chapter, 
provide  for  giving  notice  of  the  time  and  place  for  presenting 
claims  to  the  commissioners,  and  for  the  manner  of  hearing 
the  parties  interested,  by  such  commissioners.  Section  12 
reads  as  follows: 

"  Section  12.  The  commissioners  shall  have  power  to  try 
and  decide  upon  all  claims  which,  by  law,  survive  against  or 
in  favor  of  executors  or  administrators,  except  claims  for  the 
possession  or  title  of  real  estate,  and  may  examine  and  allow 
all  demands  at  their  then  present  value,  which  may  be  paya- 
ble at  a  future  day,  including  claims  payable  in  specific  arti- 
cles, and  may  offset  such  demands  in  the  same  manner  in  favor 
of  the  estate." 

Section  14  bars  the  right  to  recover  upon  any  claim  not  pre- 
sented within  the  time  limited  by  the  court  for  that  purpose. 
Section  15  reads  as  follows: 

"When  commissioners  shall  be  appointed  as  provided  in 
this  chapter,  for  examining  and  allowing  claims  against  any 
estate,  no  action  shall  be  commenced  against  the  executor  or 
administrator,  except  actions  for  the  recovery  of  real  property, 
and  actions  for  the  recovery  of  personal  property,  and  actions 
to  perfect  a  lien  of  any  mechanic  and  laborer  for  work  done  and 
for  materials  furnished  by  any  brick- maker,  brick-layer,  stone- 
cutter, mason,  lime  merchant,  carpenter,  painter,  glazier,  iron- 
monger, plasterer,  lumber  merchant,  and  to  any  person  era- 
ployed  in  erecting  or  repairing  any  house  or  other  building; 
nor  shall  any  attachment  or  execution  be  issued  against  the 
estate  of  the  deceased  until  the  expiration  of  the  time  limited 
by  the  court  for  the  payment  of  debts." 

Ample  provisions  are  made  for  an  appeal  from  the  decision 
of  the  commissioners,  by  either  party,  to  the  circuit  court,  and 
for  a  trial  in  that  court.  Section  31,  as  amended  by  section  1, 
ch.  24,  Laws  of  1862,  provides  that  when  no  one  applies  for 
the  appointment  of  commissioner,  the  judge  of  the  proper 
county  court  shall  receive,  examine  and  adjust  all  such  claims 
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against  the  deceased,  and  for  tliat  purpose  shall  have  all  the 
powers  and  perform  all  the  duties  of  commissioners;  and  by 
the  amendment  of  1862,  above  referred  to,  "  all  the  provisions 
of  chapter  101  relating  to  the  efiect  of  the  appointment,  the 
decision  and  the  report  of  commissioners,  the  action  to  be 
taken  on  the  same,  to  appeals  therefrom,  to  the  time  limited 
for  the  presentation  of  all  claims  by  creditor,  to  the  effect  of 
failure  to  present  claims  within  the  time  limited  for  that  pur- 
pose, to  the  distribution  of  assets,  and  all  other  provisions 
affected  by  said  section  31,  shall  apply  and  be  in  force  in  all 
cases  when  the  judge  of  the  county  court  shall  perform  the 
duties  of  such  commissioners." 

Section  61,  as  amended  by  Laws  of  1862,  ch.  24,  sec.  2,  pro- 
vides that  when  no  commissioners  are  appointed,  and  when 
the  judge  does  not  act  in  the  place  of  such  commissioners, 
then  a  party  having  a  claim  against  the  deceased  may  bring 
an  action  against  his  executor  or  administrator;  and  section 
62  reiterates  the  prohibition  against  bringing  actions  against 
executors  and  administrators  in  the  following  language: 

"  Section  62.  In  no  other  case  except  such  as  are  expressly 
provided  for  in  this  chapter,  shall  any  action  be  commenced 
or  prosecuted  against  an  executor  or  administrator;  nor  shall 
any  warrant  of  attachment  or  execution  issue  against  such 
executor  or  administrator,  or  against  the  estate  of  the  deceased 
in  his  hands,  during  the  time  allowed  him  for  the  payment  of 
debts,  except  in  the  cases  provided  in  the  preceding  section." 

It.  would  seem  that  the  sections  of  the  statute  above  quoted 
and  referred  to  expressly  take  away  the  jurisdiction  of  the 
circuit  court  to  entertain  an  action,  either  at  law  or  in  equity, 
against  an  executor  or  administrator  as  such,  except  as  to 
claims  for  the  possession  or  title  of  real  estate,  ^nd  to  the 
possession  of  personal  property,  or  to  perfect  liens,  unless  the 
county  court  fails  to  appoint  commissioners  to  receive,  exam- 
ine and  adjust  the  claims  against  the  deceased,  and  the  judge 
also  fails  to  act  in  the  place  of  such  commissioners.     This 
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was  the  view  entertained  by  the  revisers  as  to  the  effect  of  the 
law  as  it  stood  at  the  time  of  the  revision  of  1878;  and  the 
substance  of  the  different  provisions  was  condensed  and  re- 

,  reenacted  in  section  3845,  aa  follows: 
-"No  action  shall  be  commenced  against  an  executor  or 
administrator,  excepting  actions  for  the  recovery  of  specific 
real  or  personal  property,  or  actions  to  establish,  enforce  or 
foreclose  a  lien  or  right  of  lien  on  real  or  personal  property; 
nor  shall  any  attachment  or  execution  be  issued  against  the 
estate  of  the  deceased,  or  the  executor  or  administrator  thereof, 
until  the  expiration  of  the  time  limited  for  the  payment  of 
debts,  except  as  provided  in  sections  2751  and  2978.  Nothing 
in  this  section  shall  prevent  any  person  having  a  lawful  claim 
against  a  deceased  person  from  bringing  an  action  therefor 
against  the  executor,  administrator,  heir,  devisee  or  legatee  of 
such  deceased  person,  when  no  time  has  been  fixed  in  which 
creditors  may  present  their  claims  against  the  deceased  for 
allowance,  or  when  no  notice  of  such  limitation  has  been 
ordered  or  given." 

By  these  provisions  of  our  laws,  the  property  of  a  deceased 
person,  except  his  real  estate,  and  that  to  a  limited  extent, 
passes  into  the  possession  of  the  executor  or  administrator, 
when  one  is  appointed,  and  under  the  control  of  the  county 
court  of  the  proper  county,  and  all  persons  having  claims 
against  such  deceased  person,  which  ought  to  be  paid  out  of 
his  estate,  must  proceed  to  have  their  claims  allowed  and 
paid  through  the  instrumentality  of  the  laws  regulating-  the 
procedure  in  that  court.  The  fact  that  the  claim  is  one 
which  can  be  enforced  in  a  court  of  equity  alone,  is  no  reason 
for  proceeding  in  the  circuit  court.     Th^  county  court  has 

*  ample  power  to  determine  equitable  as  well  as  legal  claims. 
The  only  exceptions  are  those  expressly  mentioned  in  the  stat- 
utes, and  possibly  actions  to  ascertain  an  equitable  claim,  and 
then  enforce  it  as  a  lien  upon  specific  personal  property  or 
real  estate  which  may  have  come  to  the  hands  and  possession 
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of  the  executor  or  administrator  as  a  part  of  the  estate  of  the 
decedent. 

Of  the  power  of  the  legislature  to  take  away  the  jurisdiction 
of  the  circuit  court  in  actions  to  charge  the  estates  of  deceased 
persons  with  the  payment  of  the  debts  of  the  decedent,  there 
can  be  no  doubt.  The  constitutional  provision  as  to  the 
jurisdiction  of  circuit  courts  as  to  civil  actions  is  just  as 
full  and  ample  in  respect  to  cases  at  law  as  it  is  in  respect  to 
cases  in  equity;  and  if  the  legislature  can  take  away  its  juris- 
diction as  to  cases  at  law,  it  can  as  to  cases  in  equity.  The  only 
question  is,  Has  it  done  so?  The  repeated  decisions  of  this 
court  hold  th  it  has,  and  the  supreme  court  of  Michigan, 
from  which  we  copied  our  law.  have  held  the  same  way  under 
the  law  of  that  state.  See  Lightfoot^  AdnCr^  v.  Cole^  AdmW^ 
1  Wis.,  27;  Price  v.  Dietrich,  12  Wis.,  627;  Mc Knight  v.  The 
Estate  of  McKnight,  20  Wis.,  447;  White,  Adm%  v,  Fitz- 
geraldj  Adm'r,  19  Wis.,  480,  513;  Gale  ?;.  Best,  20  Wis.,  48; 
Batchelderv.  Batchelder.  id.,  452;  Tredway  v.  Allen,  id.,  476; 
Parry  v.  Wright,  id.,  483;  Willis  v.  Fox,  25  Wis.,  646; 
Tryon  v.  Farnsworth,  30  Wis.,  577;  Brook  v.  Chappell,  34 
Wis.,  405;  Lenz  v.  Brown,  41  Wis.,  172;  Clark  v,  Davis,  32 
Mich.,  154;  Fish  v.  Morse,  8  Mich.,  34. 

Tlie  case  of  King  v,  Lawrence,  14  Wis.,  238,  is  not  in  con- 
flict with  any  of  the  decisions  above  quoted.  In  this  case  the 
action  was  not  against  an  executor  or  administrator;  but  if  the 
defendants  had  been  sued  in  their  representative  character,  the 
action  could  have  been  maintained,  for  the  reason  that  the  ob- 
ject of  the  action  was  to  recover  the  possession  of,  or  to  com- 
pel the  defendants  to  surrender  to  the  plaintiff,  specific  per- 
sonal property  held  by  them  in  their  representative  capacity. 
These  decisions  render  a  further  discussion  of  this  question 
not  only  unnecessary  but  improper.  The  point  ought  to  be 
considered  settled.  In  order  to  enable  a  party  to  maintain  an 
action  in  the  circuit  court  against  an  executor  or  administrator 
in  his  representative  capacity,  when  the  ultimate  object  of  the 
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action  is  to  obtain  a  judgment  for  money  only,  to  be  paid  out 
of  the  estate  of  the  decedent,  the  complaint  should  state  facts 
which  take  it  out  of  the  prohibition  of  the  statute.  Under 
the  old  law  we  think  nothing  would  take  it  out  of  the  prohibi- 
tion except  an  allegation,  in  substance,  that  no  commissioners 
had  been  appointed  to  receive,  examine  and  adjust  the  claims 
against  the  estate;  and  that  the  proper  county  judge  had  not 
acted  in  the  place  of  such  commissioners  in  the  matter  of  re- 
ceiving, examining  or  adjusting  such  claims.  See  section  61, 
R.  S.  1858,  above  referred  to.  And  under  section  3845  of  the 
Revised  Statutes  of  1878,  it  would  be  necessary  to  allege  that 
no  time  had  been  fixed  by  the  proper  court  within  which  cred- 
itors might  present  their  claims  against  the  estate,  or  that  no 
notice  of  such  limitation  had  been  ordered  or  given  as  re- 
quired by  law. 

Under  the  Revised  Statutes  of  1878,  sec.  3838,  it  is  made  the 
duty  of  the  county  court  to  receive,  examine  and  adjust  the 
claims  and  demands  of  all  persons  against  the  estates  of  de- 
ceased persons,  after  an  executor  or  administrator  has  been 
appointed  by  such  court;  and  commissioners  for  that  pur- 
pose are  only  to  be  appointed  in  the  discretion  of  the  court,  on 
the  application  of  some  person  interested,  when  it  is  probable 
that  such  claims  and  demands  exceed  $500,  and  that  the  assets 
amount  to  that  sum  or  more.  The  right  to  bring  actions 
against  the  executor  or  administrator  under  these  statutes  is 
therefore  taken  away  in  all  cases,  unless  the  court  fails  to  fix 
a  time  within  which  the  claims  may  be  presented,  or  to  give 
notice  of  such  limitation.  In  all  cases,  therefore,  under  the 
revision  of  1878,  when  a  time  is  fixed  in  pursuance  of  the 
statute,  within  which  claims  may  be  presented,  and  notice  of 
such  limited  time  is  given  as  prescribed  by  law,  a  party  who 
fails  to  present  his  claim  within  the  time  so  fixed  is  forever 
barred  of  any  action  against  the  executor  or  administrator 
therefor.     See  R.  S.  1878,  sec.  3844. 

The  plaintiff  in  this  case  having  failed  to  show  any  reason 
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for  bringing  this  action  in  the  circuit  court,  and  tho  subject 
matter  of  the  action  being  within  the  exclusive  jurisdiction  of 
the  county  court  which  granted  the  letters  testamentary,  the 
complaint  states  no  cause  of  action  against  the  executor,  and 
consequently  none  against  the  widow  and  heirs  who  are  joined 
as  defendants  with  her,  and  against  whom  no  relief  is  de- 
mtmded.  The  demurrer  should  have  been  sustained.  See 
Batchelder  v.  Batchelder^  supra. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 


El£3IER    vs.    SCULITZ. 
April  5  —  April  20,  1880. 


E<iTJiTT.    (1)  Answer  treated  (W  a  suit  to  foreclose  mortgage:   Mortgage  lien 
for  costs.    (2)  Subrogation  of  surrty  to  mortgagee's  rights. 

1.  A  mortgafifor  of  chattels  brought  8uit  to  restrain  the  mortgagee  from  fore- 

dosmg  the  mortgage  and  taking  possession  of  the  property;  and  judg- 
ment was  rendered  for  defendant  therein,  upon  his  answer,  against  the 
plaintiff,  for  the  amount  thereby  determined  to  be  due  on  the  mortgage 
note,  together  with  the  costs  of  the  action,  and  declaring  that  defendant 
hare  leave  to  proceed  to  enforce  the  mortgage  according  to  law,  if 
plaintiff  should  fail  to  pay  the  amount  so  adjudged  to  be  paid.  Held, 
that  the  judgment  in  effect  treats  the  answer  as  a  suit  to  foreclose,  and 
determines  the  amount  to  be  paid  for  redemption  r  and  that  the  costs  so 
awarded  became  a  hen  upon  the  mortgaged  property,  as  in  ordinary  cases 
of  foreclosure. 

2.  The  present  plaintiff,  who  was  surety  for  the  mortgagor  in  the  above  de- 

scribed action,  paid  the  amount  of  the  judgment,  and  took  an  assign- 
ment of  the  mortgage.  Held  (in  trover),  that  he  became  entitled  to  the 
possession  of  the  property  by  subrogation  to  the  mortgagee's  rights. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

In  September,  1876,  one  Haas  gave  a  mortgage  on  certain 
personal  property  to  one  Herbst,  to  secure  the  payment  of  a 
note  for  $166,  payable  in  six  months.  Afterwards,  in  1877, 
Vol.  XLTX.  — 18 
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Haas  sold  the  same  property  to  Charles  Schlitz^  who  took 
possession  thereof.  In  an  action  brought  by  Haas  in  the 
county  court  of  Milwaukee  county  against  Herbst,  to  enjoin 
him  from  foreclosing  the  above  mentioned  mortgage,  that 
court,  in  January,  1878,  rendered  a  judgment  in  favor  of 
Herbst  for  the  amount  due  on  the  note  secured  by  such  mort- 
gage, with  costs,  and  in  such  judgment  ordered  that  "  the  de- 
fendant have  leave  to  proceed  to  enforce  the  mortgage  described 
in  the  complaint,  according  to  law,  if  the  plaintiff  shall  fail  or 
neglect  to  pay  to  the  defendant  the  amount  herein  adjudged 
to  be  paid."  William  Riemer^  as  surety  for  Haas,  paid  the 
amount  of  such  judgment,  and,  the  judgment  together  with 
the  note  and  mortgage  having  been  assigned  to  him,  he  brought 
this  action  against  Schlitz  to  recover  damages  as  for  a  con- 
version of  the  mortgaged  property. 

The  above  facts  were  made  to  appear  upon  the  trial.  The 
evidence  also  tended  to  show  a  demand  by  plaintiff  of  posses- 
sion of  the  property.  It  also  tended  to  show  that  at  the  time 
of  such  demand  the  property  was  in  the  possession  of  one 
Margraff,  who  claimed  to  be  the  owner  thereof.  A  motion 
for  a  nonsuit  was  denied. 

The  court  refused  to  give  the  following  instructions  asked 
by  defendant's  counsel:  1.  To  return  a  verdict  for  the  de- 
fendant. 2.  That  the  claim  of  the  plaintiff  in  this  action  is 
founded  upon  the  mortgage  of  Haas  to  Herbst;  that  said 
Herbst  is  the  plaintiff's  assignor,  and  that  the  claim  of  said 
mortgage  was  merged  in  and  extinguished  by  the  judgment 
in  the  case  of  Haas  v,  Herbst  in  favor  of  said  Herbst,  and 
the  plaintiff  is  not  entitled  to  maintain  this  action.  3.  That 
the  plaintiff  has  at  the  best  but  a  special  property  and  interest 
in  the  property  described  in  the  said  mortgage  of  Haas  to 
Herbst,  to  the  amount  of  the  sum  secured  thereby  (that  is  to 
say  for  the  sum  of  $1C6,  with  interest  added  from  September 
18,  1876,  the  date  of  said  mortgage),  and  is  entitled  to  recover 
damages  therefor,  and  no  more. 
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The  court  charged  the  jury  that  plaintiff  was  subrogated  to 
all  the  rights  that  Herbst  had  in  the  property;  and  that  he 
could  not  recover  a  greater  sum  than  the  amount  of  the  judg- 
ment paid  by  him,  with  interest  thereon. 

Verdict  for  the  plaintiff.  A  motion  for  a  new  trial  was 
denied;  and  from  a  judgment  on  the  verdict,  the  defendaHt 
appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
/.  F.  V.  Platto.  He  contended,  among  other  things,  1.  That 
the  motion  for  a  nonsuit  should  have  been  granted.  With- 
out a  demand  of  possession,  and  refusal  by  the  defendant,  the 
action  could  not  be  maintained.  Eldred  v,  Oconto  Co.^  33 
Wis.,  133;  Fenelonv.  Hogoloom^  31  id.,  172;  Goldsmith  v. 
Bryanty  26  id.,  34;  Stipervisors  v.  Decker,  30  id.,  624;  Dun- 
ham v.  Converse^  28  id.,  306;  Thomas  v,  Seely^  40  id.,  468. 
2.  That  the  first  and  second  instructions  asked  by  defendant 
should  have  been  given.  The  judgment  in  the  suit  of  'Ilaaa 
V.  Herbst  being  the  higher  security,  the  note  and  mortgage 
were  merged  in  it;  and  it  was  a  bar  to  any  further  proceed- 
ing on  the  original  indebtedness.  1  Addison  on  Con.,  sees. 
393,  394;  2  Cowen's  Tr.,  sees.  1042, 1086;  Moak's  Van  Sant- 
voord's  PL,  497;  7  Wait's  Act.  &  Def.,  321-323.  By  judg- 
ment, a  mortgage  lien  is  waived.  2  Uilliard  on  Mort,  463, 464; 
Bvtler  V.  Miller^  1  Denio,  407;  Goodrich  v.  Dunhar^  17 
Barb.,  644;  Besley  v.  Palm^eVy  1  Hill,  482;  Lowell  v.  Lane, 
33  Barb.,  292;  Ives  v.  Goddard,  1  Hilt.,  434;  McButt  v. 
Eirsch,  4  Abb.  Pr.,  441;  Suydam  v.  Barber,  18  N.  T.,  470; 
Morris  v.  liexford,  id.,  652;  Ward  v.  Johnson,  13  Mass., 
148;  LittUfield  v.  Brown,  1  Wend.,  398;  Peters  v.  Sanford, 
1  Denio,  224;  Price  v.  Moulton,  2  Eng.  L.  &  Eq.,  303;  Paw- 
son  v.  Turner,  4  Johns.,  469;  Wright  v.  Ritterman,  4  Rob., 
704;  Thompson  v.  Hewitt,  6  Hill,  254.  3.  That  the  third 
instruction  asked  should  have  been  given.  The  plaintiff 
is  subrogated  to  the  rights  of  Herbst,  who,  had  he  retained 
his  mortgage  claim,  would  have  been  entitled  to  recover  only 
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to  the  extent  of  his  special  property.  Story  on  Bailm.,  sec 
352;  Moak's  Van  Santvoord's  PL,  301,  302;  Sedgwick  on 
Dam.,  482;  1  Waterman  on  Tresp.,  sees.  622,623;  Spoor  v. 
Holland^  8  Wend.,  445;  Ingersoll  v.  Van  Bohkelin^  7  Cow., 
671,  681,  note  (a);  Jarvis  v.  Rogers^  13  Mass.,  105;  Davidson 
V.  Gunaolh/j  1  Mich.,  388;  Burke  v.  Birchard,  47  Wis.,  35; 
S?mth  V.  Phillips,  id.,  202;  Booth  v,  Ahleman,  20  id.,  23; 
Single  v.  Schneider,  24  id.,  299;  Warner  v.  Runt,  80  id., 
200;  Ward  v.  Jlenry,  15  id.,  239;  Flanders  v.  Thomas, 
21  id.,  410. 

For  the  respondent,  there  was  a  brief  by  Austin  c&  Burikel, 
and  oral  argument  by  Mr,  Austin: 

In  equity,  merger  of  one  security  in  another  will  not  take 
place  unless  it  is  the  manifest  intention  of  the  parties,  or  is 
for  their  interest.  Bascom  v.  Smith,  34  N.  T.,  320;  JEdger- 
ton  V,  Young,  43  111.,  464;  Lyon  v.  Mcllvaine,  24  Iowa,  9; 
Finch  V.  Houghton,  19  Wis.,  149;  Duncan  v.  Smith,  31  N. 
J.  Law,  325;  Chipman  v,  Martin,  13  Johns.,  240;  Butler 
V,  Miller,  1  Denio,  407;  Bank  v.  Hyde,  4  Cow.,  567;  Bliss  v, 
Weil,  14  Wis.,  35;  Delaware  (&  R.  Canal  Co.  v.  Boniiell 
(Conn.),  Am.  Law  Keg.,  July,  1879;  Shimes  v.  Hammond 
(Iowa),  1  N.  W.  Rep.,  656;  Hamilton  v.  Quimby,  46  111.,  90; 
Kelsey  v.  Bradbury,  21  Barb.,  531.  It  was  the  manifest  in- 
tention of  the  judgment  against  Haas,  that  the  mortgage 
security  should  not  be  merged.  The  plaintiff  succeeded  to  all 
the  rights  that  Herbst  had  acquired  by  the  note  and  mortgage, 
and  by  the  judgment  in  the  action  of  Haas  v,  Rerhst  Hoi- 
lingsworth  v.  Pearson  (Iowa),  3  N.  W.  E.,  344;  5  Law  Ee- 
porter,  748;  Felton  v.  Bissel,  25  Minn.,  15;  Slack  v.  Kirk, 
67  Pa.  St.,  380;  Hayes  v.  Ward,  4  Johns.  Ch.,123;  Natianal 
Ex.  Bank  v.  Sillimun,  65  N.  Y.,  479;  Creager  v,  Brengle,  5 
Harr.  &  Johns.,  234. 

Orton,  J.  The  plaintiff's  claim  to  the  property  in  dispute 
consisted  of  a  chattel   mortgage  given  by  one  Haas  to  one 
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Herbs t,  and  assigned  by  Herbst  to  the  plaintiff,  and  of  his 
right  to  this  mortgage  security  by  subrogation,  he  having 
paid,  as  surety  for  Haas  in  a  suit  against  Herbst  to  enjoin 
the  foreclosure  of  said  mortgage,  the  moneys  secured  thereby 
to  Herbst.  The  assignment  of  the  note  and  mortgage  was 
admitted  by  stipulation  pf  the  parties  on  the  trial. 

The  plaintiff's  right  of  subrogation  in  such  a  case  is  too 
well  settled  by  this  court  to  require  references  to  authorities 
in  other  states.  Selleck  v.  Phelps^  11  Wis.,  380;  Greenleaf 
V.  Lvdingtorij  15  Wis.,  658. 

The  plaintiff  distinctly  swears  that  he  made  demand  of  the 
property  before  the  suit  was  brought. 

This  disposes  of  all  of  the  questions  raised  on  the  argument, 
except  the  effect  of  the  judgment  in  favor  of  Herbst  against 
Haas,  the  mortgagor,  for  the  amount  of  the  note  and  interest 
secured  by  the  mortgage,  and  the  costs  in  the  case  of  Haas  v. 
Herbst^  brought  to  enjoin  the  foreclosure  of  the  mortgage. 
This  judgment,  rendered  as  it  was,  in  such  a  case,  in  favor  of 
the  defendant  and  against  the  plaintiff,  can  have  no  other  effect 
than  a  determination  of  the  amount  of  the  mortgage  moneys 
to  be  paid  on  redemption  of  the  mortgage.  And  for  this 
purpose,  and  treating  the  defense  in  that  action  as  a  proceeding 
to  foreclose  the  mortgage  against  the  plaintiff,  the  judgment 
determining  the  amount  of  the  mortgage  moneys  due  was  very 
proper,  if  not  necessary,  and  the  costs  in  such  case,  which  are 
made  a  part  of  the  judgment,  are  a  lien  upon  the  mortgaged 
property,  as  the  costs  and  expenses  of  foreclosure  would  be  in 
any  other  form  or  method  of  foreclosure. 

There  appears  to  be  no  error  in  the  record,  and  the  verdict 
was  warranted  by  the  evidence. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 
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IIannan  vs.  Engelmann. 
AprU  20  -  Mcify  11, 1880. 

Betersal  of  Judgment:    (1)  On  finding  of  referee,  approved  hy  court. 
Accounts.    (2)  Evidence  explaining  form  of  account,  (3)  What  is  a  mutual 
account?    (4)  Application  of  payments 

1.  In  the  absence  of  a  clear  preponderance  of  evidence  against  it,  this  court 

refuses  to  set  aside  the  finding  of  a  referee  on  a  question  of  fact,  approved 
by  the  court  below. 

2.  The  fact  that  certain  goods  were  charged  in  plaintiff's  books  as  items  in 

a  running  account  under  the  name  of  the  Engelmann  Transportation 
Co.,  and  not  under  defendant's  individual  name,  is  not  conclusive  that 
the  credit  as  to  them  was  not  originally  given  to  defendant,  but  may  be 
explained  by  testimony. 

3.  An  account,  running  through  more  than  six  years,  includes  items  for  ser- 

vices and  materials  of  various  kinds  furnished  by  plaintiff  as  required 
for  defendant's  use,  and  items  of  lumber,  etc.,  furnished  by  defendant  to 
plaintiff,  and  in  one  instance  a  buggy,  carriage  and  sum  of  money  taken 
from  defendant  in  exchange  for  another  carriage.  Held,  that  this  was 
an  open  mutual  account,  and  the  statute  of  limitations  did  not  com- 
mence to  run  until  the  date  of  the  last  item  charged. 

4.  Payments  on  account,  not  applied  by  either  party  at  the  time,  will  be 

applied  by  the  court  as  equity  may  require;  and  in  case  of  an  open  run- 
ning account  would  be  applied  to  the  earlier  items,  if  that  were  neces- 
sary to  prevent  the  running  of  the  statute. 

APPEAL  from  the  County  Court  of  Milwaitkee  County. 

Action  on  an  account  amounting  in  the  whole  to  $2002.89, 
on  which  a  balance  is  claimed  to  be  due  of  $596.14,  with  in- 
terest; and  of  the  latter  sum  $450.61  was  claimed  to  be  for 
work  and  labor  performed  for,  and  goods  and  wares  delivered 
to,  the  Engelmann  Transportation  Company  upon  defendant's 
credit.  By  order  of  the  court,  the  items  of  work  done  for,  and 
goods  furnished  to,  the  defendant  in  person,  and  those  done 
for  or  furnished  to  the  Transportation  Company,  but  alleged 
to  have  been  so  done  and  furnished  on  defendant's  credit,  were 
stated  separately,  and  the  statements,  marked  respectively  A. 
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and  B.,  were  served  on  the  defendant.  The  answer  denied  de- 
fendant's liability  for  any  part  of  the  items  in  statement  B. ; 
and  also  alleged  as  to  all  the  items  in  both  statements  dated 
prior  to  July  27,  1872,  that  the  indebtedness  did  not  accrue 
within  six  years  before  the  commencement  of  the  suit.  As  to 
all  other  items  in  statement  A.,  it  alleged  payment.  Statement 
A  extended  from  June  1,  1871,  to  February  1,  1878,  and 
amountedito  $1552.28.  Statement  B.  extended  from  July  30, 
1871,  to  May  1,  1875,  and  amounted  to  $450.61.  There  was  a 
separate  statement  of  credits,  extending  from  October  28, 
1871,  to  February  1, 1877,  amounting  to  $1406.75. 

By  order  of  the  court,  the  cause  was  tried  by  a  referee,  who 
found  that  the  defendant  was  liable  for  all  of  the  items  in  both 
accounts,  and  was  indebted  to  plaintifiE  in  the  sum  of  $655.94. 
The  referee  also  found,  1.  "  That  said  account  was  kept  by  the 
plaintiff,  and  by  his  clerks  at  his  instance,  and  the  items  were 
charged,  in  form,  sometimes  to  '  N.  Engelmann  Co.,'  and  again 
.  to  'Mr.  Nate  Engelmann  Co.,'  again  to  *  Engelmann  Trans- 
portation Co.,'  again  to  'Mr.  M.  Engelmann,'  again  to 
'Michael  Engelmann,'  again  to  '  Mr.  Engelmann,'  and  again 
to  'M.  Engelmann; '"  but  that  this  was  done  "for  the  con- 
venience of  the  plaintiff,  who  is  but  little  conversant  with  the 
methods  of  bookkeeping;  and  that  the  credit  of  the  whole  of 
said  account  originally  was  given  to  Michael  EngelmaRn^  the 
defendant,  and  not  to  the  persons,  companies  and  corporations 
indicated  in  the  captions  or  headings  of  pages  of  said  account." 
2.  That  defendant,  when  making  payments  on  said  account, 
either  in  money  or  by  delivering  goods,  etc.,  never  gave  any 
directions  as  to  the  manner  in  which  or  the  person  to  whom 
the  same  should  be  credited;  and  that  they  were  credited 
generally  on  defendant's  said  account.  3.  That  the  account 
was  a  mutual  one,  extending  over  the  whole  period  from  the 
date  of  the  first  to  the  date  of  the  last  item.  4.  That  at  vari- 
ous times  during  said  period,  plaintiff  made  out  statements  of 
80  mncli  of  said  account  as  had  accrued  at  such  times  re- 
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spectively,  and  delivered  such  statements  or  bills  to  defendant 
for  payment;  and  that  defendant  at  those  times  promised  to 
pay  plaintiflE  upon  such  bills,  and  made  no  objections  to  the 
items  therein  charged. 

The  county  court  overruled  defendant's  exceptions  to  the 
referee's  findings  and  conclusion,  and  rendered  judgment  for 
the  full  amount  found  due  by  the  referee;  and  from  this  judg- 
ment the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Finches^  Lynde  <& 
Miller^  with  Wm,  H.  Morris^  of  counsel,  and  oral  argument 
by  Mr.  Morris.  On  the  question  whether  the  account  was  a 
"mutual  and  open  account  current,"  so  that  the  statute  of 
limitations  would  run  from  the  last  item  (under  sec.  4226, 
K.  S.),  they  cited  Warden,  J.,  in  Prenatt  v.  Runyon^  12  Ind., 
177;  Dyer  v.  Walker,  51  Me.,  104;  Lowber  v.  Smith,  7  Pa. 
St.,  381;  Yaicghn  v.  nankinson^s  AdvrCr,  35  N".  J.  (6  Yroom), 
79;  Tippets  v.  Heane,  1  Or.,  M.  &  Ros.,  252;  Wainman  v. 
Kyntnan,  1  Exch.,  118;  Waiigh  v.  Cope,  6  M.  &  W.,  824. 

For  the  respondent  there  was  a  brief  by  Markhams  (& 
Smith,  and  oral  argument  by  F.  P.  Smith.  To  the  point 
that  the  account  was  a  mutual  one,  items  of  merchandise  and 
traffic  being  found  on  both  sides  within  the  period  of  limita- 
tion, they  cited  Hallock  v.  Losee,  1  Sandf.  S.  C,  220;  Ross  v. 
Ross,  6  Hun,  80;  Gnlick  v.  B.  <&  K.  B.  T.  Co.,  14  N.  J. 
Law,  545;  Fox  v.  Fisk,  7  Miss.  (6  How.),  346.  Plaintiff  had 
the  right  to  credit  the  items  of  lumber,  etc.,  at  an  admitted 
value,  and  avoid  the  bar  of  the  statute,  even  although  the 
other  party  has  not  charged  the  items,  and  insists  that  they 
are  not  to  be  allowed  to  him.  Davis  v.  Smith,  48  Vt.,  52; 
Norton  V.  Larco,  30  Cal.,  126.  If  we  regard  all  the  credits, 
whether  in  cash  or  chattels,  as  payments,  we  shall  find  pay- 
ments in  cash  as  recent  as  July  8,  1874,  and  in  chattels  as  late 
as  February  1,  1877;  and  this  brings  us  clearly  within  the 
provisions  of  sec.  4247,  R  S.,  and  the  decisions  of  this  court. 
Cleveland  v.  Harrison,  15  Wis.,  670;  Eaton  v.  Gillett,  17  id., 
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435,  If  we  apply  all  the  general  payments  to  the  extinguish, 
ment  of  the  earlier  items  of  the  account,  the  remaining  items 
are  far  within  the  statutory  limit.  Stevens  Point  Boom  Co. 
V.  Reilly,  46  Wis.,  237. 

Cole,  J.  The  county  court  overruled  the  exceptions  which 
were  taken  to  the  findings  of  fact  made  by  the  referee.  The 
first  finding  was,  in  substance,  that  between  the  first  of  June, 
1871,  and  the  first  of  February,  1878,  the  plaintiff,  at  the 
instance  and  request  of  the  defendant,  performed  the  labor 
and  furnished  the  goods  and  materials  mentioned  in  the  com- 
plaint and  amended  bill  of  particulars,  upon  the  individual 
credit  of  the  defendant,  and  that  they  were  of  the  value  set 
forth.  It  cannot  be  successfully  denied  that  there  was  suffi- 
cient testimony  to  sustain  this  finding,  and  certainly  there  is  no 
such  preponderence  of  evidence  against  its  correctness  as  would 
warrant  this  court  in  setting  it  aside,  under  our  decisions  upon 
this  question  of  practice.  Now,  if  the  plaintiff  really  gave  no 
credit  to  the  Engelmann  Transportation  Company,  but  ren- 
dered his  services,  and  furnished  his  goods  and  materials, 
solely  on  the  credit  and  promise  of  the  defendant,  then  it  is 
plain  that  the  defendant  is  liable  for  them. 

It  is  objected  on  the  part  of  the  defendant,  that  the  manner 
in  which  the  book  accounts  were  kept  by  the  plaintiif  conclu- 
sively shows  that  he  looked  to  the  transportation  company  for 
the  payment  of  some  portion  of  the  items  charged  and  now 
attempted  to  be  recovered  of  the  defendant.  But  why  the  ac- 
counts were  kept,  or  the  various  items  charged,  in  the  manner 
they  were,  is  satisfactorily  explained  in  the  testimony;  and  the 
referee  finds,  as  the  fact  doubtless  was,  that  the  credit  of  the 
whole  account  originally  was  given  solely  to  the  defendant, 
and  not  to  the  persons  or  corporations  indicated  in  the  caption 
or  heading  on  the  pages  of  the  account.  Undeniably  a  large 
amount  of  the  items  was  furnished  for  the  sole  benefit  of  the 
defendant,  and  we  think  the  evidence  shows  that  he  is  liable 
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for  the  payment  of  the  whole  account,  or  rather  tlie  balance 
due  on  what  are  described  in  the  amended  bill  of  particulars 
as  accounts  "A."  and  "  B." 

The  second  defense  in  the  answer  sets  up  the  statute  of 
limitations  to  all  the  items  in  the  account  commencing  with 
the  first  of  June,  1871,  and  ending  the  27th  day  of  July,  1872, 
or  bearing  date  six  years  prior  to  the  time  this  suit  was  insti- 
tuted. To  the  bar  of  the  statute  the  plaintiff  *8  counsel  gives 
the  following  answers:  firsts  that  the  evidence  shows  that 
the  account  is  a  mutual  and  open  account  current  within  the 
meaning  of  section  21,  ch.  138,  Tay.  Stats.,  and  therefore  the 
statute  only  began  to  run  from  the  date  of  the  last  item 
charged;  second^  that  the  law  would  apply  the  payments  which 
were  made  by  the  defendant  from  time  to  time,  to  the  extin- 
guishment of  the  earlier  items,  and  the  balance  of  the  account 
would  not  be  barred.  These  answers  seem  entirely  conclusive 
and  satisfactory  upon  this  defense.  That  the  account  was  a 
mutual  and  open  account  current  within  the  meaning  of  the 
statute,  does  not,  we  think,  admit  of  doubt.  The  account 
shows  a  system  of  mutual  dealings  and  of  reciprocal  demands 
between  the  parties,  beginning  in  June,  1871,  and  continuing 
to  January,  1878.  The  plaintiff,  on  his  side,  rendered  labor 
and  services,  and  furnished  materials  of  various  kinds  for  the 
use  of  the  defendant,  as  required ;  and  the  defendant,  on  the 
other  hand,  made  payments  in  cash,  sold  the  plaintiff  lumber 
and  slabs,  and  in  one  instance  gave  a  buggy,  carriage  and  $400 
in  exchange  for  another  carriage. 

These  various  transactions  certainly  show  a  system  of  mu- 
tual debt  and  credit,  and  course  of  reciprocal  dealing,  where 
there  were  cross  demands  and  matters  of  set-off,  which  together 
constituted  a  mutual  open  account  current  within  the  author- 
ities. Says  Mr.  Angell,  in  his  work  on  Limitations:  "The 
rule  that  items  within  six  years  draw  after  them  other  items 
beyond  that  period,  is  by  all  the  cases  strictly  confined  to  mu- 
tual accounts,  or  accounts  between  two  parties  which  show  a 
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reciprocity  of  dealing."  Section  148.  Again  he  says:  "  Mu- 
tual accounts  are  made  up  of  matters  of  set-off.  There  must  be 
a  mutual  credit,  founded  on  a  subsisting  debt  on  the  other  side, 
or  an  express  or  an  implied  agreement  for  a  set-off  of  mutual 
debts."  Section  149.  See,  also,  Prenatt  v.  Runyoriy  12  Ind., 
174;  Moserv.  Crooks^  32  Iowa,  72;  Dyerv,  Walker^  51  Maine, 
104;  NoHpn  v.  Zarco,  30  Cal.,  126;  Feck  v.  N.  Y.,  etc.,  S.  S. 
Co.,  5  Bosw.,  226.  This  is  not  a  case  where  the  items  in  the 
account  are  all  on  one  side,  no  element  of  mutuality  existing 
except  such  as  partial  payments  create.  But  the  evidence 
shows  that  there  have  been  mutual  dealing  and  mutual  credits 
between  the  parties,  which  bring  the  account  within  the  excep- 
tion in  the  statute. 

On  the  other  question  the  answer  to  the  bar  of  the  statute 
seems  to  be  equally  conclusive;  for,  as  we  understand  the 
authorities,  the  rule  with  regard  to  an  open  current  account 
is  well  settled,  that,  where  the  parties  themselves  fail  to  make 
the  application  of  payments,  the  law  usually  applies  them  to 
the  extinguishment  of  the  earlier  items.  That  rule  was  recog- 
nized and  applied  in  analogous  cases  in  this  court  in  liohlins 
v.  Lincoln,  12  Wis.,  1,  and  Turner  v.  Pierce,  31  Wis.,  342. 
See,  also,  Pairchild  v.  Solly,  10  Conn.,  175.  The  rule,  as 
stated  by  Mr.  Justice  Paine  in  Sohhina  v.  Lincoln,  is,  that 
where  the  debtor  makes  no  application  of  the  payment  when 
made,  the  creditor  has  the  right  to  apply  it  as  he  pleases;  and 
that,  in  the  absence  of  an  application  by  either  party,  the  court 
should  make  such  application  as  will  be  equitable  and  just 
under  all  tlie  circumstances.  In  Stone  v.  Talbott,  4  Wis.,  442, 
and  Jones  v.  Williams,  39  Wis.,  300,  the  law  in  regard  to  the 
appropriation  of  payments  is  somewhat  considered.  In  this 
case,  upon  this  open  running  account,  there  surely  is  no  injus- 
tice in  applying  the  payments  made  by  the  defendant  to  the 
extinoruishment  of  the  earlier  items.  When  this  is  done,  it  is 
obvious  the  balance  of  the  account  does  not  fall  within  the  bar 
of  the  statute. 
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It  follows  from  these  views  that  the  judgment  of  the  county 
court  must  be  aflirmed. 
By  the  Court.  —  Judgment  aflSrmed, 


"Williams  vs.  Mitchell  and  others. 

ApHl  20— May  11,  1880. 

Highways:  Proceedings  to  alter,  etc.  (1)  Jurisdiction.  (2)  Notice 
of  meeting  need  not  be  signed  by  the  supervisors.  (3)  Order  of  the 
supervisors  as  evidence.  (4)  Who  should  be  appointed  appeal  commis- 
sioners: How  far  the  question  jurisdictiotial.  (5)  Two  commissioners 
may  act.  (6)  Void  condition  in  order  of  supervisors  altering  road. 
(1)  Conditional  release  of  damages  held  of  no  effect. 

1.  If  town  supei-visors,  without  having  acquired  jurisdiction  of  the  subject, 

refuse  to  alter  a  highway,  the  decision  made  upon  such  order  by  com- 
missioners, on  appeal,  and  all  subsequent  proceedings  upon  the  decision, 
will  be  void. 

2.  The  statute  provides  that,  "  upon  application  made  to  the  supervisors  for 

the  laying  out,  altering  or  discontinuing  of  any  highway,  they  shall 
make  out  a  noticey  and  fix  therein  a  time  and  place  at  which  they  will 
meet,"  etc.  Tay.  Stats.,  491,  §  66;  R.  S.,  400,  sec  1267.  HeU,  that 
this  merely  requires  the  notice  to  be  given  by  the  direction  and  author- 
ity of  the  supervisors,  and  not  that  it  shall  be  signed  by  them. 

3.  An  order  of  the  town  supervisors  altering  a  highway  is  prima  facie  evi- 

dence of  the  regularity  of  all  proceedings  prior  thereto  (Tay.  Stats., 
492,  §  69;  R.  S.,  408,  sec.  1298);  and  to  impeach  the  vaUdity  of  the 
order  on  the  ground  of  a  failure  to  serve  notice  on  one  of  the  adjoining 
land-owners,  such  failure  must  affirmatively  appear. 

4.  Persons  who  have  signed  the  petition  for  a  proposed  alterationnn  a  high- 

way, cannot  regularly  be  appointed  commissioners  to  determine  an  ap- 
peal from  the  order  of  the  supervisors,  not  being  '*  disinterested  "  persons 
within  the  meaning  of  the  statute  (Brock  v.  Hishen,  40  Wis.,  674);  but 
such  appointment,  made  in  disregard  of  an  objection  thereto  duly  taken, 
is  merely  an  irregularity  and  not  jurisdictional,  and  is  no  ground  for 
impeaching,  in  a  collateral  action,  the  vaUdity  of  the  acts  of  such  com- 
missioners. 

5.  Under  our  statute,  it  is  sufficient  if  two  of  the  three  commissioners  ap- 

pointed are  qualified  and  act  State  ex  rel.  McCune  v.  Goodwin,  24 
Wis.,  286. 
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6.  After  appeal  commissioners  had  reversed  an  order  of  the  supervisors 

refusing  to  discontinue  a  highway  between  two  specified  points,  and  lay 
out  a  highway  on  another  line  between  those  points,  the  8ux>ervisor8 
made  an  order  for  such  alteration,  but  added  a  provision  that  **  the 
aforesaid  highway  is  not  to  be  discontinued  until  the  road  hereby  laid 
out  is  opened.**  Held,  that  the  condition  is  void,  and  does  not  affect 
the  validity  of  the  order  making  the  alteration. 

7.  Releases  of  damages  from  land-holders  along  the  line  of  the  new  high- 

way were  made  on  express  condition  that  the  proceeding  to  lay  out  such 
highway  should  not  be  adjudged  invalid  by  a  court  of  competent  juris- 
diction. Held,  that  their  acceptance  does  not  affect  the  validity  of  the 
proceedings;  as  such  releases  would  become  inoperative  on  failure  of  the 
proceedings,  without  any  express  condition  to  that  effect 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  action  was  to  recover  damages  for  a  trespass  alleged  to 
have  been  committed  by  the  defendants  in  May,  1877,  on  cer- 
tain lands  owned  by  and  in  the  possession  of  the  plaintiff,  in 
the  town  of  Mineral  Point,  Iowa  county.  The  answers  of  the 
defendants  substantially  admit  the  title  and  possession  of  the 
plaintiff  to  the  locus  in  quo^  as  alleged  in  the  complaint,  and 
that  they  committed  thereon  some  of  the  acts  complained  of; 
but  aver  that  the  place  where  such  acts  were  committed  was 
within  the  limits  of  a  public  highway,  and  they  only  removed 
therefrom  obstructions  unlawfully  placed  there  by  the  plaintiff. 
The  place  of  trial  was  changed  from  the  circuit  court  for  Iowa 
county  to  the  circuit  court  for  Milwaukee  county,  and  the 
cause  was  tried  in  the  latter  court.  The  question  mainly  liti- 
gated on  the  trial  was,  whether  the  locvs  in  quo  was  within 
the  limits  of  a  public  highway,  the  defendants  maintaining 
the  affirmative,  and  the  plaintiff  the  negative  of  that  issue. 
The  plaintiff  recovered  a  judgment  for  nominal  damages, 
from  which  the  defendants  appealed. 

The  case  is  further  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Wilson  cfe  Mcllhon^ 
and  oral  argument  by  Mr,  Wilson. 

For  the  respondent  there  was  a  brief  by  Lanyon  <fe  Spens- 
leyj  and  oral  argument  by  Mr.  Spensley. 


Digitized  by  LjOOQ IC 


286  SUPREME  COTJET  OF  WISCONSIK-, 

Williams  vs.  Mitchell  and  others. 

Lyon,  J.  It  appears  in  the  evidence  that  in  the  year  1875 
the  supervisors  of  the  town  of  Mineral  Point  made  an  order 
laying  out  a  public  highway  across  the  land  of  the  plaintiff 
described  in  the  complaint.  Although  on  the  trial  the  plaint- 
iff sought  to  impeach  the  validity  of  that  order,  it  will  be 
assumed,  for  the  purposes  of  this  appeal,  that  the  order  was 
valid,  and  established  a  public  highway.  It  will  also  be 
assumed  that  the  acts  of  the  defendants  complained  of  were 
only  the  removal  by  them  of  obstructions  from  the  land  of  the 
plaintiff  within  the  limits  thus  established  as  a  public  high- 
way. The  plaintiff  maintains  that  in  March,  1877,  and  be- 
fore the  alleged  trespasses  were  committed  by  the  defendants, 
the  line  of  the  highway  across  his  lands  was  duly  and  legally 
changed,  and  that  the  locus  in  quo  then  and  thereby  ceased 
to  be  a  public  highway.  Whetlier  the  line  of  the  highway 
was  thus  changed,  is  the  controlling  question  in  the  deter- 
mination of  this  appeal.  If  it  was,  the  acts  complained  of 
were  trespasses,  and  the  plaintiff  was  entitled  to  the  judg- 
ment he  recovered.  If  it  was  not,  the  defendants  should  have 
judgment. 

The  evidence  shows  that  a  petition  or  application  purport- 
ing to  be  signed  by  more  than  six  freeholders  residing  in  the 
town  of  Mineral  Point,  was  presented  by  the  board  of  super- 
visors of  that  town,  asking  them  to  change  the  highway  in 
question  by  discontinuing  it  between  certain  designated  points, 
and  laying  out  a  highway  on  another  line,  terminating  at  the 
same  points.  Thereupon  the  board  met  and  formally  fixed  a 
day  and  place  for  a  meeting  of  the  supervisors  to  decide  upon 
the  application,  and,  in  substance,  directed  the  town  clerk  to 
make  out  and  give  the  proper  notices  of  such  meeting,  author- 
izing him  to  sign  their  respective  names  thereto.  The  clerk 
caused  such  notice  to  be  drawn  up  in  due  form,  signed  the 
names  of  two  of  the  supervisors  to  it,  and  attested  it  himself. 
It  does  not  appear  that  it  was  not  duly  posted  and  served,  and 
the  evidence  tends  to  show  that  it  was. 
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The  supervisors  met  at  the  appointed  time  and  place,  and 
made  an  order  refusing  to  grant  the  application  of  the  peti- 
tioners. Thereupon  an  appeal  from  their  determination  was 
taken  by  the  plaintiff  pursuant  to  statute.  Tay.  Stats.,  498, 
§  91 ;  R  S.,  402,  sec.  1276.  The  commissioners  appointed  on 
such  appeal  reversed  the  order  of  the  supervisors  refusing  to 
alter  the  highway,  and  determined  that  the  same  should  be 
altered  as  proposed  in  the  petition.  In  obedience  to  such  de- 
termination the  supervisor  made  an  order,  dated  March  27, 
1877,  altering  the  highway  as  proposed,  but  inserted  therein 
the  following  condition:  "  The  aforesaid  highway  is  not  to  be 
discontinued  until  the  road  hereby  laid  out  is  opened."  At 
the  same  time  the  supervisors  made  an  award  of  damages  to 
some  of  the  owners  of  lands  through  which  the  new  line  of 
highway  was  laid,  and  other  owners  of  such  lands  gave  releases 
of  damages  therefor.  These  releases  contained  a  condition  to 
the  effect  that  they  should  be  void  if  the  proceedings  resulting 
in  the  order  altering  the  highway  should  be  adjudged  invalid 
by  a  court  of  competent  jurisdiction. 

The  objections  to  the  validity  of  those  proceedings  will  now 
be  considered  in  their. order. 

1.  It  is  doubtless  the  law  that  if  the  supervisors,  in  refusing 
to  alter  the  highway,  acted  without  jurisdiction,  it  is  fatal  to 
all  the  subsequent  proceedings,  including  their  order  altering 
the  highway,  made  pursuant  to  the  determination  of  the  com- 
missioners. Also,  if  notice  of  the  meeting  of  the  supervisors 
to  decide  the  application  was  not  given  as  required  by  the 
statute,  the  supervisors  had  no  authority  to  make  any  order  in 
the  matter,  and  the  order  they  made  would  not  be  a  basis  for 
further  proceedings.  It  is  argued  that  because  the  notice  of 
such  meeting  was  not  signed  by  the  supervisors,  or  by  the. 
town  clerk  in  their  presence  and  by  their  express  direction, 
the  notice  was  insufficient  and  the  subsequent  proceedings  are 
void. 
The  statute  requires  that,  "  upon  application  made  to  the 
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supervisors  for  the  laying  out,  altering  or  discontinuing  of  any 
highway,  they  shall  make  out  a  notice  and  fix  therein  a  time 
and  place  at  which  they  will  meet  and  decide  upon  such  appli- 
cation." Tay.  Stats.,  491,  §  66;  R.  S.,  400,  sec.  126T.  It  will 
be  observed  that  the  statute  does  not  expressly  require  the 
notice  to  be  signed  by  the  supervisors.  If  it  did,  there  would 
be  great  force  in  the  objection.  But  it  only  requires  them  to 
"  make  out  a  notice."  Of  course,  this  does  not  mean  that  one 
of  their  number  shall  actually  write  it  out;  yet  there  is  as  much 
reason  for  holding  that  it  must  be  so  written  as  there  is  for 
holding  that  the  supervisors  must  actually  sign  it.  The  plain, 
sensible  construction  of  the  statute  is,  in  our  opinion,  that  the 
notice  must  be  made  and  given  by  the  direction  and  authority 
of  the  supervisors;  and  in  the  present  case  the  notice  was  so 
made  and  given. 

2.  It  is  said  that  the  record  fails  to  show  that  the  notice  was 
served  on  one  of  the  defendants,  through  whose  land  the  altered 
highway  passes;  and  it  is  claimed  that  the  failure  to  make 
such  service  renders  void  all  of  the  proceedings. 

If  we  could  say  from  the  record  that  such  failure  occurred, 
the  objection  would  be  a  very  serious  one.  But  we  cannot  say 
so.  The  order  altering  the  highway  is  prima  facie  evidence 
of  the  regularity  of  all  proceedings  prior  tliereto.  Tay.  Stats., 
492,  §  69;  R.  S.,  408,  sec.  1298.  It  is  therefore  prima  facie 
evidence  that  the  notice  was  served  on  all  owners  of  lands 
through  which  the  altered  highway  was  laid.  It  is  not  suffi- 
cient that  the  record  fails  to  show  such  service  affirmatively. 
To  impeach  the  validity  of  the  proceedings  the  failure  of  ser- 
vice must  appear  affirmatively.  We  find  in  the  record  no 
proof  of  such  failure. 

3.  The  next  objection  is  to  the  qualifications  of  the  commis- 
sioners. All  of  them  signed  the  petition  to*  the  supervisors 
for  the  proposed  alteration  of  the  highway,  and  that  fact  was 
called  to  the  attention  of  the  justice  before  whom  the  appeal 
proceedings  were  taken,  and  who  made  the  list  from  which  the 
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commissioners  were  selected.  None  of  the  supervisors  ap- 
peared when  the  selection  was  made;  but  one  of  the  defend- 
ants, through  whose  land  the  proposed  new  line  of  the  high- 
way would  pass,  appeared  and  objected  to  the  competency  of 
the  signers  of  the  application  to  act  as  commissioners.  The 
objection  was  disregarded. 

In  Brock  v.  Hisherij  40  Wis.,  674,  in  which  the  controversy 
related  to  the  same  highway,  it  was  held  that  a  supervisor  who 
had  joined  in  a  former  invalid  order  to  lay  out  the  highway 
was  not  a  disinterested  person  within  the  meaning  of  the  stat- 
ute, and  was  therefore  incompetent  to  act  as  a  commissioner 
on  an  appeal  from  a  subsequent  order  refusing  to  lay  out  the 
same  highway.  The  same  principle  is  applicable  to  the  peti- 
tioners for  the  alteration  of  the  highway.  In  a  formal  written 
application,  invoking  the  action  of  the  town  authorities,  they 
bad  deliberately  expressed  the  opinion  that  the  alteration 
onght  to  be  made;  and  we  think  they  were  not  disinterested 
within  the  meaning  and  intention  of  the  statute  in  that 
behalf. 

In  Brock  v.  Hisihen^  when  the  commissioners  were  selected 
no  objection  was  made  to  the  competency  of  the  late  super- 
visor to  act  as  one  of  them.  In  this  case,  due  and  timely  ob- 
jection was  made,  by  one  having  the  right  to  make  it,  to  the 
competency  of  such  petitioners  to  act  as  commissioners;  audit 
was  the  plain  duty  of  the  justice  to  strike  their  names  from 
the  list,  and  insert  in  their  places  the  names  of  other  persons 
who  were  competent  to  act. 

Were  the  court  reviewing  the  proceedings  of  the  commis- 
sioners on  certiorari^  brought  in  proper  time,  it  is  very  prob- 
able that  their  determination  would  be  reversed  because  the 
justice  disregarded  such  objection  and  appointed  commission- 
ers who  were  not  disinterested.  But  this  is  an  irregularity 
only,  and  not  jurisdictional.  It  was  substantially  so  held  in 
Brock  V.  Ilishen;  for  in  that  case  the  failure  to  object  in  due 
time  to  the  competency  of  the  late  supervisor  was  held  a 
Vol.  XL1X.-19 
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waiver  of  the  objection.  Being  merely  an  irregularity,  it  is  not 
available  in  a  collateral  action.  Although  the  commissioners 
were  not  disinterested,  their  determination  is  not  therefore 
void,  but  is  valid  and  conclusive  until  assailed  in  a  direct  pro- 
ceeding to  set  it  aside.  This  is  not  such  a  proceeding;  and 
therefore  in  this  action  it  must  be  held  that  such  determina- 
tion is  valid. 

4.  The  validity  of  the  determination  of  the  commissioners 
is  also  denied  because,  although  three  were  appointed,  but  two 
qualified  and  acted.  A  like  objection  was  considered  and 
overruled  in  State  ex  rel.  McCime  v.  Goodwin^  24  Wis.,  286, 
where  it  was  held  that  the  provisions  of  subdivision  3,  sec.  1, 
ch.  5,  E.  S.  of  1858,  were  applicable  in  such  a  case.  E.  S., 
1145,  sec.  4971,  snbd.  3. 

5.  We  concur  in  the  ruling  of  the  circuit  judge  that  the 
condition  in  the  order  of  the  supervisors  altering  the  highway, 
"  the  aforesaid  highway  is  not  to  be  discontinued  until  the 
road  hereby  laid  out  is  opened,"  is  void,  and  does  not  affect 
the  validity  of  the  orde^  making  the  alteration.  After  the 
commissioners  had  reversed  their  former  order,  nothing  re- 
mained for  the  supervisors  to  do  but  to  make  the  proper  order 
altering  the  road,  and  to  award  the  damages.  When  this  was 
done,  their  authority  in  the  matter  was  exhausted.  All  they 
attempted  to  do  beyond  that,  was  inoperative  for  any  purpose. 

6.  The  condition  in  the  releases  of  damages  is  of  no  im- 
portance. The  consideration  of  such  releases  was,  that*  the 
highway  had  been  legally  altered.  If  the  proceedings  to  that 
end  failed  to  alter  it,  the  releases  would  become  inoperative 
without  any  condition  to  that  effect  inserted  in  them. 

The  questions  above  considered  and  determined  are  believed 
to  be  decisive  of  the  case.  Other  questions  were  argued  and 
have  been  considered,  but  they  are  not  deemed  of  sufficient 
importance  to  require  discussion  in  this  opinion.  Our  con- 
clusion is,  that  the  locus  in  quo  ceased  to  be  a  public  highway 
before  the  trespasses  complained  of  were  committed  by  the 
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defendants,  and  lience  that  the  judgment  for  nominal  damages 
therefor  cannot  be  disturbed. 

By  the  Court,  —  Judgment  affirmed. 


SciiEiBEB  VS.  Kaehler  and  another. 
ApHl  20  —  May  11, 1880. 

Tax  Deeds.  (1)  Form  of  signature.  (2)  Execution  and  acknowledgment 
by  deputy  clerk,    (3-5)  Description  of  the  premises:  Certainty, 

Tax  Proceedings.  (6)  Reassessment,  (7,  8)  Verification  of  assessment 
roll.  (9)  Clerical  error  in  return  of  town  treasurer.  (10)  Failure  to 
collect  tax  on  land  out  of  owner  s  personal  property. 

Reversal  op  Judgment:  (10)  On  question  of  fact, 

1.  A  tax  deed  is  not  invalidated  by  the  fact  that  the  county  clerk  has  de- 

scribed himself ,  in  his  signature  thereto,  as  **  clerk  of  the  board  of  su- 
pervisors" (ch.  131  of  1871);  nor  by  the  fact  that  the  name  of  the  county 
is  not  mentioned  in  such  signature,  where  it  is  correctly  stated  in  the  at- 
testing clause  —  **  I,  A.  B.,  clerk  of  the  board  of  supervisors  of  the  county 
of  N.,  have  executed,"  etc. 

2.  A  tax  deed  purporting  to  be  executed  by  ''A.  B.,  clerk  of  the  county 

board  of  supervisors  of  N.  county,"  was  signed  "A.  B.,  clerk  of  the 
board  of  supervisors,  hy  C.  P.,  deputy;^*  and  the  certificate  of  acknowl- 
edgment states  that  "  C.  D.,  deputy  clerk,"  etc.,  personally  came  be- 
fore the  notary,  and  acknowledged  that  the  instrument  was  executed 
freely,  etc.    Held,  sufficient.    Huey  r.  Vgn  Wie,  23  Wis.,  613. 

3.  The  description  of  the  land  in  a  tax  deed  was :  "the  west  half  of  the  north- 

west quarter,  and  the  grist  and  saw  mills,  except  therefrom  five  acres, 
being  west  of  Cedar  creek,  in  section  ten,  town  ten  north,  of  range 
twenty-one  east,  containing  seventy-five  acres."  Held,  that  the  deed  is 
not  void  for  uncertainty,  but  is  good  for  all  the  land  lying  east  of  Cedar 
creek  in  the  half-quarter  section  described;  the  only  uncertainty  (if  any) 
relating  to  the  exception;  and  U  seems  that  in  the  absence  of  evidence  to 
the  contrary,  it  must  be  held  that  the  five  acres  are  described  as  west  of 
the  creek,  and  the  othttr  seventy-live  acres  as  east  thereof. 

4.  A  description  of  the  land  conveyed  in  a  deed  as  bounded  by  the  land  of  a 

third  person,  does  not  render  the  deed  uncertain  on  its  face. 
^'  A  description  of  the  land  conveyed  in  a  deed  as  *'  one  quarter- acre  in  the 
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south  half  of  the  northeast  quarter,  bounded  north,  west  and  south  by 
N.'s  land,  east  by  mill-dam  and  Cedar  creek,  section  9  in  township  10 
of  i-ange  21  east,  containing  25-100  acres  of  land,*'  held  sufficient  on  its 
face. 

6.  Where  the  whole  amount  of  a  tax  assessed  in  one  year  upon  an  en- 

tire tract  of  land,  upon  the  valuation  of  such  entire  traot<,  remains  un- 
collected, and  is  reassessed  upon  a  portion  of  such  tract  in  a  subsequent 
year  (there  being  no  new  valuation),  such  subsequent  reassessment  is 
void. 

7.  It  seems  that  the  omission  of  a  town  assessor  to  state,  in  his  affidavit 

verifying  the  assessment  roll,  in  1870,  that  such  roll  contained  **  the  name 
of  each  stockholder  and  the  amount  of  his  stock  in  each  incorporated 
bank  in  said  town,"  would  not  be  fatal  if  it  were  shown  that  there  was 
no  incorporated  bank  in  the  town. 

8.  But  the  omission  of  such  affidavit  to  state  that  each  valuation  of  property 

therein  "  is  the  full  value  which  could  ordinarily  be  obtained,"  etc,  as 
required  by  the  statute,  is  fatal  to  the  assessment  and  subsequent  tax 
proceedings.  Plumer  v.  Supervisors,  46  Wis.,  163,  and  other  like  cases 
in  this  court 

9.  The  return  of  the  town  treasurer  omitted  the  word  "not"  from  the  form 

**that  I  have,  upon  diligent  inquiry,  not  been  able  to  discover  any  goods 
and  chattels,"  etc.  Held,  obviously  an  unintentional  omission  by  cleri- 
cal error,  and  immaterial. 
10.  If  a  tax  deed  can  be  avoided  by  showing  thai  the  taxes  might  have  been 
collected  out  of  the  personal  property  of  the  owner  of  the  land,  in  whose 
name  it  was  assessed  (a  point  not  decided),  still  the  finding  of  the  judge 
of  the  court  below,  upon  uncertain  and  conflicting  evidence,  that  the 
taxes  could  not  have  been  so  collected,  is  conclusive  upon  this  court 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  case  is  thus  statecJ  by  Mr.  Justice  Taylor:  "  This  was 
an  action  of  ejectment,  to  recover  possession  of  three  tracts  of 
land.  The  first  tract  described  in  the  complaint  is  five  and 
three-quarters  acres  of  Ijind  in  the  northwest  corner  of  the 
west  half  of  the  southwest  quarter  of  section  ten;  the  second 
tract  is  described  as  all  the  west  half  of  the  northwest  quarter 
of  section  ten,  except  five  acres  of  land  lying  on  the  west 
side  of  Cedar  creek;  and  the  third  tract,  as  one-quarter  acre  of 
land  lying  and  being  in  the  south  half  of  the  northeast  quarter 
of  section  number  nine,  and  bounded  on  the  north,  on  the 
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west  and  on  the  south  by  land  owned  by  one  H.  Krohn,  and 
on  the  east  by  Cedar  creek  and  the  mill  dam  thereon. 

"  Upon  the  trial,  the  plaintiff,  in  order  to  prove  his  title  to 
said  tracts  of  land,  introduced  in  evidence  four  tax  deeds  is- 
sued by  the  county  of  Ozaukee  to  parties  from  whom  the ' 
plaintiff  derives  his  title.  The  first  tax  deed  offered  in  evi- 
dence was  issued  to  one  Joachim  Saehn,  as  grantee,  bearing 
date  the  31st  of  January,  1872.  This  deed  is  executed  by 
'Joseph  Albrecht,  clerk  of  the  board  of  supervisors,  by  Gustav 
Gotze,  deputy.'  The  description  of  the  lands  conveyed  by 
said  deed  is  as  follows:  ^  The  west  half  of  the  northwest  quar- 
ter, and  grist  and  saw  mills,  except  therefrom  five  acres,  being 
west  of  Cedar  creek,  in  section  number  ten,  town  number  ten 
north,  of  range  number  twenty-one  east,  containing  75  acres.' 
The  deed  also  recites  that  the  land  was  sold  for  the  nonpayment 
of  taxes,  by  the  proper  county  ofiicer,  on  the  8th  day  of  May, 
1866.  This  deed  was  recorded  in  the  office  of  the  register  of 
deeds  for  the  county  of  Ozaukee,  on  the  31st  day  of  January, 
1872. 

"The  second  tax  deed  was  issued  to  Joachim  Saehn,  bears 
date  November  3,  1871,  and  was  executed  by  *  Joseph  Al- 
brecht, clerk  of  the  county  board  of  supervisors.'  This  deed 
was  also  recorded  in  Ihe  proper  office  on  the  3l8t  day  of  Jan- 
uary, 1872.  The  description  of  the  lands  conveyed  by  this 
deed  is  as  follows:  *Five  three-fourths  acres  in  the  northwest 
comer,  west  half  southwest  quarter,  bounded  north  by  quar- 
ter line,  west  by  section  line  of  section  nine  (9)  and  ten  (10), 
and  southeast  by  Corrigan's  land,  section  ten  (10),  town  ten 
(10)  north,  range  twenty-one  (21)  east,  five  three-fourths  acres.' 
It  also  recites  that  the  lands  were  sold  for  nonpayment  of 
taxes  May  8, 1866. 

"The  third  deed  was  issued  to  Frederick  Kaehler;  bears 
date  February  25,  1873;  was  executed  by 'John  C.  Schroeling, 
clerk  of  the  county  board  of  supervisors;'  and  was  recorded 
in  the  proper  office  the  26th  day  of  Februaiy,  1873.    The  land 
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conveyed  by  the  deed  is  described  as  follows  :  *  One-quarter  acre 
(})  in  the  south  half  of  northeast  quarter,  bounded  north, 
west  and  south  by  H.  Krohn's  land,  east  by  mill  dam  and 
Cedar  creek,  section  No.  9  in  township  No.  10  of  range  No. 
21  east,  containing  25-100  acres  of  land;'  and  the  deed  abo 
recites  that  the  lands  were  sold  for  nonpayment  of  taxes  on 
the  11th  day  of  May,  1809. 

**The  fourth  deed  was  issued  to  Frederick  Kaehler;  bears 
date  October  20,  1874;  was  executed  by  'John  C.  Schroeling, 
county  clerk;'  and  was  recorded  December  14,  1874.  The 
lands  conveyed  by  this  deed  are  described  as  follows  :  First, 
there  is  a  description  of  a  quarter-acre  of  land,  which  is  ad- 
mitted to  be  a  misdescription,  and  the  plaintiffs  do  not.  claim 
to  derive  any  title  to  the  quarter-acre  of  land  described  in  the 
complaint  under  this  deed.  The  second  description  is  as  fol- 
lows: *Also  the  west  half  (W.  J)  of  northwest  quarter  (N. 
W.  i)  of  section  ten  (10)  in  town  ten  (10)  north,  of  range 
twenty-one  (21)  east,  including  the  grist  and  saw  mill  thereon 
situated,  and  excepting  therefrom  three  (3)  acres  west  of  said 
Cedar  creek;  and  also  two  (2)  acres  east  of  said  grist  mill  and 
the  race  in  front  of  mill,  containing  seventy-five  acres.'  The 
third  description  is  as  follows:  '  Also  the  northwest  corner  of 
the  west  half  (W,  i)  of  the  southwest*  quarter  (S.  "W.  J)  of 
said  section  ten  (10)  north,  of  range  twenty-one  (21)  east, 
being  bounded  north  by  the  quarter-section  line,  west  by  sec- 
tion line  dividing  sections  nine  (9)  and  ten  (10),  and  on  the 
south  and  east  by  Pat.  Corrigan's  land,  and  containing  five 
acres.'  The  deed  also  recites  that  the  lands  were  sold  for  non- ' 
payment  of  taxes,  May  9,  1871. 

"The  plaintiff  introduced  conveyances  from  the  grantees  in 
said  tax  deeds,  showing  that  any  title  to  the  lands  described 
therein,  which  vested  in  such  grantees,  was  conveyed  to  and 
vested  in  him. 

"  The  defendants  admitted  that  they  were  in  possession  of 
the  lands  described  in  the  complaint  at  the  time  the  action 
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was  commenced  and  at  the  time  of  the  trial;  and,  after  giving 
some  evidence  a^  to  the  value  of  the  use  of  the  premises,  the 
plaintiff  rested.  The  defendants  moved  for  a  nonsuit,  which 
was  denied,  and  the  defendants  duly  excepted;  and  thereupon 
the  defendants  introduced  certain  records  of  the  county  of 
Ozaukee  relating  to  the  assessment  and  sale  of  the  lands  for 
taxes,  as  mentioned  in  said  tax  deeds,  and  gave  some  evidence 
tending  to  show  that  the  persons  owning  said  lands  at  the  time 
the  taxes  were  levied,  and  during  tlie  time  the  warrants  for 
the  collection  of  the  same  were  in  the  hands  of  the  proper  town 
treasurers,  had  personal  property  out  of  which  said  town 
treasurers  might  have  collected  said  taxes.  The  case  was  tried 
by  the  court  without  a  jury,  and  the  court  found  in  favor  of 
the  plaintiff  for  all  the  lands  described  in  the  complaint.  Ex- 
ceptions to  the  findings  of  fact  and  conclusions  of  law  were 
duly  made  and  taken  by  the  defendants,  and  tliey  appealed 
from  a  judgment  rendered  in  favor  of  tlie  plaintiff." 

Eugene  S.  Turnery  for  appellants. 

For  the  respondent  there  were  briefs  by  Cotshaiisen,  Sylves- 
ter cfe  Scheiber y  and  oral  argument  by  Mr.  Cotzhausen, 

Taylor,  J.  The  learned  counsel  for  the  appellants,  in  a  very 
exhaustive  and  elaborate  brief,  has  assigned  and  argued  a  great 
number  of  exceptions  taken  on  the  trial  to  the  validity  of  *the 
tax  deeds  upon  which  the  plaintiff  bases  his  title.  Most  of  the 
exceptions  are  taken  to  the  formality  of  the  deeds,  and  relate 
to  matters  appearing  upon  the  face  of  the  deeds  themselves. 
After  a  careful  consideration  of  these  exceptions,  we  are  con- 
strained to  hold  that  none  of  them  are  well  taken.  The 
deeds  are  strictly  in  the  form  prescribed  by  statute,  except  as 
to  the  signatures.  The  exception  that  the  county  clerk  has 
signed  the  deeds  as  "  clerk  of  the  board  of  supervisors  "  in- 
stead of  "  county  clerk"  is  cured  by  the  statute  changing  the 
designation  of  this  office  from  clerk  of  the  board  of  supervisors 
to  "county  clerk."     See  Laws  of  1871,  ch.  131,  sec.  1.     There 
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is  no  force  in  the  objection  that  the  clerk  does  not  designate 
himself  as  clerk  of  the  board  of  supervisors  of  Ozaukee  county. 
It  is  recited  in  the  attesting  clause  of  the  deeds,  that  "  I,  Jo- 
seph Albrecht,  the  clerk  of  the  county  board  of  supervisors  of 
the  county  of  Ozaukee,  have  executed,"  etc.  The  signature 
following  this,  "  Joseph  Albrecht,  clerk  of  the  county  board  of 
supervisors,"  sufficiently  indicates  that  he  is  the  clerk  of  the 
county  board  of  supervisors  of  the  county  of  Ozaukee.  That 
the  first  deed,  which  was  executed  by  the  deputy  clerk,  was 
properly  acknowledged,  is  settled  by  the  decision  of  this  court 
in  Uuey  v.  Van  Wie,  23  Wis.,  613. 

The  exception  that  the  first  tax  dead  ofiered  in  evidence  is 
void  because  of  the  uncertainty  of  the  description,  we  think, 
is  not  well  taken.  As  was  said  by  the  learned  counsel  for  the 
respondent,  if  there  is  any  uncertainty  in  the  description,  it 
relates  to  that  part  of  the  land  lying  west  of  Cedar  creek,  and 
it  is  certainly  good  for  all  the  land  lying  east  of  the  creek  and 
in  the  tract  described  in  the  deed;  and  we  are  inclined  to  hold 
that,  in  the  absence  of  evidence  to  the  coiatrary,  it  must  be 
held  that  just  five  acres  of  the  tract  were  west  of  the  creek, 
and  seventy-five  acres  east  thereof.  The  evidence  introduced 
by  the  defendant  shows  that  the  first  tax  deed  above  de- 
scribed was  issued  upon  a  sale  of  the  seventy-five  acres  of  land 
for  'the  alleged  nonpayment  of  taxes  levied  and  assessed  in 
1864,  which  were  returned  for  that  year  as  uncollected,  and 
reassessed  upon  the  lands  in  1865,  and  not  then  paid.  The 
taxes  on  this  land,  which  were  levied  and  assessed  strictiv  as 
taxes  for  1865,  were  fully  paid  before  sale.  It  is  urged  that 
this  reassessment  of  the  taxes  of  1864,  in  the  year  1865,  upon 
the  seventy-five  acres,  and  the  sale  of  the  seventy-five  acres  for 
such  reassessed  tax,  is  void.  The  records  introduced  in  evi- 
dence show  that  in  1864  the  west  half  of  the  northwest  quar- 
ter of  said  section  10,  containing  eighty  acres,  without  any  ex- 
ception or  reservation  therefrom,  was  assessed  as  a  whole  at 
the  sum  of  $4,360.    This  is  shown  by  the  assessment  roll  of 
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1864,  and  also  by  the  tax  roll  of  that  year,  the  only  difference 
between  the  two  being  that  the  assessment  roll,  as  equalized, 
puts  the  valuation  of  the  eighty  acres  at  $4,360,  and  the  tax 
roll  has  it  $4,320.  The  evidence  also  shows  that  all  the  taxes 
assessed  on  the  whole  eighty  acres  in  1864  were  paid,  except 
the  town  taxes  assessed  thereon,  and  the  tax  roll  shows  that 
the  town  taxes  assessed  upon  the  whole  of  said  eighty  acres 
in  1864,  and  which  were  not  paid,  were  $116.18,  and  no 
more. 

The  town  treasurer,  in  his  return  of  the  unpaid  taxes  levied 
and  assessed  in  1864,  made  in  1865,  states  that  there  remains 
unpaid  on  the  west  half  of  the  northwest  quarter,  and  grist 
mill  and  saw  mill,  less  land  lying  north  of  Cedar  creek,  of 
said  eighty,  section  10,  town  10,  $121.99.  This  return  was 
supposed  to  be  imperfect  or  illegal,  and  the  land  was  not  sold 
at  the  tax  sale  in  1865.  The  records  then  show  that  in  1865 
this  sum  of  $121.99  was  charged,  not  against  the  whole  eighty 
acres  against  which  it  was  charged  in  1864,  but  against 
seventy-five  acres,  being  a  part  of  said  eighty  acres,  lying  east 
of  Cedar  creek;  and  the  five  acres  lying  west  of  said  creek, 
and  upon  which  it  was  also  charged  in  1864,  are  not  charged 
with  any  part  of  the  same.  We  should,  probably,  upon 
the  evidence  in  this  record,  bo  compelled  to  hold  that  the 
increase  of  the  tax  of  1864  from  $116.18,  to  $121.99  in  1865, 
was  made  up  of  legal  interest  or  charges  upon  such  unpaid 
taxes;  b.ut  we  are  unable  to  find  any  reason  or  authority  for 
charging  a  tax  which  in  1864  was,  so  far  as  this  record  shows, 
chargeable  to  the  eighty  acres  of  land,  to  seventy-five  acres  of 
the  same  tract  in  1865.  It  is  clear  from  the  evidence  that  in 
1864  the  town  tax  of  $116.18  was  not  apportioned  to  or 
charged  upon  the  seventy-five  acres,  but  was  apportioned  to 
and  charged  upon  the  eighty  acres.  If,  without  any  reason 
shown  or  assigned  therefor,  this  tax  can,  in  the  next  year,  be 
all  charged  to  a  part  of  said  eighty  acres,  or  to  seventy-five 
acres  thereof,  then  there  does  not  seem  to  be  any  reason  why 
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• 
the  whole  may  not  be  so  charged  to  forty  acres,  or  any  other 
fractional  part  thereof. 

We  cannot,  upon  the  evidence  in  this  record,  presume  that 
the  taxes  upon  the  five  acres  not  included  in  the  reassessment 
of  1865  were  paid  in  1864  The  receipt  of  the  town  treasurer 
and  the  tax  roll  of  1864  both  negative  any  such  presumption. 
In  order  to  hold  this  reassessment  of  18G5  valid,  we  should  be 
compelled  to  hold  that  a  tax  levied,  assessed  and  apportioned 
upon  a  valuation  of  an  entire  tract  in  one  year  may,  without  giv- 
ing any  reason  therefor,  be  lawfully  reassessed  and  levied  upon 
a  fractional  part  of  such  tract  the  next  or  some  succeeding 
year.  The  seventy-five  acres  were  not  valued  at  $4,360.  In 
1864  the  eighty  acres  were  valued  at  that  sum,  and  the  town 
taxes  of  1864,  in  the  town  of  Cedarburg,  were  apportioned  to 
the  eighty  acres  upon  such  valuation.  In  the  absence  of  tes- 
timony showing  the  contrary,  we  cannot  presume  that  the  five 
acres  excluded  in  1865  were  of  no  valufe,  and  that  therefore  no 
harm  is  done  the  owner  of  the  seventy-five  acres  by  charging  him 
with  the  whole  tax  apportioned  to  the  valuation  of  the  eighty 
acres.  If  the  whole  amount  of  the  tax  levied,  assessed  and  ap- 
portioned in  one  year  upon  aA  entire  tract  of  land,  and  upon 
the  valuation  of  such  entire  tract,  remains  uncollected,  and  be 
levied  and  reassessed  upon  a  portion  of  such  tract  in  a  subsequent 
year,  such  subsequent  reassessment  and  levy  must  be  held 
void.  We  hold,  therefore,  that  the  plaintiff  acquired  no  title 
to  the  seventy-five  acres  of  land  described  in  his  couiplaint, 
under  his  first  deed. 

The  fourth  tax  deed  purports  also  to  convey  this  same  tract 
As  we  have  said  above,  this  deed  is  sufficiently  formal.  It  is 
alleged  by  the  learned  counsel  for  the  appellants  that  this  deed 
is  void,  for  the  reason  that  the  assessor,  in  making  his  assess- 
ment in  1870,  upon  which  assessment  the  taxes  were  appor- 
tioned and  the  land  sold  for  the  nonpayment  thereof  in  1871, 
and  such  tax  deed  issued  upon  such  sale,  did  not  verify  such 
assessment  under  oath,  as  required  by  the  statute.     The  oath 
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of  the  assessor  verifying  his  assessment  omits  entirely  to  state 
that  such  assessment  roll  contains  "  the  name  of  each  stock- 
holder, and  the  amount  of  his  stock,  in  each  incorporated  bank 
in  said  town;"  and  "  that  each  valuation  of  property  made  by 
him  is  the  full  value  which  could  ordinarily  be  obtained  for 
the  same  at  private  sale,  and  which  we  believe  the  owner,  if  he 
desired  to  sell,  would  accept  in  full  payment  thereof." 

It  is  probable  the  first  omission  would  not  vitiate  the  tax 
proceedings,  if  it  were  shown  by  the  evidence  tliat  there  was  no 
incorporated  bank  in  the  town,  as  it  would  be  simply  absurd  to 
compel  an  assessor  to  swear  that  the  roll  contained  the  name  of 
each  stockholder  and  the  amount  of  his  stock  in  each  incorpo- 
rated bank  in  the  town  when  there  was  in  fact  no  such  bank 
in  the  town;  but  the  omission  of  the  other  provision,  as  to  the 
manner  in  which  he  had  valued  the  property,  is  material,  and 
was  expressly  made  material  by  Laws  of  1868,  ch.  130,  sec. 
27.  The  provisions  of  the  statute  in  regard  to  the  valuation  of 
,  real  property  previous  to  the  passage  of  ch.  130,  Laws  of 
1868,  are  found  in  sec.  12,  ch.  1G7,  Laws  of  1859,  as  amended 
by  subd.  6,  sec.  1,  ch.  295,  Laws  of  1860,  and  are  as  follows: 
"  Each  parcel  of  real  property  shall  be  valued  at  its  true  value 
in  money,  excluding  the  valuable  crops  which  may  be  growing 
thereon ;  but  the  price  at  which  such  real  property  would  sell 
at  auction  or  at  a  forced  sale,  shall  not  be  taken  as  a  criterion 
of  such  true  value."  Under  this  provision  for  the  valuation 
of  real,  property  the  assessor  was  required  to  verify  the  assess- 
ment roll  in  the  manner  following:     "I, ,  assessor  for 

the ,  in  the  county  of  ,  do  solemnly  swear  that 

the  return  to  which  this  is  attached  contains  a  correct  descrip- 
tion of  each  parcel  of  real  property  within  said ,  as  far 

as  I  have  been  able  to  ascertain  the  same,  and  that  the  value 
attached  to  each  parcel  in  said  return  is,  as  I  verily  believe, 
the  true  value  thereof." 

Previous  to  the  revision  of  1858,  assessors  were  not  required 
to  verify  their  assessment  under  oath,  but  were  required  to  at- 
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tach  thereto  a  certificate  signed  by  them.  See  sec.  36,  ch.  18, 
R.  S.  1858.  This  provision  was  repealed  by  the  legislature  of 
1858,  and  the  assessor  was  required  to  verify  his  assessment 
under  oath,  substantially  as  required  by  section  12,  ch.  167, 
Laws  of  1859.  See  section  16,  ch.  115,  Laws  of  1858.  The 
law  of  1859,  as  amended  by  chapter  295,  Laws  of  1860,  re- 
mained in  force  so  far  as  the  verification  of  the  assessment  and 
the  valuation  of  real  property  were  coi\cerned,  until  the  enact- 
ment of  chapter  130,  Laws  of  1868.  This  chapter  was  a  gen- 
eral revision  of  the  laws  of  the  state  relating  to  the  assessment 
and  valuation  of  property  for  taxation.  In  this  act  the  legis- 
lature expressly  provide  "  that  real  property  shall  be  valued  by 
the  assessor  from  actual  view,  at  the  full  value  which  could 
ordinarily  be  obtained  therefor  at  private  sale,  and  which  the 
assessor  shall  believe  the  owner,  if  he  desires  to  sell,  would 
accept  in  full  payment "  (section  16,  ch.  130,  Laws  of  1868;  Tay. 
Stats.,  400,  §  31);  and  the  same  law  which  established  this 
peculiar  rule  for  valuing  real  property  for  the  purposes  of  tax- 
ation, requires  the  assessor  to  verify  his  assessment  under  oath, 
and,  among  other  things,  requires  him  to  swear  "  that  each 
valuation  of  property  made  by  him  is  the  full  value  which 
could  ordinarily  be  obtained  for  the  same  at  private  sale,  and 
which  he  believes  the  owner,  if  he  desired  to  sell,  would  accept 
in  full  payment  thereof." 

These  enactments  clearly  indicate  that  the  legislature  in- 
tended to  make  this  rule  for  the  valuation  of  real  property 
obligatory  upon  the  assessors,  and  to  enforce  its  observance  by 
compelling  them  to  make  oath,  in  returning  their  assessments, 
that  they  had  observed  and  followed  such  rule.  The  statute 
was  intended  to  aid  in  making  valuations  of  property  for  tax- 
ation equal,  and  as  a  consequence  the  distribution  of  the  bur- 
dens of  taxation  equal.  It  is  very  questionable  whether  the 
intention  of  the  legislature  has  been  accomplished,  but  there 
can  be  no  doubt  as  to  such  intention,  and  no  doubt  that  such 
law  was  intended  to  be  obligatory.    Nor  can  there  be  any 
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doubt  that  a  violation  of  this  law  on  the  part  of  the  assessor 
renders  the  subsequent  tax  proceedings  void  in  law.  "Without 
looking  for  authority  upon  this  question  in  other  states  or 
countries,  it  is  sufficient  that  this  court  has  repeatedly  held 
that  the  omission  of  the  assessor  to  make  the  oath  required  by 
law  vitiates  the  subsequent  tax  proceedings.  Marsh  v.  Su- 
pervisors, 42  Wis.,  502,  517;  Philleo  v.  Hiles,  id.,  527;  Cotz- 
hausen  v,  Kaehler,  id.,  332;  Iverslie  v.  Spauldhig,  32  Wis., 
39-1:;  Jarvis  v.  Sillimarij  21  Wis.,  600;  Matteson  v.  RosendaUn 
37  Wis.,  254;  Flumer  v.  Supervisors,  46  Wis.,  163,  177;  Mar- 
shall  V.  Benson,  48  Wis.,  558. 

These  cases  set  the  question  at  rest  in  this  state  that  the  neg- 
lect of  the  assessor  to  verify  his  return  as  to  a  material  mat- 
ter, required  by  the  statute,  avoids  all  the  tax  proceedings 
founded  upon  such  assessment,  including  the  sale  and  tax  deed 
issued  thereon.  It  is  insisted  by  the  learned  counsel  for  the 
respondent,  that  this  defect  is  cured  by  the  provisions  of  sec- 
tion 11645,  R.  S.  1878.  It  is  a  sufficient  answer  to  this  prop- 
osition to  say  that  this  court  decided  that  this  section  did  not 
cure  Buch  irregularity.  See  Plumer  v.  Supervisors  and  Mar- 
shall V.  Benson,  supra.  And  since  such  decisions  the  legis- 
lature has  repealed  the  section.  See  section  4,  ch.  225,  Laws  of 
1879.  It  follows  from  what  has  been  said,  that  the  fourth  tax 
deed  introduced  in  evidence  was  void,  and  that  the  plaintiff 
failed  to  show  any  title  in  himself  to  the  seventy-five  acres  of 
land  described  in  his  complaint.  • 

The  second  tax  deed,  conveying  the  five  and  three-fourths 
acres  of  land  to  the  plaintiflPs  grantor,  is  in  all  respects  formal; 
and  we  see  no  force  in  the  objection  that  the  description  is  so 
uncertain  that  nothing  can  pass  by  it.  It  is  bounded  on  the 
north  and  west  by  fixed  lines,  designated  in  the  deed,  and  on 
the  southeast  by  lands  of  one  Corrigan.  There  is  nothing  on 
the  face  of  the  deed  which  shows  that  the  land  cannot  be  loca- 
ted. If  the  evidence  showed  that  there  were  no  lands  of  Cor- 
rigan in  the  vicinity  of  this  tract  of  five  and  three- fourths 
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acres,  then  such  evidence  might  show  the  deed  void;  but  if 
the  proofs  showed  that  Corrigau  did  own  lands  to  the  south- 
east of  this  tract  in  the  northwest  corner  of  the  west  half  of 
the  southwest  quarter  of  said  section  9,  and  which  so  bounded 
this  tract  in  the  corner  as  to  leave  but  the  five  and  three- 
fourths  acres,  or  a  tract  of  something  near  that  area,  and  did 
not  own  the  five  and  three-fourths  acres  in  the  corner,  then  the 
tract  would  be  properly  located,  and  there  would  be  no  difii- 
culty  in  defining  its  boundaries.  It  is  not  an  uncommon  thing, 
in  conveyances  of  real  estate,  to  describe  and  locate  the  tmct 
as  bounded  on  one  or  more  sides  by  lands  owned  by  some  other 
person,  and  such  conveyances  are  not  held  void  for  that  reason. 
Tiie  objection  that  the  tax  of  1SG4,  which  was  reassessed  in 
1865,  was  excessive,  does  not  appear  from  the  evidence.  The 
increase  might  lawfully  be  made  by  the  addition  of  interest  or 
lawful  charges.  The  objection  that  the  description  in  the 
third  tax  deed,  which  purports  to  convey  the  one- fourth  acre 
of  land,  is  uncertain  and  void,  is  not  well  taken,  for  the  reason 
above  ststted.  The  quarter-acre  is  bounded  on  the  north,  west 
and  south  by  lands  owned  by  II.  Krohn,  and  on  the  east  by  the 
mill  dam  and  Cedar  creek,  and  is  described  as  being  in  the 
south  half  of  the  northeast  quarter  of  section  0,  etc.  On  the 
face  of  the  deed  this  is  a  good  description.  In  the  absence  of 
evidence  to  the  contrary,  we  are  to  presume  that  there  is  a 
quarter  of  an  acre  of  land  in  the  S.  ^  of  the  N.  E.  i  of  said 
section,  bounded  north,  west  and  south  by  Krohn's  land,  and 
east  by  the  creek  and  mill  dam.  It  is  not  an  uncertain  descrip- 
tion, unless  it  should  appear  upon  investigation  that  Krohn 
did  not  have  any  land  in  that  south  half  of  the  northeast 
quarter,  which  bounded  a  quarter-acre  not  owned  by  him,  on 
the  north,  west  and  south,  and  which  was  bounded  east  by  the 
creek  and  dam;  but  if,  upon  investigation,  a  quarter-acre 
should  be  found  so  bounded,  and  not  owned  by  Krohn,  then 
the  quarter-acre  would  be  located,  and  the  description  made 
perfect. 
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The  only  other  objections  to  the  validity  of  these  deeds, 
nrged  by  the  learned  counsel  for  the  appellants,  are  — 

First,  That  the  evidence  shows  that  the  owner  of  these 
lauds,  in  whose  name  they  were  assessed  and  taxed,  had  in  his 
possession  personal  property  out  of  which  the  taxes  could  have 
been  collected  by  the  town  treasurer  whilst  he  held  the  war- 
rant for  the  collection  of  the  same,  and  that  it  was  unlawful 
for  such  treasurer,  therefore,  to  return  the  tax  on  said  land  as 
delinquent.  Upon  this  point  the  evidence  is  not  conclusive; 
and  if  it  were  admitted  that  the  return  of  the  treasurer  is  not 
conclusive  upon  this  point  (a  question  we  do  not  decide),  and  that 
a  tax  deed  could  be  avoided  by  showing  that  the  taxes  might 
have  been  collected  out  of  the  personal  property  of  the  person 
owning  the  lands,  and  in  whose  name  the  same  were  taxed, 
and  if  that  were  a  material  question  in  the  case,  still  we  must 
hold  that,  the  learned  circuit  judge  having  found  that  the  evi- 
dence did  not  sufficiently  show  that  there  was  any  such  per- 
sonal property  out  of  which  such  taxes  could  have  be6n  col- 
lected, his  decision  upon  that  question  of  fact,  upon  such  un- 
certain and  conflicting  evidence,  is  conclusive. 

Second.  That  the  treasurer's  return  was  informal  and  void. 

The  only  difficulty  with  the  return  is,  that  it  is  said  that  the 

word  "  not ''  is  omitted  where  it  ought  to  have  been  inserted. 

If  the  word  was  in  fact  omitted  from  the  original  return, 

which  is  not  entirely  certain,  its  omission  is  so  evidently  a 

clerical  error  that  we  should  still  hold  the  feturn  good.    The 

return,  taken  as  a  whole,  clearly  shows  that  it  was  intended  to 

conform  to  the  statute,  and  that  the  omission  of  this  word  was 

a  mere  accident,  and  not  intentional.     With  this  word  omitted 

it  makes  the  treasurer  say,  "  that  I  have,  upon  diligent  inquiry, 

been  able  to  discover  any  goods  and  chattels  belonging  to  the 

persons  charged  with  such  unpaid  taxes,  whereon  I  could  levy 

the  same,"  which  is  nonsense;  but,  with  the  word  "  not"  inserted 

after  the  words  "  I  have,"  it  is  sensible,  and  in  compliance  with 

the  law.     Morrison  v.  Austhi^  14  Wis.,  601.     In  this  case  the 
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late  chief  justice  says:  "The  word  'the/  in  the  affidavit  of 
no  answer,  and  the  word  *  receive,'  in  the  judgment,  appear  at 
a  glance  to  have  been  inserted  by  a  mere  slip  of  the  pen  —  the 
one  for  the  word  '  no,'  and  the  other  for  the  word  'recover;' 
and  this  is  so  obvious  that  no  person,  in  the  least  accustomed 
to  the  perusal  of  such  papers,  could  for  a  moment  be  misled, 
or  hQsitate  at  all  at  the  real  intention  of  the  writer.  They  are 
such  mistakes  as  the  court  could  at  any  time  have  corrected, 
and  as  must  have  been  disregarded  in  every  stage  of  the  action." 
So  in  this  c^ise,  any  one  having  any  knowledge  of  what  the 
treasurer's  return  should  state,  could  not  be  misled  by  the 
omission  of  the  word  "not"  as  to  the  intention  of  the  treas- 
urer, and  would  at  once  come  to  the  conclusion  that  the  omis- 
sion was  accidental  and  not  intentional.  The  return  should 
be  read  as  though  the  word  "not"  appeared  in  its  proper 
place. 

We  think  the  evidence  shows  that  the  plaintiff  had  title  to 
the  five  and  three-fourths  acres,  and  to  the  fourth  of  an  acre, 
by  virtue  of  the  tax  deeds  oflTered  in  evidence,  and  that  he 
failed  to  show  title  to  the  seventy-five  acres  described  in  his 
complaint.  The  judgment  should  have  been  in  favor  of  the 
defendants  as  to  the  seventy-five  acres  described  in  the  com- 
plaint, and  in  favor  of  the  plaintiflE  for  the  five  and  three- 
fourths  acres  and  the  one-fourth  acre. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
.versed,  and  the  cause  remanded  with  instructions  to  the  circuit 
court  to  render  judgment  in  accordance  with  this  opinion. 
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Apnl  21— May  11,  1880. 

Contract  of  Sale  op  Goods.  (1)  Waiver  of  strict  performance  as  to 
time.  (2 J  3)  Vendee's  default:  Vendor's  sale  of  goods  in  his  hands: 
Notice  to  vendeCj  etc. 

Defendant  agreed  to  take  of  plaintiff  a  certain  amount  of  pork  at  a  speci- 
fied price,  to  be  paid  for  from  time  to  time  when  ordered,  and  all  to  be 
delivered  by  October  1,  1876.  A  part  of  it  was  delivered  after  that 
date,  and  defendant  requested  the  delivery  of  still  more,  which  plaintiff 
refused  on  the  ground  that  part  of  that  already  delivered  had  not  been 
paid  for,  and  on  the  22d  of  December  he  offered  to  ship  more  upon  such 
payment.  On  the  19th  of  December,  plaintiff*  notified  the  defendant  to 
order  the  shipment  of  the  residue  of  the  pork  and  make  payment 
within  ten  days :  and  on  his  failure  to  do  so,  notice  of  a  public  sale  of 
the  pork  remaining  in  plaintiff's  hands  was  published  January  15,  1877, 
and  the  sale  made  five  days  thereafter.    Held^    . 

1.  That  by  the  acts  of  both  parties  a  strict  performance  within  the 
time  originally  fixed  was  waived,  and  defendant  was  not  finaUy  in  de- 
fault until  December  29th. 

2.  That  the  sale  was  made  with  due  diligence  and  within  a  reasonable 
time  after  such  final  default,  and  defendant  was  liable  for  the  difference 
between  the  price  obtained  and  the  contract  price. 

3.  That  the  defendant  cannot  complain  of  the  sale  on  the  ground  that 
he  had  no  personal  notice  thereof;  nor  can  he  complain  that  the  sale  of  a 
portion  of  the  pork  was  made  only  nominally  to  a  third  person,  and 
really  to  plaintiff'  himself,  where  it  appears  that  the  price  obtained  was 
the  full  market  price  on  the  day  of  sale. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 
On  the  let  of  April,  1876,  defendant  entered  into  the  fol- 
lowing contract  in  writing  with  plaintiif :     "  I  this  day  agree 
to  take  of  Mr.  J.  Lindon  three  hundred  barrels  of  mess  pork 
at  $22  per  barrel.     Said  pork  to  be  paid  for  from  time  to  time 
when  ordered.     Said  pork  to  be  delivered  on  cars.     I  to  pay 
interest  and  insurance  on  said  pork  until  delivery  of  same. 
Interest  to  be  ten  per  cent.    All  the  pork  to  bejielivered 
within  six  months  from  date."    Plaintiff  was  engaged  at  that 
time  in  the  business  of  packing  pork  in  the  city  of  Water- 
Voi^  XLIX.— 20 
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town  in  this  state;  and  it  would  seem  that  defendant  was 
engaged  in  operating  saw  mills  and  carrying  on  a  lumber  and 
logging  business  in  the  county  of  Oconto.  The  complaint 
alleges  that  immediately  after  the  making  of  said  contract, 
three  hundred  harreh  of  pork  we>*e  selected  from  plaintiff  ^8 
stocky  and  placed  in  a  separate  portion  of  his  warehouse^ 
and  stored  therein  for  defendant  at  his  request;  that  from 
time  to  time  thereafter,  until  October  1, 1876,  numbers  of  said 
barrels  were  forwarded  on  the  cars,  upon  defendant's  order,  to 
•places  designated  by  him;  that  the  quantity  so  forwarded  up 
to  the  date  last  mentioned  was  145  barrels;  that  defendant 
neglected  to  order  and  accept  the  remaining  155  barrels  ac- 
cording to  the  terms  of  the  contract,  though  requested  so  to 
do  by  plaintiff;  that  plaintiff  performed  all  the  conditions 
of  said  contract  on  his  part ^  and  was  always  ready  and  willing 
to  forward  said  pork  to  defendant  as  required  by  the  contract; 
that  on  the  19th  of  December,  1876,  plaintiff  caused  to  be 
served  upon  defendant  a  notice  in  writing,  that  unless  defend- 
ant ordered  and  accepted  said  165  barrels,  and  paid  for  the 
same  within  ten  days  thereafter,  plaintiff  would  proceed  to 
sell  the  same  in  open  market,  and  credit  the  defendant  with 
the  proceeds  thereof;  that  defendant  neglected  to  order,  accept 
and  pay  for  said  155  barrels,  and  plaintiff  thereupon,  on  the 
20th  of  January,  1877,  in  satisfaction  of  his  lien  for  the  pur- 
chase price,  sold  the  same  at  public  auction;  that  due  notice 
of  the  time  and  place  of  such  sale  had  heen  first  given  iy 
advertisement/  that  the  net  sum  realized  from  such  sale  was 
02^i^2.y^;  that  defendant  paid  plaintiff  the  cost  of  insuring 
said  pork  to  October  1,  1876;  that  plaintiff  paid  $40.50  for 
insurance  upon  said  155  barrels  of  pork,  no  part  of  which  has 
been  paid  by  defendant;  that  defendant  paid  plaintiff  $1,100 
September  7,  1876,  and  $990  two  days  thereafter;  and  that 
there  remained  due  from  him  to  plaintiff  under  the  contract 
02,88g,88y  with  interest  from  January  20y  i8j7^  at  ten  per 
cent. 
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There  was  a  second  cause  of  action,  which  need  not  be  stated 
here. 

The  answer  denied  the  averments  printed  above  in  italics, 
and  also  denied  that  defendant  had  failed  to  perform  his  con- 
tract, and  that  any  proper  notice  of  the  alleged  sale  of  the  pork 
was  given  to  him.     It  then  alleged  that  defendant,  being  de- 
sirous of  purchasing  some  good  heavy  mess  pork  to  supply  the 
men  engaged  by  him  in  his  business,  applied  through  his  agent 
at  "Watertown  for  pork  of  that  quality  and  for  thatv  purpose; 
that  plaintiff  thereupon  represented  to  said  agent  that  the  pork 
he  then  had  was  good  heavy  mess  pork,  in  sound  condition 
and  suitable  for  the  purpose  described;  that  thereupon,  relying 
upon  said  representations,  defendant,  through  his  agent,  en- 
tered into  the  contract  above  stated;  that  none  of  said  pork 
was  exhibited  to  said  agent,  and  the  purchase  was  made  solely 
on  plaintiflTs  representation;  that  it  was  thereupon  further 
agreed  between  the  parties  that  plaintiff  should  procure  the 
three  hundred  barrels  of  pork  to  be  stored  in  some  suitable 
brick  warehouse,  said  pork  then  being  in  the  open  air  and  ex- 
posed to  the  sun  and  weather;  that  plaintiff  did  not  procure 
paid  three  hundred  barrels  to  be  so  stored,  but  allowed  them 
to  be  exposed  to  the  sun  and  weather,  whereby  the  pork  be- 
came greatly  lessened  in  value;  that  plaintiff's  said  represen- 
tations were  false,  and  said  pork  was  not  good  heavy  mess 
pork,  or  of  good  quality  or  suitable  for  the  purpose  for  which 
it  was  purchased,  but  was  dirty  and  soft  and  contained  large 
numbers  of  shoulder  pieces,  etc.,  etc.,  and  was  ijot  worth  more 
than  $10  per  barrel,  whereas  the  price  agreed  to  be  paid  was 
the  then  ruling  price  for  heavy  mess  pork  of  the  best  quality; 
that    on   discovering  this  fact   defendant   notified  plaintiff 
thereof,  and  declined  to  receive  any  pork  in  fulfillment  of  said 
contract  that  was  not  good  heavy  mess  pork,  but  was  willing 
to  receive,  and  desired  to  have  and  pay  for  according  to  the 
contract,  good  heavy  mess  pork;   and  that  plaintiff  never 
sent  or  offered  to  send  any  such  pork,  and  would  not  send 
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the  same,  whereby  defendant  was  greatly  injured  in  his  busi- 
ness. 

At  the  trial,  plaintiff  introduced  evidence  tending  to  show 
that  the  pork  set  aside  for  defendant  was  heavy  mess  pork; 
that  prior  to  November  29,  1876,  he  had  shipped  to  defendant, 
on  liis  order,  145  barrels;  and  that  on  the  19th  of  December^ 
1876,  he  served  on  defendant  a  notice  dated  that  day  and 
signed  by  plaintiff,  as  follows:  "Take  notice  that  upon  the 
agreement  of  which  the  following  is  a  copy  [here  follows  a 
copy  of  the  contract  above  recited],  you  are  now  indebted  to 
Ine  in  the  sum  of  $4,957.76,  and  I  hereby  demand  that  you 
pay  the  aforesaid  sum  to  me,  and  that  you  dispose  of  and  take 
away  the  155  barrels  of  said  pork  now  remaining  in  my  ware- 
house at  "Watertown,  Wis.,  within  ten  days  of  the  service  of 
this  notice  upon  you.  And  take  further  notice  that,  if  you 
fail  to  pay  the  sum  aforesaid  within  the  time  aforesaid,  I  shall 
sell  the  said  remaining  155  barrels  of  said  pork  for  the 
best  price  I  can  obtain  therefor  in  open  market,  and  apply  the 
proceeds  thereof  towards  the  payment  of  your  aforesaid  in- 
debtedness to  me.'^  On  January  15, 1877,  plaintiff  advertised 
the  remaining  155  barrels  of  pork  for  sale  at  auction,  by  the 
following  notice  posted  at  various  places  in  the  city  of  Water- 
town  :  "  Auction  !  The  subscriber  will  offer  for  sale  at  his 
packing  house,  in  the  city  of  Watertown,  at  public  auction, 
155  barrels  of  old  standard  heavy  mess  pork,  on  Saturday, 
January  20,  1877,  at  2  o'clock  P.  M.  Terms  cash,  and  quality 
guarantied.  Watertown,  January  15,  1877.  Joseph  Likdon." 
No  notice  of  such  sale,  nor  any  notice  other  than  that  of 
December  19,  1876,  was  given  to  defendant.  Plaintiff  sold 
the  155  barrels  of  pork  at  public  auction  at  the  time  and  place 
designated:  10  barrels  at  $14.50;  132  barrels  at  $14:  and  13 
barrels  were  claimed  to  have  been  sold  to  John  P.  Sleight  at 
$13.75  per  barrel.  Touching  the  latter  alleged  sale.  Sleight 
testified  as  follows:  "  I  purchased  13  barrels  at  that  sale.  I 
finally  let  Lindon  dispose  of  it  afterwards.    I  took  it  on  a 
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debt  ia  the  first  place."  On  cross  examination  he  said:  **  Lin- 
don was  in  my  debt  I  bought  the  13  barrels  and  had  it  ap- 
plied on  my  debt.  I  don^t  remember  the  amount  of  that 
debt.  We  had  a  good  deal  of  dealing  for  the  past  twenty 
years.  I  did  not  remove  the  pork  from  Lindori^s;  1  did  not 
pay  him  for  it  that  day ;  we  settled  two  or  three  days  afterwards. 
We  settled  in  this  way:  I  gave  him  the  privilege  of  disposing 
of  this  pork.  We  settled  up  our  affairs.  I  don't  remember 
how  we  did  settle  now,  but  we  straightened  up  with  regard  to 
pork  and  some  of  the  debts  and  claims  I  had  against  him. 
lie  still  owed  me  over  and  above  the  pork.  He  disposed  of 
the  pork;  I  cannot  say  whether  it  went  up  to  Wausau  or  to 
Oconto;  to  Mr.  Speis  or  to  some  other  person.  I  did  remem- 
ber at  the  time,  but  don't  remember  now.  Lindon  handed 
the  proceeds  over  to  me  some  time  afterwards;  can't  say  how 
long  afterwards  —  two  or  three  months.  Don't  remember  how 
much  he  handed  over  to  me;  I  think  less  than  I  paid  for  it. 
...  I  took  the  pork  as  collateral  security;  as  part  of  the 
debt.  Q.  You  took  that  pork  for  collateral  security;  you  didn't 
lose  on  that  pork?  A.  It  was  sold  for  less.  Q.  But  you 
didn't  lose  by  that  operation?  A.  I  don't  know  whether  I  did 
or  not.  I  cannot  tell.  I  only  held  the  pork  as  collateral,  and  if 
there  was  loss  on  it  Lindon  was  to  stand  that  loss." 

Defendant  introduced  evidence  showing  payments  on  ac- 
count of  pork  received,  and  also  evidence  tending  to  show  that 
the  pork  delivered  was  not  heavy  mess  pork,  but  was  of  in- 
ferior quality,  soft  and  spongy. 

It  appears  from  the  briefs  of  counsel  that  evidence  was  in- 
troduced to  show  the  market  value  of  mess  pork  at  different 
l)eriods  prior  and  subsequent  to  October  1,  1876;  but  no  part 
of  this  evidence  appears  in  the  printed  case. 

The  court  found  the  facts  substantially  as  alleged. in  the 
complaint;  but  there  was  no  finding  as  to  the  quality  of  the 
pork  delivered  to  or  set  apart  for  the  defendant,  other  than 
the  general  finding  that  plaintiff  "faithfully  and  properly 
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kept  and  performed  all  the  terms  and  conditions  of  said  con- 
tract on  his  part."  Defendant  excepted  specifically  to  all  the 
findings  of  facts  not  admitted  by  the  answer.  He  also  excepted 
to  said  findings  on  the  ground  that  they  did  not  determine 
whether  the  pork  delivered  by  plaintiflF  tinder  the  contract 
was  or  was  not  heavy  mess  pork;  and  he  appealed  from  a 
judgment  rendered  in  plaintiff's  favor  pursuant  to  the  findings. 
For  the  appellant  there  was  a  brief  by  Jenkins^  Elliott  c& 
Wi7ikler^  and  oral  argument  by  Mr.  Jenkins.  They  con- 
tended thf\t  the  ordinary  measure  of  damages  in  case  of  refusal 
by  a  vendee  of  personal  property  to  receive  it,  is  the  difference 
between  the  contract  price  and  the  market  price  on  the  day  of 
the  breach,  at  the  place  of  delivery;  that,  by  an  exception  to 
this  rule,  the  vendor,  fully  and  carefully  satisfying  the  regu- 
lations prescribed  by  law,  is  permitted  to  sell  the  property  as 
that  of  the  vendee,  and  recover  tlie  difference  between  the 
contract  price  and  the  net  avails  of  the  sale;  but  that  the 
court  erred  in  treating  this  as  a  case  falling  under  that  excep- 
tion. 1.  Plaintiff  held  the  pork  upon  a  falling  market  for 
over  two  and  a  half  months  after  the  day  for  delivery  (when 
his  cause  of  action  accrued),  before  making  any  election;  and 
he  then  waited  another  month  before  sale;  and  the  evidence 
shows  that  the  property  brought  nearly  $1,000  less  than  it 
would  have  brought  if  sold  at  or  about  the  time  of  the  breach 
of  the  contract.  He  cannot  impose  upon  the  defendant  a  loss 
caused  by  this  inexcusable  delay.  The  authorities  demand 
strict  diligence  of  the  vendor  in  making  his  election  and  in 
disposing  of  the  property,  and  at  least  assert  that  he  must  act 
with  reasonable  promptness,  and  sell  "in  a  short  time." 
Stewart  v.  Canty ^  8  M.  &  W.,  160;  Shaw  v.  Holland^  15  id., 
136;  PoU  V.  Flather,  16  L.  J.,  Q.  B.,  366;  Pickering  v.  Bard- 
welly  31  Wis.,  563;  Cliapman  v.  Ingram^  30  id.,  295;  Apple- 
gate  V.  Sogan,  9  B.  Mon.,  69;  JUcComis  v.  McKennan,  2 
Watts  &  S.,  216;  Haines  v.  Tucker,  50  K  H.,  313-314. 
2.  Plaintiff's  act  in  retaining  the  property  for  two  months 
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and  nineteen  days  was  in  law  an  election  to  treat  it  as  his 
own.  3.  In  the  case  of  a  pledge,  personal  notice  must  be 
given  to  the  pledgor  of  the  time  and  place  of  sale;  and  such 
ought  to  be  the  law  where  a  vendor  sells  property  to  satisfy 
his  lien  for  purchase  money.  "  An  unpaid  vendor,  with  the 
goods  in  his  possession,  has  more  than  a  mere  lien  on  them; 
he  has  a  special  property  analogous  to  that  of  a  pawnee."  Ben- 
jamin on  Sales,  §  794.  Where  the  vendee  is  to  be  charged  with 
the  diflFerence  between  the  contract  price  and  the  amount  real- 
ized on  the  sale,  it  seems  just  and  reasonable  that  he  should  have 
notice  of  the  time  and  place  of  sale,  that  he  may  be  present,  if 
he  so  desire,  to  save  the  property  from  sacrifice.  This  is  the 
view  adopted  in  some  of  the  cases.  McEachron  v.  Handles, 
34  Barb.,  301;  Mallory  v.  Lord,  29  id.,  454;  Brown  v.  Ward, 
3  Duer,  660;  Stearns  v.  Marsh,  4  Denio,  231;  Vllnian  v. 
Kent,  60  Ill.,'271,  274;  Benjamin  on  Sales,  §  782.  [Counsel 
stated  that  a  difiEerent  view  of  the  law  was  announced  in  Pol- 
len V.  Le  Roy,  30  N.  Y.,  549,  and  that  the  latter  view  was 
sustained  by  numerous  American  decisions,  but  argued  against 
it  as  unreasonable.] 

As  to  the  thirteen  barrels  nominally  sold  to  Sleight,  counsel 
argued  that  they  were  in  fact  and  in  law  sold  to  the  plaintifiE 
himself;  that  such  a  sale  was  a  mere  nullity  as  regards  the 
measure  of  damages  (In  re  The  Taylor  Orphan  Asylum, 
36  Wis.,  634;  Judd  L.  c&  S.  Oil  Co.  v.  Kearney,  14  La.  An. 
352);  and  that  plaintiff  should  therefore  be  charged  with 
those  thirteen  barrels  at  the  contract  price. 

Z.  S.  Dixon,  for  the  respondent,  argued,  among  other  things, 
1.  That  plaintiff  might,  "with  due  precaution,"  sell  the  prop- 
erty to  satisfy  his  lien  on  it  for  the  price,  and  recover  the  un- 
paid balance  (Gansonv.  Madigan,  15  Wis.,  144,  and  13  id., 
67);  and  that,  in  order  to  charge  the  vendee  with  the  difference 
between  the  contract  price  and  the  price  obtained,  it  was  suflB- 
cient  to  show  a  fair  and  proper  sale,  and  not  necessary  to  show 
notice  to  the  vendee  of  the  time  and  place  of  sale.     Pollen  v. 
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LeEoy^  30  N.  T.,  549;  Dustan  v.  Mc Andrew^  44  id.,  72; 
Crooks  %\  Moore^  1  Sandf.,  S.  C,  297;  Bement  v.  Smithy  15 
Wend.,  493;  Sands  v.  Taylor^  5  Johns.,  .395;  Rosenhauma  v. 
Weeden,  18  Gratt,  783;  Girard  v.  Taggart,  5  S.  «fe  R,  19; 
McComf)8  V.  MeKennan,  2  W.  &  S.,  216;  Gaskel  v.  MorriSj 
7  id.,  32;  Applegate  v.  Hogan^  9  B.  Mon.,  69;  Haines  v. 
Tucker^  50  N.  II.,  313;  liedmond  v.  Snwcky  28  Ind.,  365; 
P.,  C.  &  St.  L,  Railway  Co.  v.  Beck,  50  id.,  303;  Saladin  v. 
Mitchell^  45  111.,  80;  Lambkin  v.  Crawford^  8  Ala.,  153; 
LangfoH  v.  Tiler,  1  Salic.,  113;  /S'.  (7.,  6  Mod.,  162:  Boorman  v. 
Nash,  9  B.  &  C,  145  (17  E.  C.  L.,  73);  Maclean  v.  Dunn,  4 
Bing.,  722;  Acelal  v.  Levy,  10  Bing.,  376  (25  E.  C.  L.,  170); 
Mertens  v.  Adcock,  4  Esp.,  251;  Greaves  v.  Ashlin,  3  Camp., 
^^Q*,  Stewart  V.  Cauty,  8  M.  &  W.,  160.  The  opinion  ex- 
pressed in  §  787  of  Benj.  on  Sales,  that  Valpy  v.  Oakeley, 
16  Ad.  &  El.  (71  E.  C.  L.),  941,  and  Griffiths  v.  Perry,  1  El. 
&  EI.  (102  E.  C.  L.),  680,  decide  that  the  vendor  has  no  right 
to  resell,  is  not  sustained  by  an  examination  of  those  cases; 
and  that  Mr.  Benjamin  was  wrong  in  his  inference  appears 
from  later  decisions  in  Ogg  v.  Shuter,  L.  R,  10  C.  P.,  159  (11 
Moak,  316);  Same  v.  Same,  L.  R,  1  C.  P.  D.,  47  (15  Moak, 
231);  Gunn  v.  Bolckow,  L.  R,  10  Cli.  Ap.,  491  (14  Moak, 
739).  The  only  decision  that  notice  of  the  time  and  place  of 
sale  must  be  given  to  the  vendee,  is  found  in  34  Barb.,  301; 
but  the  doctrine  of  that  case  was  criticised  and  rejected  by  the 
court  of  appeals  in  Pollen  v.  Le  Roy,  supra,  and  also  by  the 
supreme  court  of  Virginia  in  18  Gratt.,  785,  794.  The  right 
of  the  vendor  in  cases  like  this  to  resell  without  notice  to  the 
vendee  of  the  time  and  place  of  sale,  is  like  that  of  the  vendor 
exercising  the  right  of  stoppage  in  transitu,  for  which  see 
note  to  1  Chitty  on  Con.,  11th  cd.,  602;  Newhall  v.  Vargas, 
15  Me.,  314;  Kym^rv.  Suwerkropp,  1  Campb.,  109;  Abbott 
on  Shipp.,  6th  ed.,  516;  Smith's  Merc.  Law,  549;  2  Kent,  641. 
2.  That  the  testimony  of  Mr.  Sleight  did  not  in  any  way  im- 
peach the  good  faith  or  fairness  of  the  sale:  (1)  Because  Sleight 
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purchased  the  property  at  the  sale  in  good  faith,  the  price  to 
be  applied  to  plaintiff's  indebtedness  to  him,  and  the  arrange- 
ment subsequently  made  between  him  and  plaintiff  does  not 
affect  the  question.  (2}  Because  the  vendor  himself  may  be- 
come the  purchaser  at  the  resale,  if  he  act  in  good  faith  and 
with  fairness.  Glrard  v.  Taggart^  5  S.  &  R,  19,  20.  In 
Judd  Linseed  cj&  Sp,  Oil  Co.  v.  Kearney^  14  La.  An.,  352,  act- 
ual fraud  and  bad  faith  were  clearly  shown,  and  the  cause  was 
decided  on  that  ground.  3.  That  the  rule  requiring  the  ven- 
dor in  an  executory  contract  for  the  sale  and  delivery  of  prop- 
erty at  a  future  day,  under  which  no  title  passes  to  the  pur- 
chaser, to  resell  promptly,  if  at  all,  after  the  vendee's  refusal 
to  receive  and  pay  (Stewart  v.  Cauty^  supra;  Shaw  v.  Hol- 
land, 15  M.  ife  W.,  136;  Piclcering  v.  Bardwell,  21  Wis.,  565), 
has  no  application  whatever  to  a  case  like  this,  where  the  title 
of  the  goods  has  passed  and  become  vested  in  the  purchaser, 
and  nothing  remains  to  be  done  but  for  him  to  receive  and  pay 
accoi*ding  to  agreement,  and  where,  upon  his  refusal  to  do  so, 
the  vendor  retains  a  lien  for  the  unpaid  price.  In  the  cases 
cited  above,  the  resales  which  have  been  sustained  as  estab- 
lishing the  vendor's  damages  for  the  breach  took  place  va- 
riously from  six  weeks  to  six  months  after  the  breach.  The 
only  rule  of  diligence  applicable  to  the  vendor  in  such  a  case 
is,  perhaps,  that  he  shall  be  guilty  of  no  unreasonable  delay  in 
making  the  sale  after  he  has  given  the  vendee  notice  of  his  in- 
tention to  sell.  Here  the  sale  was  made  within  three  weeks 
after  the  time  fixed  by  the  notice  for  the  defendant  to  receive 
and  pay  for  the  pork.  See  especially  on  this  subject,  18  Gratt, 
795-98. 

Orton,  J.  In  our  view  of  the  evidence  in  this  case,  it  is 
unnecessary  to  inquire  whether  the  contract  of  sale  was  so  far 
an  executed  one  that  the  property  in  the  pork  passed  to  the 
defendant  at  the  time,  so  that  the  part  of  it  yet  remaining  in 
the  possession  of  the  plaintiff  could  be  sold  at  any  time  to 
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pay  the  balance  of  the  purchase  money,  or  remained  so  far  an 
executory  one  that  the  rule  recognized  in  Pickering  v.  Bard- 
well^  21  Wis.,  565,  requiring  such  sale  to  be  made  within  a 
reasonable  time,  to  entitle  the  plaintiff  tg  call  upon  the  defend- 
ant to  make  up  the  loss,  is  alone  applicable.  Nor  is  it  neces- 
sary to  determine  the  question,  so  ably  discussed  by  the 
learned  counsel,  by  the  reason  and  weight  of  conflicting  author- 
ities, whether  the  rule  of  diligence  is  not  the  true  rule  in 
either  case.  The  evidence  appears  to  be  clear  and  conclusive 
that  the  plaintiff  did  proceed  with  due  diligence,  and  within  a 
reasonable  time,  to  sell  the  remaining  part  of  the  property  at 
public  auction,  after  the  actual  default  of  the  defendant 

The  six  months  limited  in  the  contract  for  the  last  delivery 
and  payment  expired  the  first  day  of  October,  1876.  Thirty 
barrels  of  the  pork  were  delivered  and  received  after  that 
time,  and  the  defendant  requested  by  letter  the  delivery  of 
still  more,  as  late  as  the  ninth  day  of  December,  which  the 
plaintiff  refused,  on  the  sole  ground  that  some  part  of  that 
already  delivered  bad  not  been  paid  for,  and  the  plaintiff  of- 
fered to  ship  more  upon  such  payment,  as  late  as  the  22d  day 
of  December.  Notice  was  given  by  the  plaintiff  to  the 
defendant,  on  the  19th  day  of  December,  to  order  the  ship- 
ment of  the  residue  of  the  pork  and  make  payment  within 
ten  days.  Notice  of  the  public  sale  was  published  on  the 
15th  day  of  January,  1877,  and  the  sale  took  place  on  the 
20th. 

The  time  fixed  in  the  contract  was  treated  by  both  parties 
as  non-essential,  and  their  conduct  clearly  waived  the  strict  per- 
formance in  this  respect,  and  postponed  the  final  default  of 
the  defendant  until  the  29th  day  of  December.  Durand  et  al. 
V.  Sage,  11  Wis.,  151 ;  Fisk  v.  Tank  et  al.,  12  Wis.,  276.  After 
this  time  the  sale  was  made  with  due  diligence  and  within  a 
reasonable  time.  There  is  no  special  finding  of  this  fact  of 
diligence,  but  from  the  legal  conclusions  and  judgment  of  the 
court  in  favor  of  the  plaintiff,  such  a  finding  must  be  pre- 


Digitized  by  LjOOQ IC 


JANUAEY  TERM,  ISSO.  315 

Lindon  vs.  Eldred. 

saraed,  especially  in  a  case  where  all  the  uudisputed  facts  show 
such  diligence. 

The  only  purpose  of  this  public  sale  of  the  residue  of  the 
property,  in  which  the  defendant  had  any  interest,  was  to  fix 
the  true  market  value  of  the  property  at  that  time.  The  pres- 
ence and  bidding  of  the  defendant  at  the  sale,  and  his  pur- 
chasing the  residue  ^  the  pork  at  a  higher  price  than  that 
offered  by  others,  could  not  have  made  the  market  price,  even 
if  higher,  more  favorable  to  himself  as  one  of  the  contracting 
parties.  The  higher  his  bid,  the  more  he  would  have  to  pay 
for  the  property  purchased  at  the  sale,  and  the  less  would 
be  the  amount  remaining  to  be  paid  as  the  difference  between 
the  contract  price  and  the  market  value,  fixed  by  his  own  bid; 
80  that  he  could  have  gained  nothing  by  his  being  present  and 
bidding  at  the  sale,  except  a  profit  upon  his  purchase,  and  this 
any  other  purchaser  would  have  realized  as  well.  His  only 
interest  as  a  bidder  was  that  of  any  other  person,  and  he  had 
the  same  notice  of  the  sale,  and  no  cause  of  complaint  because 
he  did  not  have  di,  personal  notice.  And  so  it  may  be  said  of 
the  other  question  discussed  on  the  argument,  whether  the  sale 
of  thirteen  barrels  of  pork,  nominally  made  to  one  Sleight,  was 
not  made  in  the  interest  and  for  the  benefit  of  the  plaintiff. 
The  only  interest  the  defendant  has  in  this  question  is  as  it 
affected  the  true  market  value  of  these  thirteen  barrels  at  the 
time;  and  it  does  not  appear  that  they  could  have  been  sold 
for  a  higher  price  to  any  other  bidder. 

This  is  certainly  not  a  very  difficult  case,  upon  the  facts, 
when  divested  of  questions  not  material  to  its  decision ;  and 
we  can  find  no  error  in  the  record. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 
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ApHl  21  — May  11,  1880. 

Sale  op  Goods.    (1)  Bona  fide  pnrcJiase  from  fraudulent  vendee. 
Special  Verdict.    (2)  Discretion  of  court  in  replevin, 

1.  Where  the  owner  of  personal  property  makes  an  unconditional  delivery 

thereof  to  his  vendee  with  intent  to  transfer  the  title,  a  subsequent  bona 
fide  purchaser  from  such  vendee  acquires  a  valid  title,  though  the  owner 
was  induced  to  sell  by  fraud. 

2.  The  court  has  a  discretion  as  to  submitting  questions  for  a  special  verdict 

in  replevin  (R.  S.,  sec.  2858);  and  in  the  circumstances  of  this  case  (a 
majority  of  the  questions  propounded  by  the  appellant  being  answered 
by  a  verdict  in  the  form  usual  in  such  Ciises,  and  the  others  being  imma- 
terial in  view  of  the  verdict  rendered),  there  was  no  error  in  refusing  to 
submit  such  questions. 

APPExVL  from  the  County  Court  of  Milwaukee  County. 

Keplevin,  for  a  sewing  machine.  The  action  was  com- 
menced in  justice's  court  September  5th,  and  tried  there  Sep- 
tember 23,  1878;  and  from  a  judgment  there  in  defendant's 
favor,  plaintiff  appealed  to  the  county  court,  where  the  cause 
was  tried  by  a  jury.  It  appeared  that  the  defendant  pur- 
chased the  machine  from  one  Skinner,  who  himself  had  pur- 
chased it  for  SIO  of  one  Beals;  and  the  principal  question 
was,  whether,  at  the  time  of  the  sale  by  Beals,  the  machine 
belonged  to  him  or  to  the  plaintiff.  The  evidence  bearing 
upon  that  question  is  sufficiently  stated  in  tlie  opinion. 

At  the  close  of  the  testimony,  plaintiff  asked  the  court  to 
submit  to  tlie  jury  the  following  among  other  questions,  for  a 
special  verdict:  1.  Did  plaintiff  let  Beals  have  the  sewing 
machine  in  pursuance  of  a  lease  thereof  which  Beals  agreed 
to  thereafter  execute?  2.  Did  Beals  obtain  the  possession  of 
said  sewing  machine  by  false  representations  and  fraud,  with 
intent  to  procure  the  same  thereby,  and  deprive  the  plaintiff 
of  it?  3.  If  you  answer  "  Tes  "  to  the  last  question,  did  Beals, 
at  the  time  he  obtained  possession  of  said  machine,  have  a 
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frandnlent  intent  to  appropriate  it  to  his  own  nse  and  to  de- 
prive plaintiff  of  it?  4.  Did  Beals,  on  the  same  day  he  ob- 
tained possession  of  the  said  machine,  fraudulently  appropri- 
ate it  to  his  own  use?  The  court  refused  to  submit  these 
questions,  remarking:  *•!  cannot  see  how  you  could  ask  for 
a  special  verdict.  I  think  there  should  be  a  verdict  finding 
either  for  the  plaintiff  or  defendant.  Whichever  way  they 
find,  it  has  to  be  a  special  verdict  under  the  statute  in  re- 
plevin."^ The  court  then  gave  the  jury  instructions  which 
were  not  excepted  to.  The  verdict  was,  that  defendant  was 
the  owner  of  the  macliine  and  entitled  to  possession  tliereof  at 
the  commencement  of  the  action  and  at  the  time  of  the  ver- 
dict; that  the  machine  was  wrongfully  detained  by  the  plaint- 
iff, and  had  been  so  detained  from  September  5th  to  Septem- 
ber 23,  187S,  to  defendant's  damage  $4r.50;  and  that  its  value 
was  §20.  A  new  trial  was  refused,  and  plaintiff  appealed 
from  a  judgment  on  the  verdict. 

For  the  appellant  there  was  a  brief  by  Cottrill,  Cary  c6 
Hanson^  and  oral  argument  by  Mr.  Cottrill  and  Mr.  Hanson. 
They  argued,  1.  That  the  court  erred  in  refusing  to  submit 
the  questions  proposed  for  a  special  verdict.  K.  S.,  sec.  2858; 
Davis  V.  J^'armington,  42  Wis.,  431.  Had  the  first  question 
proposed  been  submitted  to  the  jury,  the  answer  would  have 
determined  whether  both  the  title  and  possession  of  the  ma- 
chine passed  to  Beals,  or  the  possession  only.  If  Beals  ob- 
tained merely  the  possession,  by  fraud  practiced  upon  the 
plaintiff,  with  fraudulent  intent  to  deprive  it  thereof,  and  to 
appropriate  the  machine  to  his  own  use,  and,  immediately 

^Section  2859,  K.  S.,  provides  as  follows:  "In  an  action  of  replevin,  if 
the  property  have  not  been  delivered  to  the  plaintiff,  or  the  defendant  by  his 
answer  claim  a  retam  thereof,  the  jury  shall  assess  the  value  of  the  property 
if  their  verdict  be  in  favor  of  the  plaintiff,  or  if  they  find  in  favor  of  the  de- 
fendant that  ho  is  entitled  to  a  return  thereof;  and  may  at  the  same  time 
assess  the  damages,  if  they  are  claimed  in  the  complaint  or  answer,  which 
the  prevailing  party  has  sustained  by  reason  of  the  detention  or  taking  or 
withholding  [of]  such  property." 
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upon  getting  possession  of  it,  did  in  fact  fraudulently  appro- 
priate it  to  his  own  use,  these  acts  constituted  a  larceny  of  the 
machine,  and  plaintiff  could  retake  it,  in  whosesoever  posses- 
sion it  might  be.  Benj.  on  Sales,  §  433;  Roscoe's  Or.  Ev.,  7th 
ed.,  H'>>1'^  Smith  v.  People,  53  N.  Y.,  111.  The  title  never 
passes  from  the  vendor  when  the  vendee  obtains  the  property 
intending  not  to  pay  for  it.  Voorhies'  Code,  10th  ed.,  §  179, 
p.  288,  and  notes,  with  cases  there  cited.  2.  That  the  court 
erred  in  refusing  to  grant  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence.  The  evidence  clearly 
shows  that  plaintiff  never  parted  with  the  title  to  the  ma- 
chine; tliat  it  only  delivered  possession  of  it  to  Beals  in  pur- 
suance of  a  lease  which  he  agreed  to  execute  the  following 
day;  and  that  he  obtained  such  possession,  and  appropriated 
the  machine  to  his  own  use,  in  the  manner  and  with  the  intent 
already  described. 

IF.  O.  Williains,  for  the  respondent: 
1.  The  verdict  in  replevin  must  be  the  statutory  one,  is  in 
its  nature  a  special  verdict,  and  should  pass  on  all  the  issues. 
R  S.,  §§3733,  3739,  3742,  2859;  Heeron  v.  Bechwith,  1  Wis., 
17,  and  cases  in  V.  &  B.'s  note;  Ford  v.  Ford,  3  Wis., 
399;  lion^e  v.  Dawson,  9  id.,  246;  Williams  v.  Porter,  41 
id.,  422;  Burke  v.  Birchard,  47  id.,  35.  2.  Under  sec  2858, 
R.  S.,  tlie  right  of  a  party  to  a  special  verdict  is  in  the  discre- 
tion and  under  the  direction  of  the  court,  at  least  where  the 
question  proposed  is  not  a  necessary  part  of  the  special  ver- 
dict so  that  for  want  of  an  answer  to  it  no  judgment  could  be 
rendered  upon  the  verdict.  Ward  v.  Bnsack,  46  Wis.,  407, 411. 
Here  the  verdict  passed  upon  all  the  issues,  and  the  questions 
proposed  were  immaterial.  3.  Khonafde  purchaser  of  goods 
from  one  who  purchased  and  obtained  them  by  practicing  a 
gross  fraud  upon  the  vendor,  will  hold  them  against  the  orig- 
inal owner.  Shvfeldt  v.  Pease,  16  Wis.,  659;  Benj.  on  Sales, 
§433.  4.  It  is  clear  from  the  evidence  that  Beals  did  not 
know  of  any  term  or  conditions  upon  which  the  machine  was 
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to  be  sold  to  him,  except  the  payment  of  $10  on  the  day  fol- 
lowing its  delivery,  and  of  $5  monthly  thereafter,  until  the 
agreed  price  of  $40  should  be  paid.  5.  If  the  contract  be- 
tween plaintiff  and  Beals  was  not  an  absolute  sale,  it  was  void 
under  the  statute  as  against  defendant,  because  no  agreement 
by  the  terms  of  which  the  title  was  to  remain  in  the  company, 
was  reduced  to  writing  and  filed  in  the  oflBce  of  the  city  clerk. 
Sec.  1,  ch.  113,  Laws  of  1873;  Williams  v.  Porter^  supra; 
Kimball  V.  Post,  44  Wis.,  471. 

Cole,  J.  There  is  no  question  but  that  the  defendant  was 
an  innocent  purchaser  of  the  machine  in  controversy.  The 
evidence  is  perfectly  clear  and  conclusive  that  her  friends  pur- 
chased it  for  her  from  Skinner,  paying  a  valuable  considera- 
tion, and  supposing  she  was  getting  a  perfect  title.  This,  then, 
may  be  considered  an  established  fact  in  the  case.  But  the 
real  question  in  dispute  was,  whether  Skinner  himself  had  any 
title  to  the  machine  which  he  sold  the  defendant.  The  answer 
to  this  question  depends  upon  the  further  one,  whether  his 
vendor,  Beals,  had  any  title  •to  convey  to  him.  And  that 
was  the  precise  issue  which  the  court,  in  its  charge,  submitted 
to  the  jury,  upon  all  the  evidence  in  regard  to  the  transaction 
which  took  place  between  Beals  and  Mrs.  Mansfield,  who  acted 
as  agent  for  the  company  in  the  matter. 

The  court  stated  to  the  jury  that  he  submitted  the  question 
whether  the  delivery  of  the  machine  at  the  time  it  was  deliv- 
ered amounted  to  a  sale  of  the  property,  the  vendor  intending 
not  only  to  deliver  the  possession  but  to  pass  the  title.  The 
court  further  instructed  upon  the  point,  that  if  the  vendor  did 
not  mean  to  sell,  and  his  intention  was  simply  to  deliver  the 
possession,  then  no  title  passed,  and  the  person  to  whom  the 
machine  was  delivered  could  convey  no  title  to  another  person, 
whatever  sum  might  have  been  paid  as  a  consideration  upon 
the  purchase.  The  able  counsel  for  the  plaintiff  really  finds 
no  fault  with  the  law  as  laid  <Jown  by  the  court,  but  strongly 
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insists  that  it  was  not  applicable  to  the  facts  established  by 
the  great  weight  of  testimony.  But  that  there  was  evidence 
from  which  the  jury  might  well  have  found  that  there  was  a 
transfer  of  the  possession  and  ownership  of  the  machine  by 
the  negotations  between  Mrs.  Mansfield  and  Beals,  it  seems  to 
us  idle  to  deny. 

True,  it  is  said  the  company  never  intended  to  part  with  the 
title  to  the  machine;  that  it  only  delivered  possession  to  Beals 
until  tlie  next  day,  when  it  was  agreed  a  lease  should  be  exe- 
cuted, and  $10  paid  on  the  purchase  price.  But  Mrs.  Mans- 
field states,  in  her  testimony,  what  took  place  at  the  time  the 
machine  was  delivered  to  Beals,  and  it  amounts  in  substance 
to  this:  Beals  called  at  the  office,  saying  he  wanted  to  buy  a 
machine.  She  showed  him  different  ones,  and  gave  him  the 
prices;  and  he  selected  the  one  in  question,  at  the  price  of  §40. 
lie  wanted  it  sent  to  his  house  at  once.  She  asked  him  how 
he  could  make  payments.  lie  replied  that  he  could  pay  $10 
down,  and  $5  monthly.  She  was  to  call  the  next  day  at  his 
house,  make  out  a  lease,  and  get  the  $10.  She  admits,  how- 
ever, that  she  said  nothing  to  Beals  about  executing  the  lease, 
but  that  she  expected  this  would  be  done  in  accordance  with 
the  way  of  the  company  where  machines  were  sold  on  time. 
This  is  the  substance  of  what  was  said  and  done  when  the 
machine  was  taken  away  by 'Beals;  and,  it  seems  to  us,  it  was 
sufficient  to  warrant  the  finding  by  the  jury  that  the  owner- 
ship and  possession  of  the  maoliine  passed  to  Beals,  who 
doubtless  obtained  possession  of  the  property  through  fraud. 
But  still  the  law  is  well  settled  that  where  the  owner  of  per- 
sonal property  makes  an  unconditional  delivery  thereof  to  his 
vendee,  with  intention  to  transfer  the  title,  a  subsequent  hona 
fide  purchaser  from  such  vendee  acquires  a  valid  title,  though 
the  owner  was  induced  to  sell  by  fraud.  Benjamin  on  Sales, 
§  438  et  seq.,  and  authorities  cited  in  the  notes. 

This  was  an  action  of  replevin,  commenced  before  a  justice 
of  the  peace  and  taken  by  appeal  to  the  county  court.    At  the 


Digitized  by  LjOOQ IC 


JANUARY  TERM,  1880.  321 

SlDger  Mannfiictaring  Co.  vs.  Sammons. 

close  of  the  trial  iu  the  county  court,  the  plain tiflf  asked  that 
certain  questions  should  be  submitted  to  the  jury,  which  the 
court  refused  to  submit,  holding  that  the  verdict,  under  sec- 
tion 3742  of  the  Revised  Statutes,  was  necessarily  special,  and 
embraced  all  the  issues  in  such  an  action.  We  should  be  un- 
willing to  affirm,  as  a  proposition  of  law,  that  in  an  action  of 
replevin  there  could  be  no  special  findings  other  than  those 
required  to  be  found  under  the  statute.  Generally  the  ver- 
dict under  the  statute  disposes  of  all  material  issues,  but  pos- 
sibly a  case  might  arise  where  it  would  be  eminently  proper  to 
submit  some  spcJeific  question  in  addition  for  the  jury  to  pass 
upon.  For  example,  had  this  action  been  brought  against 
Beals  himself,  the  jury  might  have  been  required  to  find  spe- 
cifically whether  he  had  obtained  possession  of  the  machine 
through  fraud  and  deceit.  But,  however  this  may  be,  in  the 
case  at  bar  we  cannot  think  there  was  any  error  in  the  court 
refusing  to  submit  the  question  as  asked  by  the  plaintiff. 
The  court  had  a  discretion  in  the  matter  under  section 
2858. 

The  first,  fifth,  sixth,  seventh  and  eighth  questions  were  nec- 
essarily passed  upon  by  the  verdict  rendered.  The  jury  found 
that  the  defendant  was  the  owner  of  the  machine,  and  entitled 
to  the  possession  thereof,  and  that  it  was  wrongfully  detained  by 
the  plaintiff;  and  assessed  its  value  and  damages  for  its  deten- 
tion. Now,  if  the  jury  had  found  the  second,  third  and  fourth 
questions  asked  to  be  submitted,  in  favor  of  the  plaintiff,  still  it 
is  obvious  that  this  could  not  have  affected  the  judgment,  in  view 
of  the  verdict  that  was  rendered.  Those  questions  were  in  ef- 
fect asking  the  jury  to  say  whether  Beals  obtained  possession 
of  the  machine  by  means  of  fraud  and  trickery,  intending  to 
appropriate  it  to  his  own  use,  without  paying  for  it  Suppose 
he  did:  still  this  does  not  affect  in  anyway  the  title  of  the  de- 
fendant, if  the  machine  was  actually  sold  and  delivered  to 
Beals,  as  the  jury  must  have  found  was  the  case,  under  the 
clear  and  distinct  charge  of  the  court;  so  the  plaintiff  could 
Voi^  XLIX.  — 21 
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not  have  been  prejudiced  by  the  refusal  of  the  court  to  submit 
them  to  the  jury. 

Upon  the  whole  record  we  think  there  is  no  error  which  will 
warrant  the  reversal  of  the  judgment. 

By  the  Court.  —  The  judgment  of  the  county  court  is 
affirmed. 


Smith  vs.  The  Commonweaxth  Insueanoe  Company. 
April  22  —  May  11,  1880. 

Insurance  against  Fire.  (1)  Plea  in  bar,  or  in  abatement  ?  (2)  Waiver 
of  condition  in  policy  by  agent.  (3)  Such  waiver  provable  in  defense, 
without  reformation  of  policy,  (4)  ** Inventory"  of  damaged  goods, 
where  the  single  atiicle  insured  is  wholly  destroyed. 

Nonsuit:    (5)  Not  grantable  on  opening  statement  of  counsel. 

1.  In  an  action  upon  a  fire  insurance  policy,  the  answer  was,  that  the  policy 

contained  a  condition  avoiding  it  in  case  the  interest  of  the  assured  in 
the  property  were  other  than  the  sole  and  unconditional  ownership  for 
his  own  benefit,  if  that  fact  were  not  represented  to  the  insurer  and  ex- 
pressed in  the  written  part  of  the  policy;  that  the  property  was  held  in 
trust  by  plaintiff  for  others,  and  he  did  not  disclose  the  fact  to  defendant 
when  he  applied  for  insurance;  and  (as  a  separate  defense)  that  he  did 
not,  in  his  proofs  of  loss,  disclose  such  trust  or  the  names  of  the  persons 
beneficially  interested,  as  the  terms  of  the  i)olicy  required  him  to  do  be- 
fore he  could  recover  thereon.  Held,  that  this  was  essentially  a  plea  in 
bar,  and  not  merely  one  in  abatement,  and  thf re  was  no  errc^r  in  refusinfir 
to  try  first  the  question  whether  plaintiff  had  failed  to  make  due  proofe 
of  loss. 

2.  Where  the  agent  who  issued  the  policy  was  previously  informed  of  the 

circumstances  under  which  plamtiff  held  title  to  the  property,  negotiated 
the  contract  of  insurance  with  some  of  the  persons  beneficially  interested 
(and  not  with  the  plaintiff,  in  whose  name  the  policy  was  taken),  was 
furnished  with  full  information  which  would  have  enabled  him,  by  in- 
quiry, to  learn  the  name  of  each  beneficiary,  and  wrote  the  policy  with- 
out specifying  the  trust,  this  was  a  waiver  of  the  stipulation  avoiding  the 
policy  unless  such  trust  were  written  therein. 

3.  Under  the  practice  in  this  state,  plaintiff  could  make  proof  of  the  waiver, 

in  his  action  on  the  policy,  without  first  proceeding  to  have  it  reformed. 
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4.  The  policy  provides  that,  ''when  personal  property  is  damaged,"  the 

assored  shall  arrange  '*the  various  articles  according  to  their  kind,  sep- 
arating the  damaged  from  the  undamaged,'*  and  shall  furnish  the  com- 
pany an  inventory  **  naming  the  quantity,  quality  and  cost  of  each 
article."  The  property  insured  was  one  organ,  and  was  wholly  de- 
stroyed; and  the  assured,  in  his  proofs  of  loss,  stated  the  name 
of  the  article,  its  value  just  before  the  fire,  and  the  amount  of  the 
loss  (the  sums  named  as  such  value  and  as  the  amount  of  loss  being  the 
same);  and  he  refused  to  furnish  on  demand  any  further  "schedule  " 
under  that  provision,  on  the  ground  that  in  case  of  a  total  loss  of  a 
single  article  insured,  no  other  ** schedule"  was  required.  Held,  that 
the  jury  were  warranted  in  finding  a  compliance  with  said  provision  of 
the  policy. 

5.  The  practice  of  granting  a  nonsuit  upon  the  opening  statement  of  the 

case  by  counsel  for  plaintiff,  does  not  prevail  in  this  state.  Fisher  v. 
Fisher,  5  Wis.,  472. 

APPEAL  from  the  County  Court  of  MilwavJcee  County. 

One  Octavius  Marshall,  by  Carpenter  &  Smiths,  his  attor- 
neys, obtained  a  judgment  against  a  corporation  or  firm  in 
Milwaukee  known  as  the  Marshall  Brothers'  Church  Organ 
Manufacturing  Company.  The  amount  of  the  judgment  was 
made  up  of  the  demands  of  several  persons  against  the  com- 
pany, which,  for  convemence,  had  theretofore  been  assigned 
to  Octavius  Marshall.  The  assignments  were  for  the  pur- 
pose of  having  one  action  brought  on  all  the  claims,  and 
were  made  without  consideration.  Although  absolute  in  form, 
there  seems  to  have  been  an  understanding  between  the  par- 
ties interested  that  the  proceeds  of  the  judgment  should  bo 
paid  to  the  several  assignees  in  proportion  to  the  original 
claim  of  each.  The  judgment  was  sued  upon  in  Chicago,  and 
an  organ  which  the  company,  the  judgment  debtor,  had  there, 
was  seized  on  attachment.  That  action  was  prosecuted  to 
judgment,  and  the  organ  sold  on  execution.  The  present 
plaintiflP  bid  it  in  for  $1,500,  and  a  certificate  of  sale  was  is- 
sued to  him.  He  paid  nothing  on  his  purchase,  however,  and 
recognizes  the  right  of  all  parties  interested  in  the  judgment  to 
have  shared  in  the  proceeds,  had  the  organ  been  subsequently 
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sold.     It  may  be  stated  here  that  the  plaintiff  and  one  of  his 
copartners,  jointly,  also  had  an  interest  in  the  judgment. 

Bj  mutual  agreement  between  all  of  the  parties  in  interest, 
the  organ  was  shipped  to  Milwaukee  for  the  purpose  of  being 
enlarged  by  the  company,  preparatory  to  a  sale  of  it;  and  by 
like  agreement  insurance  in  four  companies  (the  defendant 
being  one  of  them),  in  the  sum  of  $1,000  in  each,  was  obtained 
upon  it  in  the  name  of  the  plaintiff.  When  the  enlargement 
of  the  organ  was  nearly  completed,  and  a  contract  for  the  sale 
thereof  had  been  made,  it  was  accidentally  destroyed  by  fire. 
This  action  is  upon  the  policy  issued  by  the  defendant  company. 
The  evidence  given  on  the  trial  tends  to  prove  that  the  agents 
of  the  defendant,  through  whom  the  insurance  was  ef- 
fected, were  fully  informed  that  several  persons  were  interested 
in  the  organ  in  the  manner  above  stated;  that  all  of  their  ne- 
gotiations on  the  subject  were  with  persons,  other  than  the 
plaintiff,  who  had  such  interest;  and  that  the  agents  were  re- 
ferred to  the  plaintiff  for  more  definite  information  on  the  sub- 
ject, but  did  not  apply  to  him  therefor.  The  premium  was 
paid  by  one  Caswell,  a  party  interested,  and  the  plaintiff  had 
no  agency  in  obtaining  the  insurance,  "beyond  requesting  that 
the  policies  be  made  to  hiin. 

It  also  appeared  that  the  plaintiff  furnished  proofs  of  loss, 
which  were  objected  to  by  the  defendant  for  certain  alleged 
defects  therein.  These  defects  were  afterwards  supplied  by 
the  plaintiff,  with  a  single  exception.  The  plaintiff  scheduled 
the  insured  property  as  "  an  organ."  The  defendant,  by  its 
general  agent,  persistently  demanded  a  further  schedule,  and 
the  plaintiff  as  persistently  protested  that  the  property  was  a 
single  thing,  and  that  he  did  not  know  how  it  could  be  sched- 
uled in  any  other  manner.  The  plaintiff  recovered  judgment 
for  the  amount  of  the  policy,  with  interest;  and  the  defendant 
appealed  from  such  judgment. 

For  the  appellant  there  was  a  brief  by  Cottrill,  Cory  <£ 
Hanson^  and  oral  argument  by  Mr.  Cottrill, 
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For  the  respondent  there  was  a  brief  by  Carpenter  (6  Smitha, 
and  oral  argument  by  Winfield  Smith. 

Ltok,  J.  Numerous  exceptions  were  taken  on  the  trial  on 
behalf  of  the  defendant,  and  have  been  argued  in  this  court. 
These  have  all  been  duly  considered,  but  it  is  only  necessary 
to  discuss  a  few  of  them. 

1.  The  answer  contains  a  defense -to  the  effect  that  proper 
proofs  of  loss  have  not  yet  been  furnished,  and  hence  that  this 
action  cannot  be  maintained.  This,  it  is  claimed,  is  a  plea  in 
abatement  which  should  have  been  first  tried  under  the  decis- 
ion of  this  court  in  The  Supervisors  v.  Van  Stralen,  45  Wis., 
675.  The  court  below  denied  the  motion  of  counsel  for  de- 
fendant for  a  separate  i;rial  of  that  issue,  made  at  the  com- 
mencement of  the  trial.  There  might  be  force  in  the  position  if 
the  defense  referred  to  were  purely  a  plea  in  abatement.  The 
point  of  the  defense  is,  that  the  policy  contained  a  condition 
that  "if  the  interest  of  the  assured  in  the  property  be  any 
other  than  the  entire,  unconditional  and  solo  ownership  of  the 
property  for  the  use  and  benefit  of  the  assured,  or  if  the  build- 
ing stands  upon  leased  ground,  it  must  be  so  represented  to 
the  company,  and  so  expressed  in  the  written  part  of  this  pol- 
icy, otherwise  this  policy  shall  be  void;"  tliat  the  property 
was  held  in  trust  by  the  plaintiff  for  others,  which  fact  the 
plaintiff  did  not  disclose  to  the  defendant  when  he  applied  for 
the  insurance;  and  that  he  did  not,  in  his  proofs  of  loss,  dis- 
close such  trust,  or  the  names  of  the  persons  beneficially  in- 
terested, as  required  by  the  terms  of  the  policy.  It  seems  to 
us  that  this  defense,  although,  perhaps,  matter  in  abatement 
is  included  in  it,  is  essentially  a  defense  in  bar.  If  it  is 
true,  and  if  the  stipulations  therein  set  forth  have  not  been 
waived,  not  only  must  the  plaintiff  fail  in  this  action,  but  he 
cannot  maintain  any  action  upon  the  policy. 

Questions  like  this  will  doubtless  arise  less  frequently  here- 
after, because  the  new  rules  of  the  circuit  court  authorize  the 


Digitized  by  LjOOQ IC 


326  SUPEEME  COURT  OF  WISCONSIN, 

Smith  Ys.  The  Commonwealth  Ins.  Co. 

court,  in  its  discretion,  to  send  issues  in  bar  and  in  abatement 
to  the  same  jury  at  the  same  time.     Rule  14. 

2;  Assuming  that  the  legal  title  to  the  organ  was  held  by  the 
plaintiff  in  trust  for  the  benefit  of  himself  and  others,  and 
that  the  failure  to  express  such  trust  in  the  policy  would,  un- 
der some  circumstances,  work  a  forfeiture  of  the  policy,  we 
think  there  was  sufficient  evidence  to  go  to  the  jury  on  the 
question  of  waiver.  The  proof  is  overwhelming  that  the  agent 
of  the  defendant  company,  who  issued  the  policy,  was  in- 
formed before  he  issued  it  of  the  circumstances  under  which 
the  plaintiff  held  the  title.  Under  the  instructions  of  the 
court  the  jury  must  have  found  that  the  agent  knew  that 
others  were  beneficially  interested  in  the  proceeds  of  the 
organ  when  sold,  and  who  sbme  of  them  were.  Certainly,  he 
negotiated  the  contract  of  insurance  with  some  of  them;  and 
he  was  furnished  with  the  means  of  information,  so  that,  upon 
mere  inquiry  (which  he  did  not  choose  to  make),  he  could 
readily  have  ascertained  the  name  of  each  beneficiary.  With 
knowledge  of  these  facts  he  wrote  the  policy,  without  specify- 
ing therein  the  alleged  trust  upon^which  the  plaintiff  held  the 
legal  title  to  the  property.  That  this  omission  of  the  agent 
is  a  waiver  of  the  stipulation  that  the  policy  shall  be  void  un- 
less the  trust  is  written  therein,  has  been  so  often  adjudged 
here  and  elsewhere,  and  is  so  thoroughly  settled,  that  it  is  idle 
to  discuss  the  proposition  or  cite  authorities  to  support  it. 

In  this  connection  it  may  be  remarked  that  it  was  not  neces- 
sary, under  the  practice  which  prevails  in  this  state,  for  the 
plaintiff  to  proceed  in  the  first  instance  for  a  reformation  of 
the  policy  by  striking  out  the  clause  of  forfeiture  above  men- 
tioned. The  assured  may  count  upon  his  policy  as  written, 
and  if  the  insurer  avers  and  proves  the  breach  of  a  condition 
found  therein,  the  assured  may  show  a  waiver  of  such  condition. 
This  practice  avoids  circuity,  is  plain  and  simple,  and  harms  no 
one. 

3.  The  objection  that  the  proofs  of  loss  are  defective  in 
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that  the  insured  property  is  not  sufficiently  scheduled  therein, 
we  think  is  not  well  taken.  The  schedule  required  we  un* 
derstand  to  be  an  inventory;  and  an  inventory  of  a  single 
article  is  made  by  naming  the  article.  We  suppose  the  de- 
fendant's general  agent  thought  the  company  entitled  to  a  full 
description  or  full  specifications  of  the  organ.  We  are  not 
called  upon  to  determine  whether,  under  the  contract,  the 
plaintiff  would  have  been  bound  to  furnish  such  specifications, 
had  the  defendant  required  him  to  do  so.  No  such  require- 
ment was  made  in  this  case.  The  persistent  demand  of  the 
agent  was  for  a  schedule,  and  that  was  furnished.  We  think, 
and  so  hold,  that  the  proofs  were  sufficient  to  warrant  the 
jury  in  finding  a  compliance  by  the  plaintiff  with  the  terms 
of  the  policy  in  this  respect. 

4.  The  bill  of  exceptions  contains  the  opening  address  of 
the  plaintiff  to  the  jury.  At  the  close  of  it,  defendant's  coun- 
sel moved  for  a  nonsuit  on  such  opening.  The  court  denied 
the  motion,  and  the  ruling  is  assigned  as  error.  We  think 
the  ruling  correct  for  two  reasons:  Firsts  the,  practice  of 
granting  a  nonsuit  upon  the  opening  statement  of  the  case 
by  counsel  for  the  plaintiff,  does  not  prevail  in  this  state. 
Fisher  v.  Fisher^  5  Wis.,  472.  Secondly^  the  plaintiff  stated 
a  good  cause  of  action  in  his  opening. 

5.  The  charge  of  the  judge  to  the  jury,  and  his  refusal  to 
give  certain  instructions  proposed  on  behalf  of  the  defendant, 
seem  to  accord  with  the  views  above  expressed.  It  is  be- 
lieved that  the  questions  above  considered  are  the  controlling 
ones  in  the  case,  and  that  it  is  quite  unnecessary  to  discuss 
any  other  exceptions  contained  in  the  record.  Upon  the  whole 
case,  we  conclude  that  the  judgment  of  the  county  court  can- 
not properly  be  disturbed. 

By  the  Court. —  Judgment  affirmed. 
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Stamm  and  another  vs.  Dixon,  Garnishee. 
April  22— May  11, 1880, 

Justices'  Courts.     When  transcript  of  a  justice^ a  Judgtnent  may  he  certi- 
fied by  hie  successor, 

1.  While  the  expiration  of  the  term  for  which  a  particular  person  was 

elected  to  an  office,  does  not  create  any  "  vacancy ''  in  the  office  within 
the  meaning  of  the  stafcate  which  provides  for  filling  vacancies  by  ap- 
'  pointment  or  election,  still  sec.  248,  ch.  120,  R.  S.  1858,  which  declares  that 
"  whenever  the  office  of  any  justice  of  the  peace  shall  become  vacant  by 
resignation,  removal  or  otherwise,''  the  justice  to  whom  the  books  and 
papers  of  such  former  justice  shall  be  deUvered,  shall  proceed  to  izy  the 
action,  etc.,  must  be  construed  as  including  the  case  of  one  who  ceases 
to  be  justice  by  reason  of  the  expiration  of  his  term;  and  tiie  same  con- 
struction must  be  given  to  the  similar  provision  in  sec.  3591,  R.  S. 

2.  Under  the  last  named  section,  therefore,  transcripts  of  judgmenta  ren- 

dered by  a  justice,  duly  certified  by  his  successor,  are  entitied  to  be  dock- 
eted in  the  circuit  court. 

APPEAL  from  the  Circuit  Court  for  MilwauJcee  County. 
The  case  is  stated  in  the  opinion. 

The  cause  was  submitted  on  the  brief  of  D,  G.  Rogers  for 
the  appellants,  and  that  of  Sam.  M.  Dixoniov  the  respondent. 

Taylor,  J.  This  is  an  appeal  from  an  order  of  the  circuit 
court  vacating  and  setting  aside  the  docketing  of  the  transcript 
of  a  judgment  of  a  justice  of  the  peace.  The  learned  circuit 
judge  held  that  a  justice  of  the  peace,  elected  as  a  regular  suc- 
cessor of  a  justice  whose  term  had  expired,  and  into  whose 
hands  the  books  and  papers  of  such  former  justice  had  been 
lawfully  delivered,  had  no  authority  to  issue  a  transcript  upon 
a  judgment  appearing  upon  the  docket  of  such  former  jus- 
tice, and  rendered  by  sucli  former  justice. 

It  is  admitted  that  previous  to  the  revision  of  1878,  and 
after  the  amendment  of  section  250,  ch.  120,  R  S.  1858,  by 
chapter  120,  Laws  of  1869,  such  justice  had  authority  to  issue 
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a  transcript  upou  a  judgment  appearing  upon  the  docket  of 
his  predecessor,  when  such  docket  had  lawfully  come  to  his 
possession.  Previous  to  the  enactment  of  said  chapter  120, 
Laws  of  1869,  there  was  no  authority  for  issuing  a  transcript 
upon  a  justice's  judgment  by  any  one  except  the  justice 
who  rendered  the  judgment.  See  section  170,  ch.  120,  E.  S. 
1858;  Tay.  Sfcats.,  1388,  §  186.  It  will  be  seen  that  this  sec- 
tion grants  the  right  to  issue  a  transcript  to  the  justice  who 
rendered  the  judgment,  and  to  no  other.  The  amendment 
extended  the  right  to  any  justice  to  whom  the  books  and 
papers  of  another  justice  shall  have  been  transferred,  as  pro- 
vided in  said  chapter  120,  E.  S.  1858. 

Section  243,  ch.  120,  E.  S.  1858,  provides  that  when  the 
term  of  office  of  a  justice  shall  expire,  he  shall  deliver  over  to 
the  nearest  justice  all  his  books  and  papers,  etc.  This  section 
is  reenacted  in  the  Eevised  Statutes  of  1878  as  section  3587. 

Section  244,  ch.  120,  E.  S.  1858,  provides  that  "  when  any 
justice  shall  be  removed  from  office,  or  shall  remove  out  of 
the  town  in  which  he  was  elected,  or  his  office  shall  in  any  way  ^ 
become  vdcanU  except  by  death,  if  his  successor  in  office  be 
not  elected  and  qualified,  such  justice,  or  the  person  in  whose 
possession  the  same  may  be,  shall,  within  ten  days  after  such 
vacancy  shall  happen,  deliver  to  the  town  clerk  all  the  books 
and  papers  in  his  custody  relating  to  his  office  as  a  justice  of  the 
peace.''    This  section  is  reenacted  as  section  3588,  E.  S.  1878. 

Sections  245, 246  apd  247,  ch.  120,  E.  S.  1858,  are  reenacted 
verbatim  in  the  Eevised  Statutes  of  1878,  as  sections  3589 
and  3590.  These  sections  relate  to  the  duties  of  the  town  clerk 
into  whose  hands  the  books  and  papers  of  any  justice  of  the 
peace  shall  have  been  delivered,  and  require  him,  in  case  of 
the  death  of  any  justice  of  the  peace,  to  demand  his  books 
and  papers  of  the  person  in  whose  custody  the  same  may  be, 
and  to  deliver  them  over,  when  received  by  him,  to  some  other 
justice  of  the  peace  of  the  same  town,  and  give  public  notice 
thereof. 
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Section  249,  R.  S.  1858,  provides  that  "  all  actions,  etc., 
pending  before  any  justice  of  the  peace,  and  undetermined, 
when  his  office  shall  hecome  vacant^  shall  be  continued  of 
course,  until  the  expiration  of  ten  days  ^from  the  time  when 
the  books  and  papers  of  such  justice  are  delivered  over  to 
another  justice  of  the  town,  as  before  provided,  of  which  time 
the  justice  to  whom  such  books  and  papers  shall  be  delivered 
shall  cause  at  least  three  days'  notice  to  be  given  to  the  parties 
to  such  action  or  proceeding,  or  such  of  theqi  as  shall  be  with- 
in the  county.''  This  section  is  reenacted  in  the  Revised 
Statutes  of  1878  as  section  3592. 

Section  248,  ch.  120,  E.  S.  1858,  provided  that  "  whenever 
the  office  of  any  justice  shall  become  vacant  by  resignation, 
removal  or  otherwise,  and  there  shall  be  pending  before  him 
any  matter  or  action  undetermined,  and  the  books  and  papers 
of  such  justice  shall  be  delivered  over  to  any  other  justice  of 
the  town,  pursuant  to  the  foregoing  provisions,  the  justice  to 
whom  such  books  and  papers  shall  be  so  delivered  shall  proceed 
to  hear,  try  and  determine  such  matter  or  action,  and  to  issue 
execution  thereon  in  the  same  manner,  and  with  like  effect,  as 
he  might  have  done  if  such  matter  or  action  had  been  origi- 
nally commenced  before  him."  This  section  is  reenacted  in 
substance  in  the  first  part  of  section  3591,  R.  S.  1878. 

It  will  be  seen  that  section  248,  above  cited,  provided  for 
proceeding  to  judgment  and  execution  in  all  undetermined 
cases  which  appeared  upon  the  docket  of  any  former  justice, 
which  had  been  delivered  to  him,  and,  under  the  provisions  of 
section  170  of  said  chapter  120,  he  would  have  authority  to 
issue  a  transcript  upon  such  judgment;  but  no  provision  was 
made  for  issuing  an  execution  or  transcript  upon  any  judg- 
ment in  a  case  which  had  gone  to  judgment,  appearing  upon 
the  docket  of  such  former  justice,  by  this  section;  T)ut  nnder 
section  175,  ch.  120,  R  S.  1858,  as  amended  by  section  2,  ch. 
286,  Laws  of  1863,  the  justice  would  probably  have  had  au- 
thority to  issue  executions  upon   such  judgments,   but  not 
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transcripts.  This  omission  of  the  statute  was  remedied  by 
chapter  120,  Laws  of  1869,  which  provided  that  "  the  justice 
to  whom  the  books  and  papers  of  another  justice  shall  have 
been  transferred  as  hereinbefore  provided,  may  issue  execu- 
tion upon  any  judgment  appearing  upon  the  books  so  trans- 
ferred, in  the  same  manner  and  with  like  effect  as  if  such  judg- 
ment had  been  rendered  by  him,  and  may  issue  transcripts  of 
such  judgments  as  provided  in  section  170  of  this  chapter." 
This  amendment  is  rcen^cted  in  the  last  part  of  said  section 
3591,  R  S.  1878. 

We  have  no  doubt  that  the  words  "  whenever  the  oiEce  of 
any  justice  of  the  peace  shall  become  vacant  by  resignation, 
removal  or  otherwise,"  found  in  said  section  248,  E.  S.  1858, 
were  intended  to  include,  and  do  include,  the  case  of  the  office 
becoming  vacant  by  the  expiration  of  the  term  of  the  justice. 
Unless  such  construction  were  given  to  the  words,  we  should 
have  no  provision  for  proceeding  to  judgment  in  any  case 
pending  before  a  justice  at  the  expiration  of  his  term  of  office; 
this  section  being  the  only  one  which  provided  for  proceeding 
to  judgment  in  a  case  undetermined  before  a  justice,  by  bis 
successor  in  office.  We  cannot  think  that  the  legislature 
would  have  been  so  solicitous  to  preserve  the  right  of  a  party 
to  an  action  pending  and  undetermined  before  a  justice,  when 
he  should  die,  remove  out  of  his  town,  be  removed  from 
office,  or  resign,  before  the  expiration  of  his  term,  to  have  the 
same  continued  and  tried  before  his  successor  in  office,  or 
other  justice  into  whose  hands  the  docket  of  such  justice 
should  be  delivered,  and  yet  have  intended  that  when  the 
vacancy  occurred  ly  the  expiration  of  his  term^  an  event  which 
would  occur  much  more  fi'equently  than  the  other,  the  justice 
to  whom  he  delivered  his  books  and  papers  as  required  by 
said  section  243,  should  have  no  power  to  proceed  in  any  ac- 
tion which  remained  undetermined  on  the  docket  of  such 
predecessor.  It  is  true  that  a  vacancy  in  an  office  does  not 
occur  by  the  expiration  of  the  term  of  office  for  which  the 
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oflScer  who  fills  the  office  was  elected,  within  the  meaning  of 
the  statute  which  provides  for  the  filling  of  vacancies  in  office 
by  the  appointment  or  election  of  another  to  fill  such  vacancy; 
but  we  think  it  is  clearly  within  the  meaning  of  the  word 
"  vacant,"  as  used  in  this  statute,  that  the  office  of  any  particu- 
lar justice  of  the  peace  does  become  vdcant  when  the  term  for 
which  ho  was  elected  expires,  and  he  is  not  elected  his  own 
successor.  Such  has  been  the  uniform  construction  of  this 
statute  since  its  adoptioh  in  the  Revised  Statutes  of  1849. 
If  the  word  "  vacant,"  as  used  in  said  section  248,  does  not 
cover  the  case  of  the  termination  of  the  office  of  the  justice 
by  the  expiration  of  his  term  of  office,  then  there  never  has 
been,  and  is  not  now,  any  law  of  this  state  which  authorizes  a 
successor  in  office  of  any  justice  of  the  peace,  who  has  held 
his  office  until  the  expiration  of  the  term  for  which  he  was 
elected,  to  hear,  try  and  determine  any  action  which  might 
have  been  pending  and  undetermined  upon  the  docket  of  his 
predecessor  at  the  time  his  term  of  office  expired,  and  all  such 
actions  would  abate  absolutely  when  such  term  expired.  The 
uniform  construction  of  this  statute  to  the  contrary,  for  more 
than  thirty  years,  without  question,  is  conclusive  with  us  that 
it  should  receive  the  liberal  construction  contended  for  by  the 
learned  counsel  for  the  appellants,  and  that  such  construction 
is  one  which  the  legislature  very  clearly  intended  it  should 
receive. 

If  we  have  given  the  proper  construction  to  the  word  vacanty 
as  used  in  the  revisions  of  1849  and  1858,  in  this  chapter,  then 
there  can  be  no  doubt  that  it  was  the  intention  of  the  revisers 
of  1878,  and  of  the  legislature  which  enacted  that  revision, 
that  it  should  be  so  construed  in  the  revision  of  1878.  That 
a  vacancy  as  to  the  office  of  a  particular  justice  of  the  peace 
may  properly  be  said  to  occur  by  reason  of  the  expiration  of 
the  term  for  which  he  is  elected,  is  clearly  indicated  by  the 
provisions  of  the  constitution  upon  the  subject  of  the  election 
of  justices.     See  section  15,  art.  VII.    The  language  used  is: 
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"  In  case  of  an  election  to  fill  a  vacancy  occurring  "before  the 
expiration  of  a  full  term^  the  justice  elected  shall  hold  for 
the  residue  of  the  unexpired  term." 

As  said  above,  the  meaning  of  the  words  "  vacancy  in  office," 
when  used  in  the  Eevised  Statutes  of  1878,  as  defined  by  the 
statute  for  the  purpose  of  declaring  when  such  vacancy  may 
or  shall  be  filled  by  appointment  or  election,  does  not  apply  to 
or  cover  the  case  of  the  vacancy  which  occurs  by  reason  of  the 
expiration  of  the  term  for  which  the  officer  was  elected  or  ap- 
pointed. There  is  no  vacancy  in  an  office  so  long  as  those 
elected  serve  their  full  term,  and  a  successor  is  elected  and 
qualifies  as  provided  by  law;  but  as  to  each  individual  officer 
who  serves  out  his  term  and  is  not  reelected,  his  office  ceases 
and  becomes  as  to  him  vacant,  and  it  is  in  this  latter  sense 
that  the  word  is  used  in  the  sections  above  referred  to.  The 
vacancy  spoken  of  is  the  vacancy  of  the  office  of  the  indi- 
vidual justice,  and  not  in  the  office  itself. 

The  language  used  in  section  3591  is:  "  Whenever  the  office 
of  any  justice  shall  become  vacant  for  any  cause."  This  lan- 
guage clearly  refers  to  the  office  of  an  individual  justice,  and 
not  to  the  office  itself.  When,  therefore,  the  office  of  any  jus- 
tice expires,  it  is  a  vacancy  as  to  him,  and  comes  within  the 
meaning  of  the  language  used.  If,  in  any  case,  the  words 
"  vacant "  or  "  vacancy  "  can  be  applied  to  the  case  of  the  ex- 
piration of  the  term  of  office  of  an  individual  officer,  these 
words  are  clearly  broad  enough  to  cover  that  case.  We  are 
satisfied  that  the  learned  circuit  judge  erred  in  the  construction 
of  said  section  3591,  E.  S.  1878,. and  in  vacating  and  setting 
aside  the  docket  of  the  transcript  in  this  case. 
By  the  Court, —  The  order  of  the  circuit  court  is  reversed. 
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[Kunkel  vs.  The  Same.] 

[Haberman  vs.  The  Same.] 

April  22 --May  11,1880, 

Mill  Dams:  Jurisdiction:  County  CJourts.  (1)  Jurisdiction  in  one 
county  touching  injuries  by  dam  in  another.  (2)  Jurisdiction  of  county 
courts,    (3)  Application  of  general  mill-dam  law. 

1.  The  county  court  of  any  county  named  in  sec.  2465,  R.  S.,  has  jurisdiction 

of  an  action  for  ii^uries  to  lands  in  such  county  by  flowage  caused  by 
the  maintenance  of  a  dam  in  another  county,  even  where  the  judgment 
sought  would  operate  upon  the  dam  itself. 

2.  Sec.  3377,  R.  S.,  provides  that  "  any  person  whose  land  is  overflowed  or 

otherwise  injured  by  any  such  dam  [as  previously  described  in  the  chap- 
ter], may  obtain  compensation  therefor  in  a  civil  action  as  provid3d  in 
this  chapter,  against  the  owner  thereof  .  .  .  in  the  circuit  court  for  the 
county  where  the  land  .  .  .  lies,  hut  in  no  other  manner  J*^  Held,  that 
these  last  words  merely  limit  the  right  of  civil  action  for  damages  or  com- 
pensation for  the  lands  flowed,  to  this  form  of  remedy,  and  do  not 
affect  the  jurisdiction  of  said  county  courts. 

3.  Where  the  charter  under  which  a  mill  dam  in  a  certain  stream  was 

built,  provides  for  ascertaining  the  damages  for  flowage  according  to  the 
mill-dam  law  of  1840  (which  by  its  own  terms  related  pnly  to  dams  in 
rivers  not  navigable),  it  is  immaterial  whether  the  stream  in  question  is 
or  is  not  navigable.     Wood  r.  Hustis,  17  Wis.,  416. 

4.  The  mill-dam  law  of  1840  was  repealed  and  subsequently  restored,  and, 

with  amendments  since  made  in  some  particulars,  is  the  only  general 
law  upon  the  subject;  and,  as  reCnacted  in  1857,  was  declared  to  be  "  ap- 
plicable to  all  cases  where  compensation  has  not  been  made  for  damages 
sustained  by  the  erection  of  any  dam  now  maintained,*^  Held,  that, 
in  its  existing  form  (ch.  146,  R.  S.),  it  governs  the  present  action. 

APPEAL  from  the  County  Court  of  Dodge  County. 

Action  under  the  general  raill-dam  law.  The  complaint  al- 
leges the  overflow  and  injury  of  plaintiff's  land  in  Dodge 
county,  contiguous  to  the  Crawfish  river  —  which  i^  described 
as  a  non-navigable  stream, — by  means  of  defendant's  mill 
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dam  across  said  river,  located  in  Jefferson  countj.  It  also 
avers  that  the  dam  is  maintained  at  an  unreasonable  height: 
and  the  prayer  is  for  damages,  past  and  prospective,  and  that 
the  verdict  and  judgment  determine  how  much  the  dam  shall 
be  lowered. 

The  defendants  demnrred  to  the  complaint  for  insuflSciency 
of  facts,  and  upon  the  ground  that  the  court  had  no  jurisdic- 
tion of  the  subject  matter;  and  they  appealed  from  an  order 
overruling  their  demurrer. 

For  the  appellants,  a  brief  was  filed  by  Hastings  <6  Cheene^ 
with  Geo,  W.  Bird  and  Wm.  F.  VUas  of  counsel,  and  the  case 
was  argued  orally  by  Mr.  Vilas: 

1.  The  state  constitution  (art.  VII,  sec.  2)  provides  for  only 
two  kinds  of  courts  besides  those  specifically  named,  viz: 
"municipal  courts"  and  "inferior  courts  in  the  several 
counties;"  and  as  the  jurisdiction  of  the  county  courts  named 
in  section  2466,  E.  S.,  is  made  ty  statute  concurrent  with  and 
equal  to  that  of  the  circuit  court,  the  diflSculty  of  regarding 
them  as  "  inferior  "  courts  is  insuperable.  Const,  of  Wis., 
art.  VII,  sec,  8;  Flatto  v.  Deuster,  22  Wis.,  482.  To  sustain 
their  constitutionality,  therefore,  they  must  be  deemed  "  mu- 
nicipal courts."  State  v.  Mc Arthur^  13  Wis.,  383;  Atkins  v. 
FrakeTy  32  Wis.,  510;  McNal  v.  JVoonan,  28  Wis.,  434.  As 
such,  the  court  below  only  had  jurisdiction  coextensive  with 
the  limits  of  Dodge  county,  and  the  demurrer  was  well  taken. 
Connors  v.  Oory^  32  Wis.,  5lS'yZ{tskev.  Goldherg^  38  id.,  216; 
Mathie  v.  Mcintosh,  40  id.,  120.  2.  But  even  as  an  "  in- 
ferior court"  its  jurisdiction  would  be  equally  limited.  The 
constitution  provides  that  such  courts  may  be  established  "  in 
the  several  counties,"  and  requires  that  their  judges  be  chosen 
"  by  the  electors  of  the  respective  jurisdictions,"  showing 
clearly  an  intention  to  confine  the  jurisdiction  within  the  county 
lines.  Const.,  art.  VII,  sec.  2;  32  Wis.,  510.  'The  statute  also 
limits  the  grant  of  concurrent  jurisdiction  made  to  these  county 
courts,  to  such  as  is  exercised  by  the  circuit  dourts  "  in  said 
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counties,"  and  does  not  confer  upon  them  the  powers  possessed 
by  the  latter  courts,  outside  the  county.  K.  S.  1878,  sec.  2465. 
For  judicial  construction  of  similar  constitutional  or  statutory 
provisions,  see  People  v.  Evana^  18  111.,  361 ;  Supervisors  v. 
Young,  31  id.,  194;  Meyer  v.  Kalkmann^  6  Cal.,  582;  Lan- 
ders V.  Railroad  Co.^  53  N.  T.,  450.  It  is  no  answer  to  this 
to  say  that  the  court  may  administer  the  remedy  so  far  as  it  is 
confined  within  the  limits  of  its  jurisdiction,  as  by  adjudging 
compensation  only.  The  subject  matter  of  the  action  cannot 
be  thus  separated.  If  the  action  as  an  entirety  is  not  em- 
braced in  the  grant  of  jurisdiction,  there  is  no  jurisdiction 
whatever.  .  3.  The  mill-dam  law  itself  confines  the  jurisdic- 
tion in  actions  under  it  to  the  circuit  courts,  and  declares  that 
compensation  shall  be  obtained  "  in  no  other  manner."  E.  S. 
1878,  sec.  3377.  This  cannot  be  construed  as  merely  restrict- 
ing the  remedy  to  "  a  civil  action,"  because  that  was  unneces- 
sary. There  was  reason^  however,  in  limiting  it  to  an  action 
m  the  circuit  courtj  because,  in  cases  like  the  one  at  bar,  only 
the  circuit  court  is  competent  to  grant  the  full  relief  contem- 
plated by  the  law;  and  because  the  jurisdiction  is  important, 
affecting  vast  manufacturing  and  agricultural  interests,  and 
should  be  lodged  in  none  but  courts  of  general  jurisdiction. 
4.  This  dam  was  erected  under  a  special  charter,  which  pro- 
vides that  the  miU-dam  law  of  1840  shall  apply  "  to  any  dam 
constructed  by  virtue  of  this  act."  The  provisions  of  the  act  of 
1840  thereby  became  a  part  of  the  charter,  and  as  such  remained 
in  force  notwithstanding  the  repeal  of  the  general  law.  Wood 
V.  Hustis,  17  Wis.,  417;  Crosby  v.  Smithy  19  id.,  449.  If  this 
be  true,  then  the  reenactment  of  a  new  general  law,  without 
special  reference  to  the  charter,  could  certainly  not  affect  the 
provisions  thus  incorporated  into  it,  and  plaintiff's  remedy  must 
still  be  governed  by  the  act  of  1840.  Besides,  the  river  is 
navigable,  as  shown  by  the  charter,  while  the  general  law  of 
1878,  under  which  this  action  is  brought,  applies  in  terms  only 
to  rivers  not  navigable.    The  remedy  being  under  the  act  of 
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1840,  that  statute  must  be  strictly  pursued.  Sedgw.  Stat,  and 
Con.  Law,  341;  22  Wis.,  616,  521;  37  id.,  186;  30  id.,  379;  15 
id.,  69;  14  id.,  443,  609;  12  id.,  16;  23  Pick.,  36;  3  Met,  380; 
1  id.,  130, 138,  553;  1  Manning  (Mich.),  193;  13  Barb.,  209;  5 
Ilill,  576;  8  Ind.,  281;  9  id.,  283.  That  remedy  and  the  one 
provided  by  the  present  general  law  are  wholly  different,  both 
as  to  process,  mode  of  trial,  judgment,  right  of  appeal,  and 
manner  of  computing  damages;  and  they  cannot  be  deemed 
substantially  the  same,  so  that  in  a  given  case  either  can  be 
pursued  at  will.  Nor,  upon  demurrer,  can  the  action,  though 
manifestly  brought  under  the  general  law,  be  deemed  one  un- 
der the  charter,  provided  there  is  enough  in  the  complaint  to 
sustain  such  a  proceeding.  Supervisors  v.  Decker^  30  Wis., 
624.  To  determine  what  the  action  is,  the  summons  and 
prayer  for  relief  are  controlling.     13  Wis.,  472. 

For  the  respondent  there  were  briefs  by  Hall  <&  Skinner^ 
and  by  Jenkins,  Elliott  <&  Winkler^  of  counsel,  and  oral 
argument  by  Mr.  Jenkins: 

1.  No  territorial  restriction  upon  the  jurisdiction  of  the 
county  courts  has  ever  been  enacted,  and  none  has  been  sup- 
posed to  exist.  During  a  long  series  of  years,  and  in  a  great 
multitude  of  cases,  justice  has  been  administered  by  these 
courts  upon  this  theory,  and  their  power  in  this  respect  has 
never  been  questioned.  A  power  thus  exercised  and  acqui- 
esced in  for  so  long  should  be  deemed  a  rule  of  property,  which 
is  not  to  be  disturbed.  Scanlan  v.  Cfiilds,  33  Wis.,  666.  If 
an  interpretation  can  be  given  snh  silentiOj  this  court  has  set- 
tled the  rule  in  favor  of  the  jurisdiction  by  repeated  decisions. 
Fage  v.  IIa7riso7i,  20  Wis.,  323;  State  v.  Smith,  19  id.,  531; 
Meshkev.  VanDoren,l&  id.,  319;  Second  Ward  Bank  v. 
TIjpmann,  12  id.,  499;  State  v.  Smithy  14  id.,  564;.  State  ex 
reL  Mann  v.  Brophy,  38  id.,  413.  Particular  attention  is 
called  to  the  case  last  cited.  2.  The  jurisdiction  is  sustained 
by  a  correct  interpretation  of  the  constitution.  Under  sec.  14 
of  art  VII,  which  provides  that  the  office  of  judge  of  pro- 
VoL.  XLIX.~22 
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bate  may  be  abolislied,  and  probate  powers  conferred  "  upon 
such  inferior  courts  as  may  be  established  "  in  the  several 
counties,  the  legislature  have  transferred  the  probate  jurisdic- 
tion to  the  county  courts.  It  necessarily  follows  that  these 
county  courts  are  properly  "inferior  courts,"  and  not  "munic- 
ipal courts."  Moreover,  this  court  has  twice  declared  them 
to  be  "inferior  courts."  Harrison  v.  Doyle^  11  "Wis.,  283; 
McNab  V.  Noonan^  28  id.,  434.  The  position  that  "inferior 
courts "  are  territorially  restricted  as  to  jurisdiction  by  the 
constitution,  is  untenable.  As  there  used,  the  term  includes 
the  circuit  courts,  whose  jurigdiction  extends  throughout  the 
state.  See  sec.  3,  art.  VII.  It  will  be  observed  that  there  is 
no  territorial  limit  to  courts  of  justices  of  the  peace  (sec  14, 
art.  VII);  .and  accordingly  justices'  warrants  and  subpoenas 
have  been  made  to  run  beyond  the  county  limits.  R.  S.,  sees. 
4056,  4777.  It  would  be  absurd  to  claim  that  the  power  of 
the  county  court  is  more  restricted,  when  it  is  clothed  with 
appellate  jurisdiction  over  justices'  courts.  Certainly,  there  is 
no  territorial  limit  to  the  probate  powers  of  the  county  courts; 
and  it  cannot  be  held  that  sec.  2  of  art.  VII  restricts  the  juris- 
diction of  these  courts  to  the  county  lines;  and  it  is  by  virtue 
of  the  same  article  (sec.  14)  that  these  broader  powers  have  been 
conferred  upon  them.  3.  Section  3377,  R.  S.,  merely  defines 
the  TYiode  of  procedure.  It  does  not  prohibit  jurisdiction  in 
other  than  the  circuit  courts.  The  action  of  divorce  is  purely 
statutory,  and  given  in  terms  to  the  circuit  court  alone;  yet 
in  State  v.  Smithy  19  Wis.,  531,  the  jurisdiction  of  the  county 
court  in  such  an  action  was  sustained.  4.  The  law  of  1840, 
incorporated  into  the  charter  under  which  this  dam  was  con- 
structed, after  being  repealed,  was  subsequently  reenacted  ver- 
hatim  in  ch.  62,  Laws  of  1857,  by  the  express  terms  of  which 
its  provisions  were  extended  to  the  case  of  any  dam  therh 
maintained^  for  which  compensation  had  not  been  made.  Sec. 
3,  ch.  62,  Laws  of  1857;  sec.  26,  ch.  56,  R.  S.  1858;  sec  3402, 
R.  S.  1878.    The  act  of  1857,  as  amended,  forms  the  present 
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mill-dam  law.  That  it  governs  this  case  was  virtually  decided 
in  Zeidlerv.Johnaon^  38  Wis.,  335;  and  this  accords  with  the 
decisions  of  this  court  holding  that  the  provisions  of  the  gen- 
eral railroad  law  operate  to  modify  or  repeal  prior  special 
charters.  Moove  v.  Railroad  Co,y  M  Wis.,  173;  Ole^on  v. 
Railway  Co.jSQ  id.,  388;  Bohlman  v.  Railway  Co.yiO  id., 
157.  To  claim  that  the  proceeding  must  be  in  conformity  to 
the  act  of  1840,  involves  the  absurdity  of  requiring  the  action 
to  be  brought  in  the  defunct  territorial  court,  and  under  the 
forms  of  the  common  law,  which  are  obsolete. 

Orton,  J.  The  above  cases  were  submitted  together  upon 
one  argument,  and  there  will  be  but  one  opinion,  and  that 
filed  in  the  first  case.  The  positions  assumed  and  so  ably 
urged  by  the  learned  counsel  of  the  appellants  in  support  of 
the  demurrer  are:  Jlrst,  that  the  jurisdiction  to  try  and  deter- 
mine this  case  could  not  be  constitutionally  conferred  upon 
the  county  court  of  Dodge  county;  second^  that  such  jurisdic- 
tion has  not  been  conferred  by  law  upon  that  court;  thi/rd^ 
that  the  Crawfish  river  is  a  navigahle  stream,  and  therefore 
not  within  the  present  mill-dam  law;  fourth^  that  the  present 
mill-dam  law,  under  which  this  suit  is  brought,  is  not  ap- 
plicable. 

The  first  position  is,  of  course,  predicated  upon  the  assump- 
tion that  the  mill-dam  law  makes  this  proceeding  directly 
affect,  and  the  judgment  therein  operate  upon,  the  mill  dam 
itself,  and  such  dam  is  beyond  the  territorial  limits  of  the 
county  of  Dodge.  For  the  purposes  of  this  opinion  this  will 
be  conceded. 

It  was  unquestionably  intended  by  this  court  in  McNah  v. 
Noonan^  28  Wis.,  434,  to  put  at  rest  the  question  of  the  con- 
stitutional jurisdiction  of  county  courts,  and  adopt  once  for 
all  the  construction  of  those  provisions  of  the  constitution  re- 
lating to  the  subject  which  had  theretofore  been  clearly  recog- 
nized by  the  court,  either  expressly  or  suh  silentio.    The  in- 
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terpretation  of  these  provisions  of  the  constitution  in  so  many 
cases  was  regarded  as  so  clearly  settled  beyond  further  contro- 
versy, that  in  the  case  of  State  ex  rel.  Mann  et  al.  v.  Brophy^ 
38  "Wis.,  413,  the  question  of  the  jurisdiction  of  the  county 
court  of  Milwaukee  county  to  issue  an  execution  to  the  sheriff 
of  the  county  of  Oconto,  and  to  proceed  as  for  contempt 
against  the  sheriff  of  that  county  for  willful  failure  to  levy  it 
upon  the  property  of  the  defendant  in  that  county,  was  not 
even  raised. 

It  would  seem  that  the  jurisdiction  of  county  courts  could 
not  very  well  be  extended  further  than  in  that  case,  where 
process  went  to  and  liad  operation  and  effect  in  a  county  so 
distant  from  Milwaukee  county,  and  the  Milwaukee  county 
court  subjected  to  its  jurisdiction  the  sheriff  of  such  county 
for  contempt.  That  case  and  the  case  of  The  State  v.  Smithy 
19  Wis.,  531,  in  which  the  question  of  the  jurisdiction  of  the 
same  court  in  divorce  was  directly,  raised,  and  in  which  it  was 
held  that  the  jurisdiction  of  the  county  court  in  such  case 
depended  upon  the  value  of  the  property  of  the  defendant, 
wherever  situated,  which  was  to  be  subjected  to  the  payment 
of  alimony,  must  be  held  to  have  settled  the  question  of  the 
constitutional  jurisdiction  of  county  courts,  when  conferred  by 
law,  in  cases  affecting  persons  or  property  beyond  the  territo- 
rial limits  of  the  county. 

The  obvious  meaning  of  the  clause  found  in  section  3377, 
E.  S.,  "  but  in  no  other  manner,"  is  to  limit  the  right  of  civil 
action  for  damages  or  compensation  for  lands  flowed  by  means 
of  a  mill  dam,  to  this  form  of  remedy,  and  make  it  exclusive. 
The  language  of  section  24G5,  conferring  jurisdiction  upon  the 
county  courts,  is  very  broad  and  very  plain,  and  has  but  one 
exception:  "  Such  courts  shall  exercise  powers  and  jurisdiction 
in  all  civil  actions  and  proceedings,  in  law  or  equity,  except  as 
to  actions  and  proceedings  under  chapter  151,  concurrent  with 
and  equal  to  the  jurisdiction  of  the  circuit  courts  in  said  coun- 
ties."   The  exception  named  is  foreign  to  the  subject.    This 
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proceedino^  is  called  a  "  civil  action  "  in  the  mill-dam  law.  To 
create  another  exception  to  this  comprehensive  and  unlimited 
jurisdiction,  when  only  one  is  specially  defined  (which,  by 
being  expressed,  excludes  others),  by  mere  license  of  construc- 
tion, would  be  most  unwarrantable,  and  subject  the  jurisdic- 
tion of  a  county  court  to  an  unstable  and  fluctuating  interpre- 
tation, for  the  purpose  of  creating  new  and  other  exceptions  for 
convenience,  only  limited  by  judicial  assumption  and  discre- 
tion. 

The  closing  words  of  the  above  section,  ".in  said  counties," 
we  have  already  seen,  have  not  in  other  cases  limited  the 
jurisdiction  of  county  courts  to  the  counties  in  which  they 
are  held,  so  far  as  the  effect  and  operation  of  their  judgments 
and  process  upon  persons  and  property  outside  of  the  county 
liave  been  concerned.  Tiiis  jurisdiction  cannot  properly  be 
called  special  in  any  seilse,  nor  is  it  specially  conferred  upon 
the  circuit  courts  by  section  3377;  for  if  the  circuit  court  had 
not  been  mentioned,  that  court  would  take  cognizance  of  such 
an  action  by  its  general  and  original  jurisdiction  conferred 
by  the  constitution,  if  not  specially  prohibited  by  law. 

Whether  the  Crawfish  river  is  or  is  not  a  navigable  stream, 
has  been  held  by  this  court  to  be  immateinal  in  such  a  case. 
Wood  V.  Hustis,  17  Wis.,  416.  The  charter  under  which 
this  dam  was  built,  as  in  that  case,  expressly  provides  for  the 
ascertainment  of  the  damages  according  to  the  mill-dam  law 
of  1840,  which  is  specially  referred  to  for  such  purpose. 
And  this  naturally  leads  to  the  consideration  of  the  last  ques- 
tion raised,  whether  the  mill-dam  law  of  1840,  for  such  pur- 
pose, is  repealable  or  amendable. 

It  was  clearly  the  intention  of  the  legislature  by  such  refer- 
ence to  provide  for  the  ascertainment  of  the  compensation 
and  damages  to  the  owner  of  lands  overflowed  and  injured  by 
this  dam,  according  to  the  general  law  relating  to  mills  and 
mill  dams,  and  providing  a  remedy  in  such  cases.  There  is 
no  significance  in  referring  specially  to  the  act  of  1840,  be- 
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cause  this  was  then  the  only  general  law  upon  the  subject, 
and,  like  all  other  general  laws  relating  to  remedies,  was  lia- 
ble to  amendment  at  any  time.  The  mill-dam  law  of  1840 
was  repealed  in  1849,  and  restored  in  1857,  and  has  since  been 
amended  in  some  particulars;  but  it  still  remains  the  only 
general  law  upon  the  subject,  and  must  be  held  to  be  "  appli- 
cable to  all  cases  where  compensation  has  not  been  made  for 
damages  sustained  by  the  erection  of  any  dam  now  main- 
tained," according  to  its  express  terms. 

By  the  Court. —  The  order  of  the  county  court  overruling 
the  demurrer  in  this  and  the  other  cases,  is  affirmed,  with 
costs. 


Fenelon  and  wife  vs.  Buns,  imp. 
ApHl  23— May  11, 1880. 

(1)  CJoNSTiTUTiONAL  Law.    Act  authorizing  appointment  of  court  commis- 

sioner for  two  counties,  void. 

(2)  Officer.    Such  appointee  notadiQ  facto  officet 

(3)  False  Imprisonment:     Under  void  order,  who  liable. 

) .  Ch.  49  of  1871  in  terms  authorizes  the  appointment  of  a  court  commis- 
sioner resident  in  the  village  of  Waupun,  in  either  of  the  two  counties 
whose  dividing  line  passes  through  that  village,  and  empowers  him  to 
do  anything  in  relation  to  any  subject  or  matter  in  either  of  said  counties 
as  though  he  were  a  resident  of  that  portion  of  said  village  of  Waupun 
lying  in  the  county  in  which  the  party  or  subject  matter  to  be  affected 
by  his  proceediugs  may  reside  or  be  located,  and  as  though  he  were 
appointed  in  said  county  by  the  circuit  judge  having  jurisdiction  over 
the  same.  Held,  that  the  act  is  void,  as  being  in  conflict  with  sec.  23, 
art  YII  of  the  state  constitution,  which  is  construed  as  limiting  tlie 
jurisdiction  of  court  commissioners  to  their  several  counties. 

2.  The  person  appointed  in  pursuance  of  such  void  act  is  not  a  court  com- 

missioner either  de  jure  or  de  facto. 

3.  The  mere  fact  that  defendant  made  the  aflSdavit  upon  which  a  judgment 

debtor,  after  execution  returned  unsatisfied,  was  required  to  appear  and 
answer  before  a  person  acting  as  court  commissioner,  but  without  any 
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aathority,  is  not  groond  for  holding  as  matter  of  law  that  he  was  liable 
for  the  wrongful  imprisonment  of  such  debtor  by  order  of  such  pretended 
commissioner  for  refusal  to  answer  questions  put  upon  such  examina- 
tion; but  the  question  whether  defendant  did  in  fact  direct  or  instigate 
the  imprisonment,  is  for  the  jury,  upon  all  the  evidence. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

Action  for  false  imprisonment.  There  was  a  judgment  for 
the  plaintiffs,  from  which  the  defendant  Butts  appealed.  The 
case  will  suflBciently  appear  from  the  opinion. 

JSli  Hooker,  for  appellant: 

1.  The  constitutional  limitation  of  the  powers  of  a  court  com- 
missioner, in  the  words  ^^ provided,  that  said  powers  shall  not 
exceed  those  of  a  judge  of  the  circuit  court  at  chambers,''  con- 
tained in  art.  VII,  sec.  23,  cannot  have  reference  to  territorial 
powers  or  territorial  jurisdiction.  It  means  simply  that  what- 
ever things  can  be  done  by  a  circuit  judge  sitting  at  chambers, 
and  no  others,  can  be  done  by  a  court  commissioner.  2.  11 
the  person  officiating  as  court  commissioner  in  this  case  was 
not  legally  appointed,  he  was  yet  an  officer  de  facto,  and  his 
acts,  as  to  third  parties,  are  valid.  He  was  appointed  in  due 
form  by  the  circuit  judge,  under  a  law  enacted  by  the  legisla- 
ture; had  qualified  in  accordance  with  law;  had  assumed  the 
duties  and  responsibilities  of  the  office  in  good  faith;  and, 
succeeding  one  who  had  exercised  the  functions  of  the  office 
for  two  years  unquestioned,  had  himself  been  acting  in'  like 
manner  for  more  than  a  year,  when  these  proceedings  were 
brought  before  him.  State  ex  rel,  Knowlton  v.  Williams,  5 
Wis.,  308;  In  re  Boyle,  9  id.,  264;  Dean  v.  Gleason,  16  id., 
1;  State  v.  Bloom,  17  id.,  621;  Zaver  v.  McGlachUn,  28  id., 
364;  In  re  Baker,  11  How.  Pr.,  433;  People  v.  Nevins,  1 
Hill,  154;  People  v.  Covert,  1  Hill,  674;  People  v.  Stevens, 
5  id.,  616;  Green  v.  Burke,  23  Wend.,  490;  State  v.  Bartlett, 
:15  Wis.,  287;  State  v,  GoldsPitcker,  40  id.,  124;  People  v. 
Tlopson,  1  Denio,  574;  People  v.  White,  24  Wend.,  525; 
State  V.  Douglass,  50  Mo.,  593;    People  ex  rel.  Ballou  v. 
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Bangs^  24  111.,  184;  State  v.  Carroll^  38  Conn.,  449;  Hohoken 
V.  Harrisony  1  Vroom,  73;  Fowler  v.  Behee^  9  Mass.,  231; 
Commonwealth  v.  Fowler^  10  id.,  290.  3.  Irrespective  of  the 
question  of  jurisdiction  of  the  court  commissioner,  the  court 
should  have  instructed  the  jury  that,  unless  the  defendant  coun- 
seled, directed  or  requested  the  imprisonment  of  the  plaintiff, 
he  was  not  liable.  Freeman  v,  AdamSy  9  Johns.,  116;  Curry 
V.  Pringle^  11  id.,  444;  Taylor  v.  Trashy  7  Covsr.,  249;  Brown 
V.  Deinonty  9  id.,  263;  Brown  v.  Crowly  5  Wend.,  298;  Zeiois 
V.  Penfieldy  39  How.,  490;  Von  Latham  v.  Ziibyy  38  Barb., 
339;  Brown  v,  Chadsey,  39  id.,  253;  Peckham  v.  Tomlinsony 
6  id.,  253;  West  v.  Smallwoody  3  M.  &  W.,  418;  Sowell  v. 
Championy  6  Ad.  &  E.,  407;  Carratt  v.  Morley,  1  G.  &  D., 
275;  Brown  V,  Chapmany  6  Mann.,  G.  &  S.,  365;  Loch  v. 
Ashtony  12  Q.  B.,  871;  Barher  v.  BolUnsony  1  C.  &  M., 
330. 

For  the  respondent  there  was  a  brief  by  J.  B.  Hays  and 
Z.  P.  Friherty  and  oral  argument  by  Mr.  Hays: 

1.  The  provision  in  sec.  23,  art.  VII  of  the  state  constitu- 
tion, that  the  powers  of  a  court  commissioner  shall  not  ex- 
ceed those  of  a  circuit  judge  at  chambers,  has  reference  not 
only  to  the  subject  matter  of  his  jurisdiction,  but  as  well  to 
the  territorial  extent  thereof.  The  court  commissioner  here 
acted  in  two  counties,  lying  in  different  circuits,  and  his 
powers,  therefore,  exceeded  those  of  either  circuit  judge. 
Hence,  the  law  authorizing  his  appointment  was  unconstitu- 
tional; and  the  proceedings  before  him,  culminating  in  the 
imprisonment  of  the  plaintiff,  were  coram  non  jiidicey  and 
absolutely  void.  2.  Jacobs  was  not  an  officer  defactOy  because 
there  was  no  such  office  known  to  the  law  as  that  in  whicli  he 
pretended  to  officiate.  3.  The  appellant  was  liable  for  the 
false  imprisonment  complained  of.  lie  instituted  the  pro- 
ceedings from  which  it  resulted,  prosecuted  them  by  his  attor- 
neys, was  present  in  person  while  they  were  going  on  and 
while  the  party  was  being  imprisoned,  and  paid  for  the  im- 
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prisoninent.    Bonesteel  v.  Bonesteel^  28  Wis.,  245;  1  Wait's 
Pr.,  705;  3  Wait's  Act.  and  Def.,  319. 

Cole,  J.  The  gravamen  of  the  complaint  is  the  two  in- 
stances of  the  false  imprisonment  of  the  plaintiff  Mrs,  Ifene- 
loriy  which  it  is  alleged  were  directed,  procured  and  caused  by 
the  defendant.  The  defendant  justifies  the  acts  complained  of 
by  the  proceedings  had  before  court  commissioner  Jacobs,  and 
the  commitments  made  by  him,  which  are  set  forth  in  the 
answer.  It  appears  that  supplemental  proceedings  were  in- 
stituted by  the  defendant  in  Dodge  county,  before  Jacobs,  on 
a  judgment  rendered  in  his  favor  in  the  circuit  court  of  Fond 
du  Lac  county.  A  transcript  of  that  judgment  was  filed  and 
the  judgment  duly  docketed  in  Dodge  county,  upon  which  au 
execution  was  issued  to  the  sheriff  of  the  latter  county.  The 
execution  having  been  returned  unsatisfied,  the  supplemental 
proceedings  were  instituted.  The  plaintiffs  resided  at  the 
time  in  Dodge  county;  Jacobs  resided  and  had  his  oflSce  in 
that  part  of  the  village  of  Waupun  which  lies  in  Fond  du  Lac 
county.  The  examination  of  the  plaintiff  Mrs.  Fenelon  was 
had  before  Jacobs  at  his  office,  and  upon  her  refusing  to  answer 
certain  questions  asked  her  concerning  her  property,  she  was 
committed  by  the  commissioner  to  the  jail  of  Dodge  county 
as  for  a  contempt,  there  to  remain  until  she  was  willing 
to  answer.  Jacobs  signs  the  order  and  commitments  made  out 
by  him  as  "court  commissioner  residing  at  Waupun."  It  is 
conceded  that  he  was  appointed  court  commissioner  by  the 
circuit  judge  of  the  fourth  circuit  under  chapter  49,  Laws  of 
1871.  That  act  authorizes  the  circuit  judge  of  the  fourth  cir- 
cuit to  appoint  one  court  commissioner,  who  shall  reside  in 
the  corporate  limits  of  the  village  of  Waupun,  in  either  Dodge 
or  Fond  du  Lac  county;  and  the  court  commissioner  thus  ap- 
pointed is  clothed  with  power  and  authority  to  do  anything  in 
relation  to  any  subject  or  matter  in  either  of  said  counties  of 
Dodge  or  Fond  du  Lac,  the  same  as  though  ho  were  at  the 
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time  a  resident  of  that  part  of  said  village  of  "Wanpun  lying 
and  being  in  the  county  in  which  the  party  or  parties,  or  sub- 
ject matter  to  bo  aflfected  by  his  proceedings,  may  reside  or  be 
located,  and  the  same  as  though  he  were  appointed  in  said 
county  by  the  circuit  judge  having  jurisdiction  over  the  same. 

As  the  village  of  Waupun  is  organized  out  of  territory  sit- 
uated in  two  counties  and  in  two  judicial  circuits,  the  mani- 
fest object  of  this  act  is  to  provide  for  the  appointment  of  a 
court  commissioner  residing  in  the  village,  who  may  act  in 
both  counties,  and  exercise  authority  in  each  county  to  the 
same  extent  that  a  court  commissioner  properly  appointed  for 
such  county  might  do.  The  justification  set  up  in  the  answer, 
therefore,  necessarily  raises  the  question  as  to  the  validity  of 
the  act,  and  whether  Jacobs  had  any  power,  under  the  circum- 
stances, to  take  jurisdiction  of  the  supplemental  proceeding; 
and  we  are  all  very  clearly  of  the  opinion  that  the  act  itself  is 
obnoxious  to  insuperable  objections  and  cannot  be  sustained. 
That  it  is  not  in  harmony  with  the  intention  of  the  constitution, 
and  not  in  accord  with  the  general  policy  of  the  statute,  seems 
to  be  plain.  The  constitution  contains  this  clause,  which  has 
a  bearing  upon  the  question:  "The  legislature  may  provide 
for  the  appointment  of  one  or  more  persons  in  each  organized 
county,  and  may  vest  in  such  persons  such  judicial  powers  as 
shall  be  prescribed  by  law;  provided,  that  such  powers  shall 
not  exceed  that  of  the  judge  of  the  circuit  court  at  chambers." 
Section  23,  art.  YII.  It  may  be  difficult  to  define  precisely 
this  grant  of  power,  but  it  is  a  fair  inference  that  the  au- 
thority of  the  court  commissioners  should  have  some  terri- 
torial restriction.  The  language  used,  "  the  legislature  may 
provide  for  the  appointment  of  one  or  more  persons  w  each 
organized  county^^  would  seem  to  imply  a  limitation  to  the 
county  in  the  jurisdiction  conferred. 

Now,  suppose  the  legislature  had  provided  in  the  act  before 
us  for  the  appointment  by  the  judge  of  the  fourth  judicial 
circuit  of  one  court  commissioner,  who  should  reside  at  the 


Digitized  by  LjOOQ IC 


JANUARY  TERM,  1880.  347 

Fenelon  and  wife  vs.  Butts,  imp. 

village  of  Waapnn,  and  who  should  be  the  sole  and  only 
court  commissioner  for  Dodge  and  Fond  du  Lac  counties: 
could  such  an  act  be  sustained  ?  And  yet,  as  a  mere  question 
of  constitutional  power,  we  cannot  see  why  the  legislature 
might  not  pass  a  law  like  the  one  supposed,  as  well  as  chapter 
49.  The  jurisdiction  of  court  commissioners,  in  the  general 
statute,  is  restricted  to  county  lines,  and  this  seems  to  be  in 
strict  accord  with  the  constitutional  provision.  See  sec- 
tion 137,  ch.  13,  Tay.  Stats.;  section  2434,  K.  S.  Jacobs 
oflScially  signed  the  commitments  issued  by  him,  "court  com- 
missioner, residing  at  Waupun,"  not  for  any  county.  The 
jurisdiction  which  he  attempted  to  exercise  under  the  act  was 
unlike  that  conferred  upon  other  court  commissioners.  He 
exercised  power  in  two  counties,  and  in  two  circuits.  And 
this,  it  will  be  seen,  gave  rise  to  many  strange  anomalies. 
Residing  in  Fond  du  Lac  county,  appointed  by  the  circuit 
judge  of  that  county,  he  issues  his  order  requiring  the  female 
plaintiff,  a  resident  of  Dodge  county,  to  appear  before  him, 
and  answer  concerning  her  property.  Finally,  he  commits  her 
to  the  jail  of  Dodge  county  for  a  contempt  in  refusing  to  an- 
swer questions  asked.  All  this  would  seem  to  be  in  conflict 
with  section  100,  ch.  134,  Tay.  Stats.,  regulating  such  proceed- 
-  ings.  The  learned  circuit  court  decided  that  these  proceedings 
were  void,  and  afforded  no  justification  for  the  imprisonment 
complained  of.  We  are  all  perfectly  agreed  that  Jacobs  could 
not  properly  be  said  to  be  a  court  commissioner  de  jure^  and 
my  brethren  think  he  was  not  even  one  de  facto.  I  have  had 
some  doubt  upon  the  latter  point,  in  view  of  the  decisions  in 
the  Case  of  Boyle,  9  Wis.,  264;  State  v.  Bloom,  17  Wis.,  521 ; 
and  Laver  v.  McGlachlin,  28  Wis.,  364;  but  I  defer  to  their 
judgment  on  the  question. 

The  court  further,  as  a  matter  of  law,  instructed  the  jury 
that  the  defendant,  having  instigated  and  directed  the  pro- 
ceedings, was  responsible  in  damages  for  the  wrongful  imprison- 
ment.    We  think  the  court  erred  in  withdrawing  from  the 
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jury  the  question  whether  the  defendant  did  in  fact  order,  di- 
rect or  instigate  the  imprisonment.  That  was  a  disputed  fact, 
as  we  understand  the  testimony.  The  defendant  distinctly 
and  positively  denied  that  he  said  anything  to  the  court  com- 
missioner about  committing  J/r5.  Fenelon  on  her  refusing  to 
answer  questions,  or  that  he  in  any  way  instigated  her  impris- 
onment. It  is  true,  he  made  the  affidavit  upon  which  Jacobs 
issued  his  order  requiring  J/>«.  Fenelon  to  appear  and  answer; 
but  it  does  not  appear,  nor  is  there  any  reason  to  suppose,  he 
knew  she  would  refuse  to  answer  questions  asked,  and  be  com- 
mitted for  contempt.  He  might  reasonably  presume  she 
would  submit  to  a  full  examination.  Her  imprisonment  cer- 
tainly was  not  the  necessary  or  probable  consequence  of  the 
proceeding  instituted  by  the  defendant  The  learned  counsel 
for  the  plaintiff,  in  justification  of  the  ruling  of  the  court  be- 
low, relies  upon  a  remark  of  Mr.  Justice  Lyon  in  JBonesteel  v. 
Bonesteelj  28  Wis.,  245,  253,  to  the  effect  that  one  who  sets 
the  machinery  of  the  court  in  motion,  and  directs  its  operations 
until  it  culminates  in  an  unlawful  arrest  upon  a  void  process, 
must  be  held  liable  in  damages  to  the  injured  party. 

The  remark  is  strictly  true  as  applied  to  the  facts  of  that 
case,  which  was  an  unlawful  arrest  upon  a  writ  of  ne  exeat 
The  defendant,  Mrs.  Bonesteel,  there  procured  the  writ  upon 
which  the  plaintiff  was  arrested;  in  other  words,  she  caused 
him  to  be  arrested  on  a  void  process.  Iler  agency  in  the  mat- 
ter was  direct  and  potent.  Here,  unless  we  say  that  a  party 
who  makes  an  affidavit  upon  which  supplemental  proceedings 
are  taken  by  an  officer  having  no  jurisdiction,  is  necessarily 
responsible  for  all  the  possible  consequences,  and  for  a  com- 
mitment which  the  officer  may  deem  it  his  duty  to  make  in 
vindication  of  the  law,  the  question  whether  the  defendant 
directed  and  instigated  the  imprisonment  of  Mrs.  Fenelon 
should  have  been  submitted  to  tlie  jury.  It  seems  to  us  that 
the  mere  fact  that  the  defendant  made  the  affidavit,  under  the 
circumstances,  is  not  enough  to  warrant  the  court  in  ruling,  as 
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a  matter  of  law,  that  he  was  liable  for  the  imprisonment.  It 
should  appear  that  he  did  something  more  to  bring  about  or 
cause  the  imprisonment.  For  these  reasons  there  must  be  a 
new  trial. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 

Taylob,  J.,  took  no  part. 


Estate  of  Fehland:  Spiegelburg's  Appeal. 

April  24 --May  11,  1880, 

Appeal  Bond  —  "  Adverse  Party y 

Under  the  statute  as  it  stood,  prior  to  the  present  revision  (R.  S.  1858.  ch. 
.  101,  sec.  21,  and  ch.  117,  sec  23),  where  an  administrator  appealed  from 
an  order  of  the  county  court  disallowing  his  personal  claim  against  the 
estate  (not  a  claim  made  by  him  as  administrator),  the  estate  being  in- 
solvent, his  appeal  bond  might  properly  run  merely  to  such  of  the  cred- 
itors as  resisted  the  claim,  they  being  **  the  adverse  party  "  within  the 
meaning  of  the  statute. 

APPEAL  from  the  Circuit  Court  for  Washington  County. 

John  Spiegelhurg^  who  is  the  administrator  of  the  estate  of 
Otto  II.  Fehland,  presented  to  the  county  judge  for  allowance  a 
personal  claim  against  the  estate.  The  claim  was  resisted  by 
Ernst  Dowe  and  the  firm  of  Baumbach  &  Rosenthal,  and  was 
disallowed  by  the  judge.  The  estate  is  insolvent.  Its  cred- 
itors consisted  of  moreAhan  twenty  individuals  and  firms,  but 
except  those  above  named,  none  of  them  contested  the  allowance 
of  Spiegelhurg^a  claim. 

Spiegelburg  thereupon  appealed  to  the  circuit  court  from  the 
order  of  disallowance,  and,  in  attempted  compliance  with  the 
statute  (R.  S.  1858,  ch.  101,  sec.  21;  ch.  117,  sec.  25),  filed  with 
the  county  judge  his  bond,  with  sureties,  in  the  proper  sum 
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and  containing  the  proper  conditions,  in  which  bond  the  cred- 
itors who  contested  Spiegelhurg^s  claim  are  alone  named  as 
obligees.  The  bond,  both  as  to  form' and  sureties,  was  duly 
approved  by  the  judge. 

The  proper  papers  were  filed  in  the  circuit  court,  and,  after 
an  issue  had  been  made  up  and  the  cause  placed  on  the  calen- 
dar for  trial,  the  contestants  moved  the  court  to  dismiss  the 
appeal.  The  motion  was  granted  on  the  ground  that  the  ap- 
peal bond  does  not  run  to  the  proper  parties,  and  hence  that 
the  court  had  no  jurisdiction  of  the  matter. 

This  is  an  appeal  by  Spiegelhurg  from  the  order  of  the  cir- 
cuit court  dismissing  his  appeal  from  the  county  court. 

H.  TT.  Sawyer^  for  the  appellant 

For  the  respondent  there  was  a  brief  by  J.  B.  Hays  and 
O^Meara  <&  Miller^  and  oral  argument  by  Mr.  Bays. 

Lyon,  J.  Tiie  statute  requires  that  the  appeal  bond  shall 
be  executed  to  the  adverse  party  (R  S.  1858,  ch.  101,  sec.  21; 
ch.  117,  sec.  25);  and  the  only  question  to  be  determined  on 
this  appeal  is,  whether  the  creditors  of  the  estate  who  alone 
contested  the  appellant's  claim,  and  to  whom  the  bond  was 
executed,  constitute  *'the  adverse  party  "  within  the  meaning 
of  the  statute.  To  determine  who  is  the  adverse  party,  for  the 
purposes  of  an  appeal  from  an  order  of  the  county  court  in 
probate,  regard  must  always  be  had  to  the  nature  of  the  order 
and  the  special  circumstances  of  the  case.  Had  not  the  claim- 
ant been  the  administrator  of  the  estate,  the  administrator 
would  be  the  adverse  party  in  an  appeal  from  the  disallowance 
of  the  claim.  Being  such  administrator,  had  his  claim  been 
allowed  he  would  be  the  adverse  party  in  an  appeal  by  any 
person  aggrieved  thereby,  and  the  appeal  bond  would  run  to 
him  in  his  individual  capacity. 

In  Perkins  v.  Shadbolty  4i  Wis.,  574,  on  appeal  by  an 
administratrix  from  an  order  of  the  county  court  made  at  the 
instance  of  certain  creditors  of  the  estate,  it  was  held  that  the 
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appeal  bond  properly  ran  in  terms  to  the  creditors  of  the 
estate.  Tliat  ruling  would  probably  sustain  a  like  bond,  bad 
one  been  given,  on  this  appeal;  but  the  case  does  not  hold  that 
in  all  appeals  taken  by  administrators,  affecting  their  indi- 
vidual interests,  the  appeal  bond  must  be  in  that  form. 

None  of  the  cases  in  this  court  are  decisive  of  the  question 
under  cx)nsideration,  and  a  satisfactory  solution  of  it  is  some- 
what difficult.  Our  own  cases,  however,  illustrate  the  above 
remark  that  each  case  must  be  decided  upon  its  own  peculiar 
facts.  They  are  also  authority  for  disregarding  merely  tech- 
nical defects  for  the  purpose  of  sustaining  the  appeal. 

Looking  at  this  controversy  as  one  in  which  Spiegelburg  on 
the  one  hand,  and  the  obligees  named  in  the  bond  on  the  other, 
are  the  only  actors;  and  considering  (what  is  undoubtedly 
true)  that  if  judgment  for  costs  goes  against  the  former  in  this 
or  the  circuit  court,  such  costs  belong  to  the  latter;  and  con- 
sidering further  that  the  bond  cannot  run  to  the  administrator 
because  the  obligor  is  himself  the  administrator,  and  that  the 
heirs  of  the  intestate  have  no  interest  in  the  controversy, 
because  the  estate  is  hopelessly  insolvent, —  it  seems  to  us  it 
ought  to  be  held,  that  the  contesting  creditors  are  "  the  adverse 
party,"  within  the  meaning  of  the  statute,  and  hence  that  the 
bond  is  sufficient. 

The  question  which  we  have  been  required  to  determine 
will,  doubtless,  arise  less  frequently  hereafter;  for  in  the  late 
revision  an  undertaking  instead  of  a  bond  is  to  be  given  on 
such  appeals.  K.  S.,  983,  sec.  4032.  Moreover,  the  county 
judge  is  required  to  designate  "  the  adverse  party "  upon 
whom  notice  of  the  appeal  must  be  served.     Section  4033. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 


Digitized  by  LjOOQ IC 


352  SUPEEME  COUET  OF  WISCONSIN, 

Jones  V8.  The  Chicago  &  Northwestern  Railway  Co. 

Jones  vs.  The  Chicago  &  Northwestern  Railway 
Company. 

Apnl  24 --Mai/  11,  1880. 

(IS)  New  Trial:  When  grantahh,  and  on  tcJutt  terms. 

(4)  Fences.    Evidence.    Proof  of  presumptive  notice  of  defects  in  fence. 

1.  The  mere  fact  that  there  was  some  evidence  in  plaintiff's  favor,  so  that 

the  court  could  not  properly  order  a  compulsory  nonsuit  or  direct  a  ver- 
dict for  the  defendant,  does  not  show  that  there  was  any  abuse  of  dis- 
cretion in  granting  a  new  trial  after  a  verdict  in  plaintiff's  favor;  and 
this,  where  defendant  had  offered  no  evidence. 

2.  Evidence  offered  for  the  party  in  whose  favor  the  verdict  is  rendered, 

though  improperly  rejected,  cannot  be  considered  in  determining  the 
propriety  of  granting  a  new  trial. 

3.  Where  the  verdict  does  not  appear  to  be  perverse,  a  new  trial  should  be 

granted  only  upon  terms  that  the  moving  party  pay  the  taxable  costs  of 
the  former  trial. 

4.  In  an  action  for  injuries  alleged  to  have  resulted  from  the  defective  condi- 

tion of  the  defendant's  fence,  where  actual  notice  to  defendant  of  the 
defect  is  not  shown,  plaintiff  should  be  permitted  to  prove  the  existence 
of  the  defect  for  some  time  previous  to  the  accident,  in  order  to  charge 
defendant  with  notice. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

The  case  is  stated  in  the  opinion. 

Harlow  Pease^  for  the  plaintiff,  who  was  also  the  appellant. 

For  the  respondent  there  were  briefs  by  Wm.  F.  Yilas  and 
Hall  CJ&  Skinner^  and  oral  argument  by  Mr.  Vilas  and  Mr. 
Hall 


Taylor,  J.  This  is  an  appeal  from  an  order  granting  a 
new  trial,  upon  motion  of  the  respondent,  founded  upon  the 
minutes  of  the  court.  The  only  point  made  by  the  appellant 
is  that,  the  judge  having  upon  the  trial  refused  to  order  the 
plaintiff  nonsuited  on  the  motion  of  the  respondent,  upon 
the  evidence  offered  by  the  plaintiff,  on  the  ground  that  there 
was  some  evidence  given  on  his  part  which  sustained  the  alle- 
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gations  of  the  complaint,  the  case  was  thereupon  submitted 
to  the  jury  upon  the  plaintiff's  evidence,  the  respondent  offer- 
ing none  on  its  part,  and  the  jury,  under  the  instructions  of 
the  judge,  having  rendered  a  verdict  in  favor  of  the  plaintiff, 
it  was  error  to  grant  a  new  trial,  there  being  some  evidence  in 
the  case  tending  to  prove  the  plaintiff's  cause  of  action,  and 
which  it  was  proper  the  court  should  submit  to  the  jury.  In 
other  words,  if  the  court  on  the  trial  refuses  to  nonsuit  the 
plaintiff,  upon  the  ground  that  there  is  some  evidence  tending 
to  prove  the  plaintiff's  cause  of  action,  it  cannot  afterwai'ds 
set  aside  a  verdict  for  the  plaintiff  and  grant  a  new  trial  be- 
cause in  the  opinion  of  the  trial  judge  the  verdict  is  against 
the  weight  of  evidence,  or  the  evidence  is  in  his  opinion  too 
.  slight  to  sustain  the  verdict. 

If,  upon  the  record  in  this  case,  we  should  infer  that  the 
learned  circuit  judge  set  aside  the  verdict  and  granted  anew 
trial  because  he  thought  the  evidence  was  insujQScient  to  sus- 
tain it,  we  do  not  see  how  we  could  reverse  his  decision  upon 
that  ground.  It  does  not  follow  by  any  means  that  because 
there  is  some  evidence  in  the  case  tending  to  prove  the  plaint- 
iff 's  cause  of  action,  and  a  verdict  is  rendered  in  his  favor, 
the  trial  judge  has  no  power  to  grant  a  new  trial  because  he 
is  dissatisfied  with  the  finding  of  the  jury  upon  such  evidence. 
The  establishment  of  such  a  rule  would  prevent  a  new  trial 
in  any  case  upon  the  ground  that  the  verdict  was  against  the 
weight  of  evidence.  It  can  make  no  difference  with  the  rule 
that  all  the  evidence  in  the  case  was  offered  on  the  part  of  the 
plaintiff. 

If  the  plaintiff  gives  any  evidence  to  support  his  claim,  the 
case  must  be  submitted  to  the  jury,  although  in  the  opinion 
of  the  trial  judge  it  may  be  insufficient  to  sustain  a  verdict, 
or  the  decided  weight  of  evidence  is  for  the  defendant.  In 
such  case  this  court  has  repeatedly  said  that  it  is  the  duty  of 
the  court  to  submit  the  questions  of  fact  to  the  jury,  under 
proper  instructions,  and  take  their  verdict  thereon.  Bever- 
Voi*.  XLIX.  — 23 
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idge  v.  Welch^  7  Wis.,  466;  Johnston  v,  Hamhurger,  13  Wis., 
175;  Ktiehn  v.  Wihoriy  id.,  104;  Dodge  v,  McDonnell^  14 
Wis.,  553;  Sutton  v.  Town  of  Wauwatosa^  29  Wis.,  21; 
Mountain  v.  Fisher ^  22  Wis.,  93;  Reynolds  v.  Graves^  3 
Wis.,  416;  Douglass  V,  Garrett,  5  Wis.,  85;  Colhj  v.  Town 
of  Franklin,  15  Wis.,  311;  Jarvis  v,  Hamilton,  19  Wis.,  187; 
Ewen  V.  Railwarj  Co,,  38  Wis.,  613. 

Many  other  cases  in  this  court  might  be  cited  showing 
the  rule  as  above  stated.  It  is  clear,  from  the  cases  above  cited, 
that  upon  the  question  of  nonsuit  the  court  cannot  consider 
upon  which  side  the  evidence  preponderates,  bat  must,  in  all 
cases,  submit  that  question  to  the  jury;  and  it  would  necessa- 
rily follow  that  if  the  court  cannot  set  aside  a  vej'dict  in 
favor  of  the  plaintiff  in  any  case  when  he  is  required  to  sub- 
mit the  question  of  evidence  to  the  jury,  no  verdict  could  be 
set  aside  as  against  the  weight  of  evidence;  and  yet  we  find 
the  rule  is  equally  well  established,  that  the  trial  court  may 
set  aside  a  verdict  because  it  is  against  the  weight  of  evidence, 
as  that  it  may  not  grant  a  nonsuit  because  the  weight  of  evi- 
dence is  against  the  plaintifi^.  In  Van  Valkenhurgh  v.  Hos- 
hins,  7  Wis.,  496,  this  court  decided  that  it  would  not  inter- 
fere to  reverse  the  order  of  the  circuit  court  granting  a  new 
trial  upon  the  evidence,  unless  there  is  manifestly  a  gross 
abuse  of  discretion.  Justice  Cole,  in  delivering  the  opinion, 
says: 

"  It  is  true,  the  question  before  the  jury  was,  whether  the 
sale  of  the  goods  in  controversy  by  Solomon  &  Somlander  to 
the  appellant  was  fraudulent  and  void  as  to  their  creditors; 
and  this  question  of  fact  it  was  the  peculiar  province  of  the 
jury  to  determine. 

"  In  the  present  case  a  great  amount  of  testimony  was  intro- 
duced on  that  point,  from  which  the  jury  were  led  to  the  con- 
clusion that  the  sale  was  valid.  The  circuit  court,  being 
dissatisfied  with  the  result,  set  the  verdict  aside,  and  ordered 
a  new  trial.    The  circuit  courts  have  an  undoubted  right,  and 
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it  is  their  duty,  to  grant  new  trials  where  the  verdict  of  the 
jury  is  manifestly  against'  the  weight  of  testimony  and  the 
clear  justice  of  the  case.  In  passing  upon  applications  for 
new  trials  the  law  requires  the  circuit  court  to  exercise  an  en- 
lightened judgment  and  sound  legal  discretion.  When  this 
is  done,  this  court  will  not  interfere,  as  we  have  repeatedly 
decided." 

In  the  case  of  Lewellen  v.  Williams^  14  Wis.,  687, 
693,  the  late  Chief  Justice  Dixon,  upon  the  question  of  ap- 
peals from  orders  granting  or  refusing  new  trials,  says:  "The 
exercise  of  a  sound  discretion  in  such  matters  often  depends 
upon  a  variety  of  facts  and  circumstances  which  cannot  be 
described  on  paper  and  brought  before  the  appellate  tribunal 
with  their  original  force  and  influence,  and  which  no  one  but 
the  judge  before  whom  the  case  was  tried  can  fully  and  prop- 
erly estimate.  Many  of  these  facts  and  circumstances  are 
absolutely  incapable  of  such  delineation;  and  to  say  that  the 
discretion  depending  upon  them  shall  be  transferred  to  another 
court,  there  to  be  exercised  without  the  means  of  forming  a 
correct  judgment,  seems  impossible."  Thi^  rule  has  been 
repeatedly  affirmed  by  this  court.  Smith  v.  Wallace^  25  Wis., 
55;  Yilas  v.  Mason^  id.,  310;  Janssen  v,  LammsrSy  29  Wis., 
88;  Pound  v,  Roan^  45  Wis.,  129;  Smith  v.  Zander,  4tS  Wis., 
587;  Mensel  v.  Semple,  id.,  86. 

In  the  case  of  Laverem  v.  liailway  Co.,  lately  decided  by 
the  supreme  court  of  Iowa,  an  order  granting  a  new  trial  upon 
the  evidence  was  sustained,  when  the  verdict  was  for  the 
plaintiff,  and  the  trial  judge  had  refused  both  to  grant  a  non- 
suit and  also  to  direct  a  verdict  for  the  defendant.  5  N.  W. 
REr.,  156.  It  is  also  said  in  that  case,  that  where  a  new  trial 
is  granted  a  stronger  case  should  be  made  to  authorize  a  re- 
versal than  if  a  new  trial  had  been  refused.  Burlington  Gas 
Light  Co.  V,  Green,  Thomas  db  Co.,  21  Iowa,  335,  and  cases 
cited  in  the  opinion. 

From  an  examination  of  the  record  in  this  case,  we  cannot 
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say  that  the  evidence  on  the  part  of  the  plaintiff  which  was 
admitted  bj  the  circuit  judge,  so  clearly  established  the  negli- 
gence of  the  defendant  in  not  maintaining  its  fence  along 
its  railroad,  as  to  justify  this  court  in  holding  that  the  trial 
judge  abused  his  discretion  in  granting  a  new  trial  upon  the 
insufficiency  of  that  evidence.  If  the  plaintiff  had  been  per- 
mitted to  introduce  the  evidence  which  he  offered,  it  might 
have  clearly  appeared  that  the  defendant  was  negligent,  and 
that  the  fence  where  the  horses  and  cattle  of  the  plaintiff 
escaped  was,  in  fact,  out  of  repair,  and  had  remained  so  for 
such  length  of  time  as  to  render  it  chargeable  with  notice,  or 
actual  notice  miglit  have  been  proved;  but  evidence  offered 
and  l*ejected,  whether  properly  or  improperly,  cannot  be 
treated  as  evidence  in  the  record  in  favor  of  the  plaintiff,  and 
used  for  the  purpose  of  sustaining  the  verdict.  Evidence 
offered  by  the  party  in  whose  favor  a  verdict  is  found,  and 
rejected  hy  the  court,  cannot  be  considered  as  proofs  in  the 
case  to  sustain  the  verdict.  Muagat  v.  Pumjpelly^  46  Wis.,  660. 
The  error  of  the  court  in  rejecting  proper  evidence  offered 
by  the  plaintiff  to  sustain  his  action  does  not  cure  the  error  of 
the  jury  in  finding  a  verdict  upon  insufficient  evidence. 

As  it  appears  to  this  court  upon  the  record,  we  think  the 
learned  circuit  judge  erred  in  confining  the  plaintiff  to  proof  of 
the  condition  of  the  fence  at  the  time  the  accident  happened,  or 
immediately  previous  thereto.  It  seems  to  us  that  it  was  com- 
petent for  the  plaintiff  to  show  the  condition  of  the  fence, 
not  only  about  the  time  the  accident  occurred,  but  for  some 
considerable  time  previous  thereto.  This  must  necessarily  be 
so,  if  the  plaintiff  seeks  to  charge  the  defendant  with  negli- 
gence in  not  keeping  the  fence  in  repair,  without  showing  any 
actual  notice  to  the  defendant  that  the  same  was  out  of  repair. 
In  the  absence  of  actual  notice  to  its  proper  agents  that  the 
fence  was  out  of  repair,  the  plaintiff  would  be  bound  to  show 
tlTat  it  had  remained  out  of  repair  for  such  a  length  of  time 
previous  to  the  accident  as  to  render  the  company  chargeable 
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with  implied  notice,  under  the  rule  laid  down  in  Brown  v. 
EaUway  Co.^  21  Wis.,  39. 

Independent  of  the  right  of  the  trial  court  to  grant  a  new 
trial  on  the  ground  that  the  evidence  was,  in  his  opinion,  in- 
sufficient to  sustain  the  verdict,  there  is  nothing  in  the  record 
which  shows  upon  what  grounds  the  new  trial  was  granted; 
and,  from  an  examination  of  the  instructions  of  the  court  to  the 
jury,  it  is  quite  probable  the  learned  circuit  judge  became  sat- 
isfied that  they  were  misled  by  such  instructions,  to  the  preju- 
dice of  the  defendant,  and  that  the  verdict  was  set  aside  upon 
that  ground. 

We  cannot  say  that  there  was  any  abuse  of  discretion  on  the 
part  of  the  trial  judge  in  setting  aside  the  verdict  and  granting 
a  new  trial;  but  we  think  the  learned  judge  erred  in  granting 
the  new  trial  without  imposing  any  terms  upon  the  defend- 
ant. Under  the  evidence  and  instructions  given,  it  can- 
not be  sajd  that  the  verdict  was  perverse;  and  a  new  trial 
should  have  been  granted  only  upon  the  terms  that  the  defend- 
ant pay  the  taxable  costs  of  the  former  trial.  See  Pound  v. 
RoaUj  45  Wis.,  129,  and  cases  cited  in  the  opinion,  and  Smith 
V.  Zander,  48  Wis.,  587. 

jBy  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  directions  to  that  court  to  order 
a  new  trial  on  the  terms  that  the  defendant  pay  the  taxable 
costs  of  the  former  trial. . 
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IIartwig,  Administratrix,  vs.  The  Chicago  &  If  obthwesteen 
Railway  Company. 

April  24  —  May  11, 1880. 

Railroads:  NEGLiaKNCE:  Evidence.  (1,  2)  Proof  of  negligence  in 
stopping  train  for  passengers  at  improper  point,  (4y  5)  Cotttributort/ 
negligence.    (6)  Degree  of  proof  required  in  actions  for  negligence. 

Verdict.    (3)  Presumptions  from  general  verdict. 

1.  About  half- past  nine  o'clock  on  a  dark,  rainy  and  snowy  night,  plaintiff 

went  to  defendant's  depot  at  a  viDage,  for  the  purpose  of  taking  the 
caboose  car  at  the  rear  end  of  defendant's  freight  train,  for  his  place  of 
residence.  The  train  stopped  with  the  caboose  car  several  rods  north  of 
the  depot  platform,  and  two  car-lengths  north  of  a  cattle-guard,  which 
was  constructed  across  both  tracks  of  the  road  and  between  them,  and 
was  partly  uncovered.  Plaintiff  asked  the  night-watchman  whether  he 
would  have  to  walk  that  far  back  to  get  on  the  caboose,  and  was 
answered  affirmatively;  and  while  on  his  way  to  the  caboose  met  the 
conductor  with  a  lantern  accompanying  lady  passengers  from  the  ca- 
boose; nothing  was  said  to  him  by  the  conductor;  and  before  plaintiff 
reached  the  caboose,  he  fell  into  the  open  cattle-guard,  and  was  iigured. 
He  had  been  in  the  habit  of  taking  this  train  with  the  caboose  standing 
north  of  the  platform,  but  had  never  taken  it  with  the  caboose  standing 
north  of  the  cattle-guard;  and  he  had  never  noticed  the  situation  and 
condition  of  the  cattle-guard,  nor  did  he  know  before  the  accident  that 
the  caboose  stood  north  of  it.  Heldy  that  these  facts  warranted  the  jury 
in  finding  that  defendant  was  guilty  of  negligence,  and  plaintiff  free 
from  contributory  negligence. 

2.  The  question  whether  the  cattle-guard  was  properly  situated  and  con- 

structed, is  immaterial  in  such  a  case,  defendant  being  chargeable  with 
negligence  on  the  facts  stated,  independently  of  that  question. 

3.  In  an  action  for  injuries  from  negligence,  where  proper  instructions  have 

been  given,  and  there  is  a  general  verdict  for  the  plaintiff,  the  jury  must 
be  presumed  to  have  passed  upon  both  the  question  of  defendant's  neg- 
ligence, and  that  of  plaintiff's  contributory  negligence. 

4.  There  was  no  error  in  refusing  to  charge  that  plaintiff,  if  informed  that 

the  train  would  not  be  hauled  up  to  the  platform  to  allow  him  to  get  on, 
"  had  no  right  to  take  another  way  of  getting  on,  and  put  himself  in 
peril,"  and  that  if  he  did  so  and  was  hurt,  he  could  not  recover. 

5.  The  court  gave  the  above  instruction  modified  by  adding,  "if  you  find 
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that  he  put  himself  in  such  peril."    Held,  that  this  must  be  understood 
as  meaning  "  if  you  find  that  he  knomngly  put  himself  in  such  peril;" 
and  in  this  there  was  no  error  against  defendant. 
6.  In  a  civil  action,  the  evidence  is  not  required  to  be  such  as  establishes 
beyond  a  doubt  the  facts  relied  upon  for  a  recovery. 

APPEAL  from  the  County  Court  of  Dodge  County. 

This  action  was  brought  by  Emil  Hartwig,  for  injuries  to  his 
person  alleged  to  have  been  caused  by  defendant's  negligence. 
After  the  death  of  said  Emil,  the  administratrix  of  his  estate, 
Mary  Hartwig^  was  substituted  as  plaintiflf.  The  complaint 
alleges  that  on  the  30th  of  March,  1878,  and  for  a  long  time 
prior  thereto,  there  wa^alarge,  deep,  uncovered  excavation,  with 
perpendicular  walls  of  stone,  extending  across  the  road-bed 
and  under  tlie  main  and  side  tracks  of  said  railway,  on  the 
defendant's  depot  grounds,  in  the  village  of  Juneau;  that  de- 
fendant had  constructed  said  excavation  more  than  two  years 
before,  and  had  from  that  time  to  the  present  negligently  and 
wrongfully  maintained  the  same,  without  any  covering,  bar- 
rier, protection  or  warning  to  prevent  persons  from  falling 
into  it;  that  on  the  evening  of  said  30th  of  March,  Emil  Hart- 
wig was  lawfully  walking  upon  said  road-bed,  between  the 
main  and  side  tracks,  on  said  depot  grounds,  going  from  de- 
fendant's depot  to  the  rear  end  of  a  train  of  cars,  standing 
upon  said  main  track  on  said  grounds,  for  the  purpose  of  tak- 
ing passage  upon  said  train  from  the  village  of  Juneau  to  the 
city  of  Watertown;  that  while  so  doing,  and  without  any 
fault  on  his  part,  he  fell  into  said  excavation  and  received  cer- 
tain described  injuries,  by  reason  of  which  he  was  subjected 
to  certain  specified  damages;  that  said  train  was  one  upon 
which  passengers  were  usually  received  and  carried  by  de- 
fendant; tliat  at  the  time  mentioned  defendant  had  the  control 
and  management  of  said  depot  grounds,  depot,  road-bed,  rail- 
way tracks  and  train;  and  that  by  reason  of  the  negligence 
and  wrongful  acts  of  the  defendant  in  constructing  and  main- 
taining said  excavation  without  any  covering  and  in  an  unsafe 
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condition,  as  above  set  forth,  said  Emil  Hartwig  received  the 
injuries  mentioned,  to  his  damage,  etc. 

The  answer  was,  in  substance,  that  the  excavation  referred 
to  was  a  cattle-guard,  constructed  and  maintained  at  the 
proper  place  and  in  a  proper  manner,  and  that  any  injury 
sustained  by  Emil  Hartwig  at  the  time  and  place  specified  was 
caused  by  his  own  negligence. 

After  plaintiflPs  evidence  was  in,  a  motion  for  a  nonsuit  was 
denied;  and  defendant  introduced  evidence  to  show  that  the 
cattle-guard  in  question  was  on  the  north  side  of  a  highway 
running  east  and  west,  and  was  similar  in  size  and  mode 
of  construction  to  the  cattle-guards  in  ordinary  use  on 
railroads  in  this  country;  and  that  guards  so  constructed  are 
less  dangerous  than  those  which  have  triangular  rails  over  the 
top.  A  witness  for  plaintiflE  then  testified  that  he  had  had 
some  experience  in  building  cattle-guards  on  railroads,  and 
that  in  his  opinion  the  safest  way  was  to  cover  them  with 
three-cornered  pieces  of  timber. 

The  other  facts  established  by  the  evidence,  as  understood 
by  this  court,  are  suflSciently  stated  in  the  opinion. 

The  court,  by  its  instructions,  submitted  to  the  jury  the 
questions,  whether  the  excavation  into  which  Emil  Hartwig 
had  fallen  was  a  cattle-guard;  whether,  if  so,  the  defendant 
was  guilty  of  any  negligence  in  locating  it  where  it  was  or  in 
the  mode  of  its  construction  and  maintenance;  and  whether 
Emil  Hartwig  was  guilty  of  any  contributory  negligence  in 
leaving  the  depot  and  taking  the  train- as  he  did.  The  court 
also  said:  ''If  you  find  that  the  railway  company  has  been 
guilty  of  no  negligence  in  the  construction  and  maintenance 
of  the  cattle-guard,  and  in  keeping  the  same  in  the  manner 
they  do,  then  you  will  find  for  the  defendant.  But  if  you 
find  that  the  company  is  guilty  of  negligence  in  building,  con- 
structing and  maintaining  the  cattle-guard  in  the  manner  it 
has  done,  and  that  by  reason  of  such  negligence  the  plaintiff 
received  an  injury,  then  you  will  find  for  the  plaintiff,  pro- 
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vided  you  find  that  he  was  gniltj  of  no  negligence  himself  in 
leaving  the  depot  on  a  dark  and  stormy  night  and  walking 
down  the  track  to  the  caboose  to  take  the  train.  You  must 
not  only  find  that  defendant  is  guilty  of  negligence,  in  order 
to  find  for  the  plaintiff,  but  you  must  find  .  .  .  that 
plaintiff  did  not  contribute  to  the  negligence  himself."  "So 
if  you  find  that  the  railroad  company  is  guilty  of  negligence 
as  stated  before,  and  that  Mr.  Hartwig  was  guilty  of  negli- 
gence in  leaving  the  depot  and  taking  the  train,  then  you 
will  find  for  the  defendant.  If  you  find  that  the  company  is 
guilty  of  negligence  in  making  and  maintaining  said  cattle- 
guard,  and  that  plaintiff  was  not  guilty  of  negligence  on  his 
part,  and  that  by  means  of  the  negligence  of  the  company, 
plaintiff  received  the  injury,  then  you  will  find  for  the  plaint- 
iff." "The  question  of  fact  is  for  yon  to  determine:  On  the 
facts  in  this  case,  is  defendant  guilty  of  negligence  in  mak- 
ing the  cattle-guard  and  leaving  it  in  the  shape  it  is?  If  it 
is  not,  then  you  find  for  defendant.  If  defendant  is  guilty  of 
such  negligence,  and  Hartwig  was  guilty  of  no  negligence, 
then  you  find  for  the  plaintiff." 

The  following  instructions  asked  on  defendant's  behalf  were 
refused:  1.  "The  evidence  is  not  contradicted  that  the  con- 
struction and  condition  of  the  cattle-guard  were  in  accordance 
with  the  construction  and  condition  of  cattle-guards  in  general 
use  in  the  country;  and  the  question  of  its  proper  construc- 
tion and  condition  is  withdrawn  from  the  jury."  2.  "If 
plaintiff  Was  informed,  on  the  night  in  question,  that  the  train 
would  not  be  hauled  up  to  the  depot  platform  to  allow  him  to 
get  on  the  train,  he  had  no  right  to  take  another  way  to  get 
on  the  cars,  and  put  himself  in  peril;  and  if  he  did,  and  was 
hurt,  he  cannot  hold  the  company  liable  for  such  injuries." 
3.  "  If  the  testimony  leaves  the  question  of  plaintiff's  negli- 
gence or  that  of  the  defendant  doubtful,  plaintiff  cannot 
recover."  The  court,  however,  gave  the  second  of  these  in- 
structions modified  by  adding,  "  if  you  find  he  put  himself  in 
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such  peril"  It  also  charged  the  jury  as  follows:  "  The  stat- 
ute of  Wisconsin  requires  defendant  to  construct  and  maintain 
cattle-guards  at  all  highway  crossings,  and  connect  its  fences 
therewith  to  prevent  cattle  and  other  animals  from  going  on 
its  railroad;  and  if  the  cattle-guard  in  question  was  built  so 
£S  to  prevent  cattle  and  other  animals  from  going  on  defend- 
ant's railway  from  the  highway,  and  in  a  manner  in  general 
use,  and  in  good  condition  of  its  kind,  then  plaintiff  cannot 
recover  on  the  claim  in  his  complaint  that  the  cattle-guard 
was  improper  and  left  negligently  by  the  defendant.  The 
statute  does  not  prescribe  the  kind  of  cattle-guards  that  the  rail- 
road shall  construct  and  .use,  excepting  only  that  they  shall  be 
such  as,  with  the  fence  connected  with  them,  shall  prevent 
cattle,  etc.,  from  going  on  the  track.  The  company  may  use 
any  kind  of  cattle-guards  that  will  accomplish  that  purpose,  if 
they  are  such  as  are  in  ordinary  use  by  railroads." 

There  was  a  verdict  for  the  plaintiff  for  $100  damages;  a 
new  trial  was  refused;  and  defendant  appealed  from  a  judg- 
ment on  the  verdict. 

F,  J,  La^nb^  for  the  appellant. 

Harlow  Pease^  for  the  respondent. 

Orton,  jr.  This  case  was  presented  to  the  court,  by  the 
learned  counsel  on  both  sides,  mainly  on  the  question  of  the 
negligence  of  the  company  in  the  location,  construction  and 
condition  of  its  cattle-guard  at  the  place  of  the  accident.  We 
think  that  this  question  was  quite  immaterial  and  of  no  con- 
sequence, in  view  of  the  evidence  and  instructions  applicable 
to  another  and  vastly  the  more  important  question,  of  the  neg- 
ligence of  the  company  in  stopping  the  train  with  the  passen- 
ger car  north  of  and  beyond  the  cattle-guard  so  constructed 
and  situated,  whether  properly  so  or  not.  It  may  be  conceded 
that  the  cattle-guard  was  properly  constructed  and  situated, 
and  kept  in  proper  condition,  and  yet,  if  it  be  clearly  proved 
that  the  company  was  negligent  in  stopping  the  passenger  car 
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beyond  the  cattle-guard  nnder  the  circumstances  and  at  the 
time,  and  that  the  plaintiff  was  not  negligent  in  attempting  to 
go  aboard  of  the  car  where  it  was  stopped  and  in  passing  over 
the  cattle-guard,  and  the  jury  can  be  presumed  to  have  passed 
upon  the  question,  the  verdict  ought  not  to  be  disturbed.  The 
undisputed  evidence  in  this  respect,  and  relating  to  this  ques- 
tion, proves  a  case  in  principle  like  several  cases  which  have 
been  decided  by  this  court,  and  in  which  the  verdict  has  been 
sustained.  ' 

The  instruction  applicable  to  this  question  asked  by  the  de- 
fendant's counsel,  was:  "If  the  plaintiff  was  informed  on  the 
night  in  question  that  the  train  would  not  be  hauled  up  to  the 
depot  platform  to  allow  him  to  get  on  fhe  train,  ho  had  no 
right  to  take  another  way  of  getting  on  the  cars,  and  put  him- 
self in  peril;  and  if  he  did,  and  was  hurt,  he  cannot  hold  the 
company  legally  liable  for  such  injuries."  This  instruction,  in 
this  form,  was  refused,  but  the  court  gave  it  with  the  addition 
of  these  words:  "if  you  find  he  put  himself  in  such  peril." 
These  additional  words  were,  no  doubt,  intended  by  the  court 
as  a  qualification  of  the  instruction,  and  to  mean,  "if  you 
find  he  Jcnoioingly  put  himself  in  such  peril,"  or  if  he  knew 
or  had  reason  to  apprehend  the  peril  and  danger.  If  it  does 
not  mean  this,  it  can  mean  nothing  but  a  repetition  of  the  in- 
struction already  refused,  and  this  ought  not  to  be  presumed 
against  the  consistency  of  the  court,  and  when  the  instruction 
asked,  without  such  qualification,  was  clearly  erroneous.  The 
following  general  instruction  was  given:  "You  must  not  only 
find  that  the  defendant  is  guilty  of  negligence,  in  order  to  find 
for  the  plaintiff,  but  you  must  find  that  the  plaintiff  did  not 
contribute  to  the  negligence  himself." 

By  this  instruction  the  jury  was  left  to  find  the  negligence 
of  the  company  from  anj'  proper  evidence.  It  was  in  evidence 
that  on  the  night  in  question,  about  half  past  9  o'clock,  when 
it  was  very  stormy,  dark,  raining  and  snowing,  the  plaintiff 
went  to  the  depot  at  the  village  of  Juneau,  for  the  purpose  of 
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taking  the  caboose  car  at  the  rear  end  of  the  company's  freight 
train  for  Watertown,  his  residence.  The  train  stopped  further 
north  than  usual,  with  the  caboose  car  two  car-lengths  north 
of  the  cattle-guard,  and  several  rods  north  of  the  depot  plat- 
form, and  the  cattle-guard  was  constructed  across  and  over 
both  tracks  of  the  road,  and  between  the  same,  and  partly 
uncovered.  The  plaintiff  asked  the  night-watchman,  who  was 
at  the  depot,  whether  he  had  to  walk  that  far  back  to  get  on 
the  caboose,  and  the  watchman  replied,  "I  guess  you  have," 
and  expressed  the  opinion  that  the  train  would  not  be  hauled 
up  and  stopped  at  the  platform  for  passengers  to  get  aboard. 
The  plaintiff  then  started  towards  the  caboose,  and  on  his  way 
met  the  conductor  with  a  lantern  accompanying  two  lady  pas- 
sengers, who  had  just  left  the  caboose  where  it  stood;  and 
nothing  was  said  to  him  by  the  conductor,  and  he  passed  on; 
and  before  he  reached  the  caboose,  he  suddenly  and  unex- 
pectedly walked  and  fell  into  the  open  cattle-guard  between 
the  tracks,  which  was  of  considerable  depth,  and  was  injured. 
He  was  put  on  the  caboose,  without  hauling  up  to  the  plat- 
form, and  carried  to  Watertown. 

The  plaintiff  had  been  in  the  habit  of  taking  this  same  train 
with  the  caboose  some  distance  north  of  the  platform,  but  had 
never  taken  it  standing  where  he  did  on  this  night,  north  of 
the  cattle  guard;  and  it  had  not  been  stopped  at  this  point 
except  for  about  ten  days  before;  and  the  plaintiff  had  never 
noticed  and  had  no  knowledge  of  the  situation  and  condition 
of  the  cattle-guard,  and  did  not  know  on  this  occasion  that 
the  caboose  had  been  stopped  north  of  it.  These  facts  present 
a  much  stronger  case  against  the  company  than  many  cases 
decided  by  this  court,  in  which  the  verdict  was  not  disturbed. 

In  Delamatyr  et  al.  v.  The  Milwaukee  <&  P.  du  Ch.  Rail- 
road Co.y  24:  Wis.,  578,  Mr.  Justice  Cole  uses  the  following 
language,  applicable  to  this  case:  "  Of  course  it  was  the  duty 
of  the  company  to  afford  passengers  reasonable  facilities  for 
alighting  from  the  cars,  both  by  a  reasonably  safe  platform, 


Digitized  by  LjOOQ IC 


JANUARY  TERM,  18S0.  365 

Hartwig,  Administratrix,  ts.  The  Chicago  &  Northwestern  R  y  Co. 

and  hy  stopping  the  train  in  such  a  manner  that  tliey  may 
avail  themselves  of  it  without  unnecessary  exposure?'^  In 
that  case  the  plaintiff  was  told  by  the  brakeman,  after  the 
train  had  stopped  in  an  improper  place,  to  get  off  where,  in 
attempting  to  do  so,  she  was  injured. 

In  Davis  v.  The  C.  <&  N.  W.  Railway  Co.,  18  Wis.,  175, 
the  cars  were  not  stopped  at  Watertown  depot  sufficiently  long 
for  the  plaintiff  to  get  off  safely;  and  when  attempting  to  do 
so  he  was  injured;  and  the  defendant  was  held  negligent,  and 
the  plaintiff  not  ^ 

In  Curtis  etux.  v.  The  Detroit  c6  Milwaukee  Railroad  Co., 
27  Wis.,  158,  the  plaintiff  attempted  to  get  on  the  sleeping 
car  in  the  night,  where  it  had  temporarily  stopped,  before 
reaching  the  platform,  in  such  a  manner  as  to  lead  passengers 
to  suppose  it  would  not  again  be  stopped  and  in  the  proper 
place,  and  was  injured  in  the  attempt  by  the  sudden  starting 
of  the  train.  The  plaintiff  was  held  not  guilty  of  want  of 
ordinary  care,  and  the  company  was  held  liable  through  neg- 
ligence. 

In  a  late  case  of  Quaife  et  ux.  v.  The  C.  <&  If.  W.  Bail- 
VMy  Co.^  48  Wis.,  513,  the  plaintiff  attempted  to  get  aboard 
of  the  ladies'  car,  which  had  been  stopped  before  it  had 
reached  the  platform,  and  walked  off  the  platform  in  the 
dark,  and  was  injured.  Instructions  in  respect  to  the  duty 
of  the  company  to  haul  up  to  the  platform,  or  to  have 
lights,  and  to  furnish  other  means  to  protect  passengers, 
and  to  take  proper  precautions  against  accidents,  in  such  a 
place,  were  spoken  of  approvingly  by  Mr.  Justice  Tatlob  in 
his  opinion;  and  there  was  scarcely  a  question  of  the  plaintiff's 
right  to  recover  upon  the  facts,  raised  in  this  court,  by  excep- 
tion to  such  instructions  or  otherwise. 

The  jury  must  be  presumed  to  have  passed  upon  these  facts, 
and  found  the  company  negligent  and  the  plaintiff  not,  by 
their  general  verdict  for  the  plaintiff.  There  can  be  no  ques- 
tion that  the  company  was  careless  and  negligent  in  stopping 
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this  train  where  it  did  for  passengers  to  get  off  and  on,  and 
where  to  do  so  required  them  to  pass  over  in  the  dark  such  a 
dangerous  place  as  this  open  cattle-guard,  without  precaution 
or  warning;  and  in  stopping  the  passenger  car  in  such  a  place, 
and  leading  passengers  to  suppose  they  must  get  on  there  or  not 
go  on  the  train  at  all  at  that  time,  and  leading  them  to  sup- 
pose that  the  way  to  the  passenger  car  was  clear  and  safe  and 
without  danger.  The  verdict  for  the  plaintiff  in  such  a  case 
could  not  be  disturbed  without  overruling  many  cases  in  this 
court,  and  violating-the  most  obvious  principles  of  law. 

The  question  as  to  the  degree  of  certainty  of  evidence  in  such 
a  case,  was  distinctly  passed  upon  in  the  last  above  case  by  this 
court,  and  it  was  held  that  evidence  beyond  a  doubt  in  a  civil 
action  was  not  'necessary. 

This  disposition  of  the  case  renders  it  unnecessary  to  pass 
upon  the  question  as  to  whether  such  an  actign  can  be  revived 
after  judgment  for  the  purpose  of  an  appeal. 

Bij  the  Court,  —  The  judgment  of  the  county  court  is 
affirmed,  with  costs. 


Delaney  va  ScnrETTE. 
April  2i  —  May  11,  1S80, 

(1)  Deputy  Clerk:  presumption  as  to  his  acts. 

(2)  Appealable  Order. 

1.  Where  a  certificate  (as  one  annexed  to  the  papers  transmitting  a  cause 

from  one  circuit  to  another  on  change  of  venue)  is  made  in  the  name  of 
the  clerk,  but  signed  by  the  deputy  clerk,  it  must  be  presumed,  in  the 
absence  of  all  proof,  that  the  circumstances  existed  which  authorized  the 
deputy  clerk  to  act,  under  the  statute,  although  the  certificate  itself  does 
not  so  state. 

2.  Where  a  cause  has  been  duly  sent  by  one  court  to  another  for  trial,  an 

order  of  the  latter  court  striking  the  cause  from  its  calendar  for  want  of 
jurisdiction,  is  appealable.  McLeod  r.  Bertschy,  80  Wis.,  324;  Lee  r. 
Buckheit,  ants,  p.  54. 
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APPEAL  from  the  Circnit  Conrt  for  Ozaukee  County. 

This  action  was  commenced  in  tlie  circuit  court  for  Mani- 
towoc county;  but  the  place  of  trial  was  duly  changed  to  the 
circuit  court  for  Ozaukee  county.  When  the  cause  was  reached 
on  the  calendar  of  the  latter  court,  and  called  for  trial,  the 
court  made  an  order  striking  it  from  the  calendar  for  reasons 
which  are  stated  in  the  opinion;  and  from  this  order  plaintiff 
appealed. 

The  cause  was  submitted  on  the  brief  of  TF.  II.  Norru  for 
the  appellant,  and  that  of  J.  D,  Markham  and  IF".  J.  Turner 
for  the  resjx^ndent. 

Cole,  J.  The  certificate  which  was  annexed  to  the  papers 
transmitting  this  cause  from  the  Manitowoc  circuit  court,  on 
change  of  venue,  was  made  in  the  name  of  the  clerk,  but 
signed  by  the  deputy  clerk.  The  learned  judge  of  the  circuit 
court  for  Ozaukee  county,  where  the  cause  was  sent  for  trial, 
held  that  the  certificate  was  void  for  want  of  authority  on  the 
part  of  the  deputy  to  make  the  same,  because  it  did  not  appear 
on  the  face  of  the  certificate  that  the  clerk  was  absent  from 
his  office  at  the  time,  so  as  to  authorize  the  deputy  to  act  for 
him.  Tlie  court,  therefore,  refused  to  try  the  cause,  and  struck 
it  from  the  calendar. 

We  think  the  circuit  court  was  in  error  in  holding  that  it 
must  appear  aflSrraatively,  from  the  certificate  itself,  that  the 
clerk  was  absent  from  his  office  so  as  to  give  the  deputy  power 
to  make  the  certificate.  The  presumption  of  law  certainly  is 
that  the  clerk  was  absent,  and  that  the  circumstances  were 
such  as  to  give  the  deputy  the  right  to  act  for  the  clerk.  That 
rule  of  law  was  expressly  affirmed  in  Sexton  v.  lihames^  13 
Wis.,  99,  and  Tluey  v.  Van  Wie,  23  Wis.,  613;  and  the  decis- 
ions rest  upon  sound  principle.  In  the  absence  of  all  proof 
upon  the  point,  the  court  surely  will  not  presume  that  officers 
have  violated  the  law  in  the  performance  of  their  official 
duties.     The  statute  gives  the  clerk  power  (section  98,  ch.  13, 
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Tay.  Stats.),  with  the  approval  of  the  circuit  judge,  to  appoint 
a  deputy,  who  may  perform  all  his  duties  in  his  absence;  and 
it  must  be  presumed  that  the  facts  existed  which  gave  the 
deputy  the  right  to  make  the  certificate  in  the  present  case. 
There  is  nothing  in  State  ex  rel.  Ilopkina  v.  Olin,  23  Wis., 
318,  in  conflict  with  these  views. 

But  it  is  insisted  on  the  part  of  the  defendant,  that  the 
order  is  not  appealable,  because  its  only  effect  was  to  continue 
the  cause  for  the  term.  But  this  is  a  misapprehension  of  the 
effect  of  the  order.  The  venue  had  been  properly  changed, 
and  striking  the  cause  from  the  calendar  for  the  reason  that 
the  certificate  transmitting  the  papers  was  void,  not  only  pre- 
vented a  trial  in  Ozaukee  county,  but  everywhere  else.  That 
such  an  order  affects  a  substantial  right,  and  is  appealable, 
was  expressly  decided  in  McZeod  v.  Bertschj/y  30  Wis.,  324, 
and  Zee  v,  Buckheit^  antCy  p.  54. 

By  the  Court.  —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 


Crane  Bros.  M anufacturino-  Company  vs.  Morsb. 
April  26— May  11,  1880, 

Pleading:  Answer.  (1)  Plea  of  nil  debet  in  action  on  account  for  go(^s, 
(2)  Specific  denial  of  plaintiff  ^8  cotpotxUe  character.  (3)  Negative 
pregnant,  (4)  Form  of  denial  of  plaintiff's  present  right.  (5)  Frivo- 
lous answer, 

1.  The  plea  of  nil  debet  is  inappropriate  to  an  action  of  assumpsit;  and 

where  the  complaint  was  upon  an  account  for  goods  sold,  an  answer  de- 
nying that  defendant  **  is  indebted  to  plaintiff  in  manner  and  form  as 
alleged  in  the  complaint,"  is  bad. 

2.  Where  the  complaint  alleges  that  plaintiff  "is  a  corporation  duly  organ- 

ized under  the  laws  "  of  a  foreign  state,  an  answer  that  defendant  '*  has 
no  knowledge  or  information  sufficient  to  form  a  belief  "  concerning  such 
allegation,  ''and  therefore  denies  the  same/*  is  insufficient,  under  the 
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statute  which  requires  plaintiff's  corporate  choxsjcier  to  he  specifically 
denied. 

3.  Where  the  complaint  alleged  an  express  G^ut  not  a  written)  agreement  to 

pay  interest  on  the  account  after  a  certain  time,  a  denial  of  **all  that 
part  of  the  complaint  relating  to  interest  and  the  payment  thereof,  that 
no  agreement  in  writing  was  ever  made  by  this  defendant  to  pay  inter- 
est," etc.,  is  insufficient. 

4.  The  complaint  being  for  goods  sold  by  plaintiff  to  defendant,  a  denial  of 

information  sufficient  to  form  a  belief  "concerning  the  allegation  that 
plaintiff  is  now  the  lawful  owner  and  holder  of  the  account,"  is  bad. 
If  defendant  desired  to  defend  on  the  ground  that  plaintiff  had  assigned 
the  claim,  he  should  have  stated  that  fact  in  his  answer. 

5.  An  answer  containing  only  the  defenses  above  stated,  held  frivolous. 


APPEAL  from  the  County  Court  of    Winnebago  County. 

On  motion,  the  county  court  struck  out  the  defendant's 
answer  as  frivolous,  and  gave  judgment  for  the  plaintiff.  This 
is  an  appeal  by  the  defendant  from  the  judgment.  The  com- 
plaint (which  is  in  the  usual  form)  is  upon  an  account  for 
goods  sold,  attached  thereto  as  an  exhibit.  The  corporate 
character  of  the  plaintiff,  and  an  express  agreement  by  the 
defendant  to  pay  interest  on  the  account  after  a  certain  time, 
are  alleged.    The  answer  is  as  follows: 

"  1.  Defendant  denies  that  he  is  indebted  to  the  plaintiff  in 
manner  and  form  as  alleged  in  his  complaint. 

"  2.  Defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief  concerning  the  allegations  in  plaintiff's  com- 
plaint that  the  plaintiff  herein  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Illinois,  and  therefore  denies  the  same. 

"3.  Defendant  denies  all  that  part  of  plaintiff's  complaint 
contained  in  folio  3,  relating  to  interest  and  the  payment 
thereof;  that  no  agreement  in  writing  was  ever  made  by  this 
defendant  to  pay  interest  on  sale  of  goods  and  merchandise 
after  thirty  days  from  the  sale  thereof. 

"4.  The  defendant  herein  has  no  knowledge  or  information 
sufficient  to  form  a  belief  concerning  the  allegations  in  plaint- 
VoL.  XLIX.— 24 
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iff 's  complaint  that  the  plaintiff  is  now  the  lawful  owner  and 
holder  of  the  account  attached  to  his  said  complaint." 

For  the  appellant  there  was  a  brief  by  A.  O,  Randall^  and 
oral  argument  by  C.  D.  Cleveland. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Henry  Bailey. 

Lyok,  J.  The  answer  is  clearly  frivolous.  First.  The  first 
defense  pleaded  is  nil  debet,  which  is  entirely  inappropriate  to 
an  action  of  assumpsit,  and  may  always  be  treated  as  a  nul- 
lity when  pleaded  in  such  an  action.  1  Chitty's  PI.  (7th  Eng. 
ed.),  548.  Second.  The  corporate  character  of  the  plaintiff  is 
not  specifically  denied,  as  required  by  the  statute.  R.  S.,  1012, 
sec.  4199.  A  denial  of  knowledge  or  information  thereof  suf- 
ficient to  form  a  belief  falls  far  short  of  such  a  denial.  Hence 
the  answer  raises  no  issue  in  that  behalf.  Third.  The  denial 
that  the  defendant  agreed  in  writing  to  pay  interest  on  the 
account,  is  not  responsive  to  the  allegation  in  the  complaint 
that  he  expressly  agreed  to  pay  interest  thereon,  and  presents 
no  issue.  The  defense  is  a  negative  pregnant  Fourth.  The 
last  defense  is  badly  pleaded.  The  answer  does  not  deny  that 
the  defendant  purchased  of  the  plaintiff  the  goods  specified  in 
the  complaint;  and  if  the  defendant  desired  to  setup  as  a  de- 
fense that  the  plaintiff  had  assigned  the  claim,  he  should  have 
stated  that  fact  in  his  answer. 

By  the  Court.  —  Judgment  affirmed. 
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Kaime  and  another  vs.  The  Trustees  of  the  Village    of 

Omro. 

April  26  — May  11,  1880, 

(ly  2)  Witness.  (1)  Husband  as  toitness  in  action  by  husband  and  wife. 
(2)  Impeachment  of  witness. 

(3)  Reversal  of  Judgment,  for  improper  admission  of  evidence, 

(4)  Estoppel  in  pais. 

(5,  6)  Order  op  Argument;  discretion  of  trial  court, 

1.  In  action  by  husband  and  wife  for  injuries  to  the  person  of  the  wife  caused 

by  defendant's  negligence,  the  husband  is  the  real  party  in  interest,  and 
may  be  examined  as  a  witness  for  the  plaintiffe,  whatever  may  be  the 
rule  as  to  actions  in  which  he  is  only  a-nominal  party. 

2.  When  a  witness  for  one  party  has  been  questioned  by  the  adverse  party  as 

to  statements  made  by  him  before  the  trial  upon  matters  not  material  in 
the  case,  he  cannot  be  impeached  by  contradicting  his  answers  to  such 
questions. 
'    3.  The  improper  admission  of  evidence  is  not  fatal  error  where  it  cannot  have 
prejudiced  the  appellant. 

4.  Where  a  village  charter  reqijires  claims  of  a  certain  class  against  the  vil- 

lage to  be  presented  to  the  village  board,  and,  after  a  rejection,  author- 
izes* their  further  prosecution  only  by  appeal  from  the  decision  of  the 
board,  the  fact  that  a  claim  not  belonging  to  such  class  has  in  fact  been 
presented  to  and  rejected  by  the  board,  will  not  prevent  the  maintenance 
of  an  original  action  thereon  in  the  circuit  court. 

5.  In  the  absence  of  positive  rules  on  the  subject,  the  order  of  argument  to 

the  jury  is  matter  of  practice  within  the  control  of  the  trial  judge,  and 
an  appellate  court  will  not  interfere  unless  there  has  been  a  clear  abuse 
of  discretion,  to  the  probable  ii^jury  of  the  appellant. 

6.  A  rule  that  each  party  shall  open  his  case  to  the  jury  just  before  intro- 

ducing his  evidence,  and  that,  when  the  evidence  is  all  in,  defendant's 
counsel  may  sum  up  to  the  jury,  and  plaintiff's  counsel  may  then  dose, 
is  in  accordance  with  old  and  approved  practice;  and  where  plaintiff's 
counsel,  after  having  waived  his  right  to  open  his  case  to  the  jury,  was 
not  confined  to  a  strict  reply  to  the  arguments  of  defendant's  counsel, 
this  is  held  no  suflBcient  ground  for  reversal,  where  it»does  not  appear 
that  he  was  permitted  to  wander  from  the  issues  in  the  case.  A  remark 
in  Brown  v.  Swineford^  44  Wis.,  282,  explained;  and  Rule  23  of  the  new 
rules  (though  not  in  force  when  this  case  was  tried),  somewhat  con- 
sidered* 
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APPEAL  from  the  Circnit  Court  for  Winnehago  County. 
The  case  is  stated  in  the  opinion. 

Moses  Hooper^  for  the  defendants,  who  were  appellants. 
For  the  respondents  there  were  briefs  by  TF.  B.  Felker^  and 
oral  argument  by  C,  W.  Felker, 

Taylob,  J.  This  action  was  brought  by  the  respondents 
against  the  Village  of  Omro,  in  its  corporate  name,  for  the 
purpose  of  recovering  damages  for  an  injury  sustained  by 
Mehitahel  Kaime  upon  one  of  the  sidewalks  of  a  street  in 
said  village,  which  the  respondents  allege  was  out  of  repair  at 
the  time,  and  that  such  want  of  repair  caused  the  injury. 
The  respondents  are  husband  and  wife,  and  the  only  claim 
made  by  them  on  the  trial  of  the  action  was  for  the  personal 
injuries  sustained  by  the  wife.  The  first  error  assigned  by  the 
learned  counsel  for  the  appellants  is,  that  the  circuit  judge 
permitted  the  husband  to  testify  in  behalf  of  the  plaintiffs  on 
the  trial,  against  the  objection  of  the  defendants. 

It  is  urged  by  the  learned  counsel  that  the  husband  is  a 
nominal  party  only,  and  that  he  is  therefore  excluded  under 
the  rule  which  holds  that  a  husband  cannot  testify  either  for 
or  against  his  wife  in  an  action  to  which  he  is  not  a  party. 
Farrell  v.  Zedwell,  21  Wis.,  183;  Yager  v.  Larson,  22  Wis., 
181;  Mountain  v.  Fisher,  id.,  93. 

If  it  were  admitted  that  in  an  action  in  which  the  husband 
was  joined  as  a  mere  nominal  party,  having  no  pecuniary  in- 
terest whatever  in  the  result  of  the  action  (as  in  an  action  by 
the  wife  concerning  her  own  property,  or  to  recover  money  or 
property  which  belonged  to  her  and  in  which  the  husband  had 
no  interest),  he  would  not  b^  a  competent  witness,  such  admis- 
sion would  not  exclude  the  husband  in  this  case.  The  hus- 
band had  a  direct  interest  in  the  result  of  the  action;  he  was 
in  fact  the  real  party  in  interest;  the  judgment,  if  any  were 
recovered,  and  the  money  collected  thereon,  would  belong  to 
him.     Shaddock  and  wife  v.  The  Town  of  Clifton,  22  Wis., 
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114.  In  that  case  it  was  held  that  an  admission  made  by  the 
hasband  was  evidence  in  the  case  against  him  and  his  wife; 
and  it  was  so  held  upon  the  ground  that  he  was  the  real  party 
in  interest.  There  can  be  no  doubt  that  under  this  decision 
the  husband  was  a  competent  witness  for  himself  and  wife  in 
this  case,  and  that  no  error  was  committed  in  permitting  him 
to  testify. 

The  second  error  assigned  by  the  learned  counsel  for  the 
appellants  is,  that  the  court  erred  in  permitting  the  plaintiff, 
as  a  witness  on  his  own  behalf,  to  testify  to  a  certain  state- 
ment made  by  one  Putnam,  a  witness  called  by  the  defendants, 
for  the  purpose  of  contradicting  such  witness.  Putnam  was 
asked,  upon  his  cross  examination,  whether  he  had  stated  to 
Mr.  Kaimcy  Uie  plaintiff,  that  he  did  not  know  anything 
about  the  condition  of  the  sidewalk,  and  he  denied  that  he 
had  said  any  such  thing.  He  was  also  questioned  about  his 
being  asked  by  Mr.  Kaime  whether  he  was  subpoenaed,  and 
he  answered  that  Mr,  Kaime  did  not  ask  him  that  question, 
but  asked  him  whether  "  he  was  engaged  on  the  trial," 

Mr.  Kaime  was  recalled,  and  the  following  question  was 
put  to  him:  "Did  Mr.  Putnam  tell  you,  on  Tuesday  last, 
that  he  was  not  a  witness,  and  did  not  know  anything  about 
that  sidewalk?"  The  defendants  objected  to  so  much  of  the 
question  as  asks  "  whether  he  did  not  say  he  was  not  a  wit- 
ness." .  It  is  urged  that  whether  he  said  he  was  a  witness  or 
not  was  wholly  a  collateral  matter,  in  no  way  connected  with 
the  issue  in  the  case,  and  if,  on  his  cross  examination,  he 
denied  making  such  statement,  such  denial  could  not  be  prop- 
erly contradicted  by  another  witness  for  the  purpose  of  affect- 
ing his  credibility.  The  rule  suggested  by  the  learned  coun- 
sel for  the  appellants,  that  when  a  witness  is  questioned  as  to 
a  matter  which  is  not  material  as  evidence  tending  to  prove 
the  issues  in  the  case,  his  statements  as  to  such  matter  cannot 
be  contradicted  by  way  of  impeaching  the  credibility  of  the 
witness,  is  undoubtedly  the  true  rule.     3  Wait's  Pr.,  140,  and 
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cases  cited.  It  is  urged  that,  under  this  rule,  "syhether  the 
witness  Putnam  had  stated  that  ho  was  or  was  not  a  witness 
in  the  case  was  immaterial  matter,  and  the  court  should  not 
have  allowed  his  statement  on  that  point  to  be  contradicted. 

The  question  was  admissible  on  cross  examination  for  the 
purpose  of  showing  the  bias  of  the  witness;  but  as  it  was  a 
question  put  to  the  witness  merely  for  the  purpose  of  show- 
ing liis  bias,  the  questioner  must  be  content  with  the  answer 
he  receives  from  the  witness.  We  think,  however,  in  this 
case,  no  harm  was  done  to  the  defendants,  and  that  there  was 
no  substantial  violation  of  tlie  rule.  The  object  of  the  ques- 
tions put  to  the  witness  Putnam  on  his  cross  examination 
was  to  show  that  he  had  stated,  a  day  or  two  before  he  went 
on  the  stand  as  a  witness,  that  he  knew  nothing  about  the 
condition  of  the  sidewalk  at  the  time  the  accident  happened. 
As  a  witness  he  had  testified  that  he  did  know  the  condition 
of  the  sidewalk,  and  that  it  was  in  good  condition.  It  became 
important  for  the  plaintiffs  to  show,  if  they  could,  that  out  of 
court,  and  shortly  before,  Putnam  had  stated  that  he  knew 
nothing  about  the  condition  of  the  walk.  The  learned  coun- 
sel for  the  appellants  does  not  object  to  his  being  contradicted 
upon  the  subject  of  what  he  said  about  his  knowledge  of  the 
condition  of  the  sidewalk,  but  confines  the  objection  to  what 
was  said  about  being  a  witness  in  the  case.  The  question  as 
to  whether  he  was  a  witness  or  not  was  only  a  part  of  the 
inquiry  made  to  find  out  whether  Putnam  knew  anything 
about  the  case.  There  was  no  direct  contradiction  on  the 
subject  of  Putnam  being  a  witness. 

Putnam  stated  "  that  Kaime  asked  him  if  he  was  engaged  in 
this  suit,  and  he  told  him  he  was  not  —  he  had  not  heard  any- 
thing about  it."  But  he  denied  that  he  was  asked  "  whether 
he  had  been  subpoenaed  on  the  trial."  The  plaintifi^  does  not 
state  that  he  asked  Putnam  whether  he  had  been  subpoenaed 
as"  a  witness  on  the  trial,  but  he  probably  construed  the  state- 
ment of  Patnam,  "  that  he  was  not  engaged  in  this  suit,"  as  a 
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denial  that  he  was  a  witness.  We  are  at  a  loss  to  understand 
how,  under  these  circumstances,  the  defendants  could  have  been 
injured  by  permitting  Kaime  to  state  that  Putnam  said  he 
was  not  a  witness,  when  Putnam  himself  admitted  that  he  had 
stated  he  was  not  engaged  in  the  suit.  The  difference  in 
the  two  statements  is  not  so  apparent  Tind  material  as  to  cast 
any  discredit  upon  Putnan^'s  evidence  which  had  not  already 
been  cast  on  it  by  his  own  statement.  The  real  point  of  con- 
tradiction, and  the  one  which  would  tend  to  discredit  the  wit- 
ness, was  that  he  had  stated  he  knew  nothing  about  the  side- 
walk. 

The  third  error  assigned  by  the  appellants  was  the  refusal  of 
the  court  to  direct  a  verdict  for  the  defendants  for  the  reason 
that  it  appeared  in  evidence  that  the  plaintiffs  had  presented 
a  claim  to  the  village  board  for  their  damages,  and  that  the 
board  had  rejected  the  claim.  It  is  apparent  that,  under  the 
provisions  of  the  village  charter,  this  was  not  such  a  demand 
as  the  charter  requires  must  be  presented  to  the  board  for  their 
action  before  a  suit  can  be  brought  thereon;  and  this  is  ad- 
mitted by  the  learned  counsel  for  the  appellants.  The  fact  that 
they  did  present  their  claim,  and  that  it  was  rejected  by  the 
board,  cannot  put  them  in  a  worse  condition  than  they  would 
have  been  in  if  they  had  never  presented  it.  Presenting  a  claim 
for  allowance  and  audit  by  the  village  board  does  not  require 
or  authorize  the  party  presenting  it  to  appeal  from  the  order 
disallowing  the  same,  in  the  manner  provided  in  the  charter, 
if  the  nature  of  the  claim  is  such  as  the  board  is  not  author- 
ized to  audit  and  allow.  Stringham  v.  Board  of  /Supervisors, 
24  Wis.,  594. 

The  learned  counsel  for  the  appellants  has  argued  at  consid- 
erable length,  and  with  great  earnestness,  that  the  trial  judge 
committed  an  error  in  refusing  to  permit  the  counsel  for  the 
defendants  to  make  any  answer  to  the  argument  made  by  the 
counsel  for  the  plaintiffs  to  the  jury.  The  record  shows  that 
after  the  evidence  on  both  sides  was  closed,  the  counsel  for  the 
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defendants  asted  the  court  to  direct  the  counsel  for  the  plaint- 
iffs to  open  his  case  and  make  his  argument  to  the  jury;  or,  in 
case  such  direction  were  not  given,  that  the  counsel  for  the  de- 
fendants be  permitted  to  close  the  argument  to  the  jury.  This 
the  learned  circuit  judge  refused  to  do,  and  stated  that  "  the 
rule  established  in  his  -circuit  for  the  trial  of  cases  before  a 
jury  was  to  require  the  plaintiff  to  open  his  case  to  the  jury 
before  he  introduces  his  evidence.  After  the  plaintiff  closes 
his  evidence,  the  defendant  opens  his  case  to  the  jury  before 
offering  his  evidence;  and  when  the  evidence  is  closed  the  de- 
fendant's counsel,  if  he  chooses,  may  sum  up  to  the  jury,  and 
the  plaintiff's  counsel  closes  by  his  argument  to  the  jury." 

The  learned  counsel  for  the  appellants  complains  of  thi^ 
order  of  proceeding  as  unjust  and  oppressive,  and  one  which 
ought  not  to  be  tolerated;  especially,  he  urges,  unless  the 
plaintiff,  in  his  closing  argument  to  the  jury,  be  confined 
strictly  to  a  reply  to  arguments  made  by  the  attorney  for  the 
defendant. 

We  are  unable  to  perceive  that  any  injustice  is  likely  to  re- 
sult from  the  rule  adopted  by  the  learned  circuit  judge.  The 
rule  is  certainly  a  very  old  one,  and  has  been  the  rule  for  the 
trial  of  cases  in  the  courts  of  New  York,  and  some  other 
states,  for  a  great  many  years,  and  is  the  rule  in  the  state  of 
New  York  at  this  time,  as  we  infer  from  the  statement  of  the 
manner  of  conducting  a  jury  trial  in  that  state  by  Mr.  Wait, 
in  his  Practice.  Mr.  Wait  says:  "When  the  cause  is  ready 
to  proceed,  the  counsel  for  the  plaintiff,  or  the  party  entitled 
to  begin,  proceeds  to  open  the  case  to  the  jury,"  and  then  states 
the  nature  of  such  opening.  3  Wait's  i^r.,  113.  On  page 
115  he  says:  "After  the  plaintiff  has  put  in  his  evidence  and 
rested  his  case,  the  defendant  may  open  his  case  to  the  jury;" 
and  on  page  167  he  says:  "After  the  testimony  is  all  in  on 
both  sides,  unless  there  be  a  motion  for  a  nonsuit,  or  the  court 
otherwise  directs,  counsel  next  proceed  to  sum  up  the  cause  to 
the  jury;"  and  on  page  168:  "When  the  plaintiff  has  the  af- 
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firmative,  as  is  most  frequently  the  case,  the  counsel  for  the  de- 
fendant should  first  address  the  jury,  .  .  .  and  the  party  who 
begins  on  the  trial  is  entitled  to  the  closing  address."  This  is 
the  rule  adopted  by  the  learned  circuit  judge  before  whom  this 
case  was  tried,  and  it  is  the  practice  followed  by  most  of  the 
circuit  judges  of  this  state.  We  are  unable  to  see  how  the  de- 
fendant is  likely  to  be  prejudiced  by  this  rule,  so  long  as  the 
court  restricts  the  counsel,  in  their  remarks,  to  the  real  issues 
in  the  case,  as  it  clearly  has  the  right  to  do,  and  as  we  are 
to  presume  was  done  in  this  case. 

This  court  held  in  Brown  v.  Swineford^  4A  Wis.,  282,  that 
if  the  trial  judge  refuses,  when  his  attention  is  called  to  the 
matter,  to  confine  counsel  to  the  argument  of  the  questions  in 
issue,  such  refusal  will  be  held  error,  for  which  this  court  will 
reverse  a  verdict  rendered  in  favor  of  the  party  whose  counsel 
has  been  guilty  of  wandering  from  the  real  issues  in  the  case 
to  discuss  matters  irrelevant  and  foreign  to  such  issues,  when 
it  is  apparent  that  such  irregularity  has  been  prejudicial  to 
the  interest  of  the  opposite  party.  What  was  said  in  this  case 
as  to  the  propriety  of  confining  the  counsel  of  the  plaintifi*  to 
a  strict  reply  to  the  argument  of  the  counsel  for  defendant, 
when  he  waives  his  opening  to  the  jury,  after  the  evidence  is 
closed,  was  outside  of  any  question  raised  or  decided  in  that 
case,  and  was  not  intended  as  establishing  any  absolute  rule  for 
the  government  of  the  trial  of  causes  at  the  circuit.  It  is 
evident  that  no  such  rule  of  practice  was  intended  to  be  forced 
upon  the  trial  judges,  from  the  fact  that  the  new  rules  adopted 
by  this  court  for  the  government  of  proceedings  and  trials  in 
the  circuit  courts,  do  not  establish  any  such  practice. 

The  twenty-third  rule  affirms  the  practice  which  has  always 
prevailed  in  this  state,  that  "  the  party  having  the  affirmative 
shall  be  entitled  to  the  opening  and  closing  argument,"  and 
only  makes  it  imperative  that  "  in  the  opening  the  points  and 
authorities  relied  on  shall  be  stated."  Under  this  rule  it 
could  not  be  held  that  the  plaintiff,  in  hi^  opening,  would  be 
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compelled  to  exhaust  his  argument  upon  the  facts  of  the  case. 
He  would  be  compelled  to  state  his  points  and  refer  to  his 
authorities,  or  the  court  would  very  properly  prohibit  him 
from  making  and  arguing  them  after  the  argument  of  the  de- 
fendant was  closed.  But  having  fairly  stated  his  points  and 
cited  his  authorities  in  his  opening,  he  might,  undoubtedly,  if 
he  saw  fit,  discuss  the  points  made  in  his  opening  or  in  his 
closing,  or  in  both,  as  he  might  deem  best.  If  we  should 
hold  it  error  to  permit  the  counsel  having  the  closing  argu- 
ment to  make  any  comments  upon  the  case  except  such  as  were 
strictly  in  reply  to  the  argument  of  the  defendant,  we  would 
open  a  new  and  broad  field  for  the  assignment  of  errors;  and 
if  such  errors  were  held  suflScient  to  set  aside  verdicts,  the 
tendency  would  be  to  defeat,  rather  than  promote,  justice. 

We  are  not  inclined  to  extend  the  rule  as  laid  down  by  this 
and  other  courts,  "  that,  in  the  absence  of  any  positive  rules 
upon  the  subject,  the  order  of  argument  to  the  jury  is  matter 
of  practice,  within  the  control  of  the  trial  judge,  and  an  ap- 
pellate court  will  not  interfere  unless-  there  is  a  clear  abuse  of 
discretion,  and  there  is  good  ground  for  believing  that  the 
party  complaining  has  been  injured  by  a  wrong  ruling  as  to 
such  order."  Marsluzll  v.  American  Express  Co.^  7  Wis.,  1; 
Central  Bank  v.  St,  John^  17  Wis.,  157;  Savings  Bank  v. 
Shakman^  30  Wis.,  833;  Bonnell  v.  Jacobs^  36  Wis.,  59;  Axis-, 
tin  V.  Austin,  45  Wis.,  523^  As  the  record  in  this  case  does 
not  disclose  any  facts  which  tend  to  show  that  the  appellant 
was  injured  by  the  order  of  argument  directed  to  be  had  on 
the  trial  of  this  action,  we  could  not  reverse  the  judgment 
were  we  to  adopt  the  opinion  of  the  learned  counsel  for  the 
appellant,  that  the  circuit  judge  should  have  directed  the 
plaintiff  to  open  his  case  to  the  jury,  or  otherwise  have  I'e- 
stricted  him  in  his  final  address  to  the  jury  to  a  strict  reply  to 
the  defendant's  argument. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
affirmed. 
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Haben  vs.   Harshaw. 

April  26  —  Mai/ 11, 1880, 

Paktnership.    (1)  May  assume  individual  debt  of  partner.    (2)  Evidence 

to  show  firm  liahility. 
Fraudulent  Conveyance.    (3)  Preference  not  conclusive  of  fraud, 

1.  A  partnership  may  assume  the  individual  debts  of  one  of  its  members, 

and  none  but  existing  creditors  can  question  the  transaction. 

2.  Where  aL  trading  firm  consisted  of  a  husband  and  his  wife  and  the  father 

of  the  latter,  tiie  wife  having  a  separate  estate,  and  her  father  living 
with  the  other  partners  as  a  member  of  the  family,  without  paying 
board,  and  without  any  account  being  kept  between  them,  these  facts 
may  properly  be  given  in  evidence  to  show  that  an  indebtedness  which 
included  store  and  family  expenses,  and  for  which  the  mortgage  in  dis- 
pute was  given,  was  a  firm  indebtedness. 

3.  Though  the  fact  that  there  was  a  preference  given  to  certain  creditors  in 

executing  a  mortgage,  may  be  considered  by  the  jury  with  the  other 
facts  and  circumstances  in  the  case,  in  determining  whether  the  mortgage 
is  fraudulent,  there  is  no  error  in  an  ini.truction  that  such  preference  **  is 
not  an  evidence  of  fraud/* 

APPEAL  from  the  Couuty  Court  of  Winnehago  County. 
.  Replevin.  The  goods  in  controversy  formed  part  of  the 
stock  in  trade  of  F.  X.  Haben  &  Co.,  and  are  valued  at  about 
$75.  Plaintiff  claims  them  by  virtue  of  a  chattel  mortgage 
from  the  firm.  Defendant  justifies  as  sheriff  under  an  attach- 
ment sued  out  by  certain  creditors  of  said  firm. 

The  members  of  this  firm  were  F.  X.  Haben  and  his  father- 
in-law,  James  Nagle.  The  business  of  the  firm  was  that  of  a 
retail  grocery,  Nagle  furnishing  most  of  the  capital.  He  was 
an  old  man,  incapable  of  active  business,  and  lived  with 
Haben.  The  store  in  which  the  business  was  carried  on  was 
owned  by  Mrs.  Haben.  Plaintiff  was  a  brother  of  F.  X. 
Haben,  and  was  engaged  in  the  clothing  trade.  The  indebt- 
edness for  which  the  mortgage  was  given  to  the  plaintiff  was 
for  goods  furnished  to  the  family  of  F.  X.  Haben;  for  money 
loaned  to  him,  and  used,  as  he  testified,  in  the  business;  and 
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also  for  goods  furnished  upon  orders  of  F.  X.  Habeii,  given  in 
payment  for  work  upon  the  store  building,  and  for  merchan- 
dise used  by  the  firm.  The  account  was  kept,  upon  the  plaint- 
iffs books,  in  the  name  of  F.  X.  Haben. 

On  July  1,  1876,  fhe  firm,  with  the  consent  of  both  part- 
ners, gave  to  plaintiflE  its  note  for  $300  to  pay  this  account, 
which  then  amounted  to  that  sum;  and  on  June  1,  1878,  a 
further  account  of  the  same  kind  having  accrued,  amounting 
to  $109.25,  again  gave  its  note  for  the  last  named  amount 
On  September  10,  1878,  both  these  notes  were  taken  up,  and 
a  new  note  given  for  the  sum  of  $409.25,  payable  one  day 
after  date,  and  secured  by  chattel  mortgage  on  the  entire 
partnerslvip  stock,  valued  at  $600;  under  which  mortgage 
plaintiff  took  possession  the  same  day. 

Upon  the  trial,  the  plaintiff  was  allowed,  against  defend- 
ant's objection,  to  introduce  certain  evidence  as  to  the  manner 
in  which  the  members  of  the  firm  lived,  and  how  their  neces- 
sary expenses  of  living  were  paid.  The  nature  of  this  testi- 
mony is  indicated  in  the  opinion. 

The  court  charged  the  jury  that  the  firm  of  Haben  &  Co. 
had  the  right,  with  the  knowledge  and  consent  of  all  the  mem- 
bers, to  assume  the  individual  debt  of  a  partner,  and  that,  ex- 
cept as  against  existing  creditors  of  the  firm,  it  would  thereby 
become  a  valid  firm  obligation.  It  also  charged,  among  other 
things,  that,  "  under  the  law  that  exists  now,  it  is  not  an  evi- 
dence of  fraud,  that  a  man  prefers  one  creditor  to  another." 

There  was  a  verdict  and  judgment  for  the  plaintiff;  and  de- 
fendant appealed. 

For  the  appellant  there  was  a  brief  by  'Finch  &  Barber ^  and 
oral  argument  by  C.  W.  Felker: 

A  copartnership  has  no  right  to  transfer  partnership  prop- 
erty for  the  payment  of  the  individual  debt  of  one  partner, 
to  the  exclusion  of  the  firm  creditors.  Keith  v.  Firik^  47  111., 
274;  WiUonv,  Robertson^  21  N.  Y.,  587;  Kirby  v/Schoon- 
maker^  3  Barb.  Ch.,  48.     The  fraud  upon  the  creditors  of  the 
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copartnership  was  committed,  not  when  the  notes  were  given, 
bat  when  the  chattel  mortgage  was  executed,  when  the  firm 
property  was  appropriated  to  pay  the  notes.  At  least,  the  en- 
tire business  should  have  been  regarded  as  one  transaction,  and, 
if  any  part  of  it  was  tainted  with  fraud,  the  whole  was  bad. 
Coolidge  v.  Melvin^  42  X.  H.,  510;  Bump  on  Fraud.  Con  v., 
470.  The  court  in  effect  instructed  the  jury  that  the  attach- 
ment plaintiffs  could  not  attack  the  mortgage,  because  they 
were  not  creditors  at  the  time  the  original  notes  were  given. 
Snch  a  rule  would  encourage  and  assist  fraud.  The  true  rule 
is,  that  an  intent  to  defraud  antecedent  creditors  is  prima 
facie  evidence  of  an  intent  to  defraud  subsequent  creditors. 
Born  V.  Volcano  Co.y  13  Cah,  62;  Carpenter  v.  Hoe,  10  N. 
T.,  227;  Burdt  v.  Courtenay,  4  Met,  (Ky.),  139.  Paying  off 
one  debt  by  contracting  another  is  not  getting  out  of  debt. 
In  such  instances  the  subsequent  creditors  are  subrogated  to 
the  rights  of  tlie  creditors  whose  claims  their  means  have  been 
used  to  pay.  Madden  v.  Day^  1  Bailey,  337;  Mills  v.  Morris^ 
Hoff.  Ch.,  419;  Savage  v.  Murphy,  34  N.  Y.,  508;  Holmes 
V.  Penney,  3  K.  &  J.,  90;  Brown  v.  McDonald,  1  Hill's  Ch., 
297;  Wilson  V.  Biichanan,  7  GrsittySM;  Churchill  v.  Wells,! 
Cold.,  364.  In  this  case  the  court  not  only  held  that  the  subse- 
quent creditors  could  not  attack  the  validity  of  the  transfer,  but 
assumed  as  a  fact  that  the  prior  debts  of  the  firm  had  been 
paid.  2.  The  charge  of  the  court  upon  the  subject  of  prefer- 
ring creditors  was  erroneous.  Although  a  debtor  may  make 
choice  of  the  person  whom  he  will  pay,  the  very  fact  of  prefer- 
ence may  be  considered  by  the  jury  in  determining  the  ques- 
tion of.  good  faith.  The  right  must  be  exercised  in  such  way 
as  not  to  hinder  and  delay  creditors.  Stoddard  v.  Butler,  20 
Wend.,  507;  Bilby  v.  Baggin,  3  J.  J.  Marsh.,  208;  Crownin- 
shield  V.  Kittridge,  7  Met,  520;  Bunn  v.  AM,  22  Pa.  St.,  387; 
RoUnson  v.  Stewart,  10  N.  Y.,  189. 

Moses  Hooper,  for  the  respondent: 

If  any  fraud  upon  the  creditors  of  F.  X.  Haben  &  Co.  was 
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intended  or  perpetrated,  it  was  when  the  notes  were  first  given 
to  balance  plaintiff's  accounts.  But  there  is  no  fact  in  the 
hifttorj  of  the  matter  indicating  fraud.  The  accounts  were 
really  firm  accounts.  The  family  of  F.  X.  Haben  was  really 
the  firm,  and  the  merchandizing  and  support  of  the  family  were 
all  one  joint  operation  of  the  firm.  These  notes  of  the  firm 
having  been  duly  given,  there  could  be  no  constructive  fraud 
in  making  a  new  firm  note  or  mortgage  to  secure  their  pay- 
ment A  creditor  may  lawfully  seek  preference.  Fergxiaorh 
V.  Kumler^  11  Minn.,  lOi;  Keen  v.  Kleckner^  42  Pa.  St.,  529; 
Lord  V.  Jf'isheTy  19  Ind.,  7;  Wheaton  v.  Neville.  19  Cal., 
41;  Bump  on  Fraud.  Con  v.,  217-21.  But  even  if  the 
accounts  were  private,  the  charge  of  the  court  that  the  firm 
had  the  right  to  assume  payment  thereof,  as  against  all  the 
world  but  existing  creditors,  was  correct  The  authorities  go 
even  further,  and  permit  partners  to  pay  individual  debts  when 
insolvent^  if  there  is  no  actual  fraud  intended.  Sigler  v, 
Knox  Co.  Bank^  8  Ohio  St,  511;  Schaeffer  v.  FUAiaUj  17 
Ind, J  463;  JH'ational  Bank  v.  Sprague^  20  N.  J.  Eq.,  13.    • 

Obton,  J.  It  seems  to  us  that  the  uncontradicted  evidence 
in  this  case  very  conclusively  proved  that  the  original  indebt- 
edness for  which  the  chattel  mortgage  of  the  firm  of  F.  X. 
Haben  &  Co.  was  given  to  the  plaintiff,  was  the  indebtedness 
of  the  firm,  and  this  the  jury  may  be  presumed  to  have  found; 
and  therefore  most  of  the  errors  complained  of  became  im- 
material, and  were  cured  by  the  verdict. 

It  was  certainly  competent  to  show,  by  the  manner  in  which 
the  firm  conducted  their  business,  that  this  indebtedness  arose 
out  of  it,  and  that  it  was  partnership  indebtedness;  and  there- 
fore the  questions  objected  to  as  to  the  manner  in  which  the 
partners  lived,  and  as  to  their  domestic  and  business  relations 
with  each  other,  while  conducting  the  business  of  the  firm, 
were  proper,  as  bearing  directly  upon  the  question  in  dispute. 

It  seems  that  James  Nagle,  one  of  the  partners,  was  the 
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father-in-law  of  F.  X.  Haben,  and  had  furnished  some  part 
of  the  money  capital,  but  was  very  old  and  feeble,  and  did  no 
business  personally,  and  that  he  and  his  wife  lived  with  and 
were  taken  care  of  by  F.  X.  Haben  and  his  wife,  and  that  they 
paid  no  board,  and  no  accounts  were  kept  between  them;  and 
that  Margaret  Haben,  the  other  partner,  was  the  wife  of  F. 
X.  Haben,  and  owned  the  store  building;  and  that  they  all  of 
them  lived  together  as  one  family,  over  the  store  in  which  the 
goods  were  kept  and  sold,  and  received  their  joint  support  put 
of  the  business;  and  that  this  indebtedness  was  incurred  for 
store  and  family  expenses,  and  for  the  use  of  the  general  busi- 
ness. 

The  matter  complained  of  in  the  charge  of  the  court,  that 
the  firm  had  the  right  to  assume  the  indebtedness,  even  if  it 
were  the  individual  indebtedness  of  F.  X.  Haben,  and  that 
none  but  existing  creditors  could  question  it,  was  quite  imma- 
terial in  view  of  the  above  evidence;  but,  as  based  upon  the 
assumption  that  it  was  the  individual  indebtedness  of  F.  X. 
Haben,  it  was  not  error.  See  Sigler  v.  Knox  Co.  BaiiJc^  8 
Ohio  St.,  511,  and  other  authorities  cited  in  the  brief  of  the 
respondent's  counsel. 

The  matter  of  exemption  was  properly  submitted  to  the 
jury,  depending  upon  a  severance  of  the  partnership  interests 
in  the  property;  and  there  was  no  error  in  charging  the  jury 
that,  in  case  of  such  exemption,  the  fraudulent  intent,  in 
order  to  defeat  the  mortgage,  need  relate  only  to  the  part  not 
exempt,  because  fraud  as  to  any  part  of  the  debt  or  property 
would  be  as  fatal  to  the  mortgage  as  fraud  as  to  the  whole. 

It  would  be  clearly  incorrect  to  say  that  preference  of  cred- 
itors in  giving  the  mortgage  was  "an  evidence  of  fraud," 
although  such  fact  might  be  properly  considered  by  the  jury, 
with  all  of  the  other  facts  and  circumstances  connected  with 
the  transaction,  as  bearing  upon  the  question.  The  charge  of 
the  court,  therefore,  that  preference  of  creditors  was  not  "  an 
evidence  of  fraud,"  was  not  error.    The  language  ^^an  evi- 
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dence  of  fraud,"  is  too  strong,  and  might  very  well  be  under- 
stood by  the  jury  as  meaning  conclusive  proof  of  fraud. 

The  other  errors  complained  of  become  technical  and  unim- 
portant in  view  of  the  real  merits  of  the  case,  supported  by 
the  undisputed  evidence;  and  the  very  full  and  fair  charge  of 
the  court  on  the  main  question,  of  the  fraudulent  intent  of 
the  transaction,  coupled  with  the  unquestfonable  legal  propo- 
sition, that,  if  there  was  no  intent  to  defraud,  the  firm  had  the 
right  to  prefer  their  creditors,  was  a  substantially  correct 
presentation  of  the  whole  case. 

The  jury  must  be  presumed  to  have  found  against  the  de- 
fendant on  the  question  of  fraud  thus  fairly  and  fully  pre- 
sented ;  and  we  can  find  no  error  in  the  record  which  would 
justify  a  disturbance  of  the  verdict. 

By  the  Court.  —  The  judgment  of  the  county  court  is 
affirmed,  with  costs. 


Parry  vs.  Spikes  and  others. 

ApHl  26  —  May  11, 1880. 

Guaranty:  Statute  of  Frauds. 


A  written  guaranty  upon  a  negotiable  promissory  note,  though  referring  to 
'  the  note,  and  made  at  the  same  time  with  it,  and  constituting  a  ground 
of  the  credit  given  to  the  maker,  is  void  by  the  statute  of  frauds,  if  it 
fails  to  express  the  consideration.  Taylor  v.  Pratt,  3  Wis.,  674,  ad- 
hered to  on  the  principle  of  stare  decisis;  and  Houghton  v.  Ely,  26  id., 
181,  distinguished. 

APPEAL  from  the  County  Court  of  Winnebago  County. 

Action  against  defendants  as  guarantors  of  the  payment  of 
a  promissory  note.  The  case  made  by  the  complaint  was  this: 
On  the  2d  of  August,  1877,  at  Oshkosh,  one  Stanley  sold  to  one 
Ellsworth  a  large  quantity  of  goods;  and,  in  part  payment 
therefor  and  in  consideration  thereof,  Ellsworth  executed  and 
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delivered  to  Stanley  liis  promissory  note,  whereby,  "  one  year 
after  date,  for  value  received,"  he  promised  to  pay  said  Stan- 
ley or  order  $150  with  interest  at  a  specified  rate.  After  the 
execution  of  the  note  and  before  its  delivery  to  the  payee,  and 
for  the  purpose  of  giving  said  note  additional  credit,  and  in 
consideration  of  the  sale  and  delivery  of  said  goods  by  Stan- 
ley to  Ellsworth,  defendants,  with  the  intention  of  giving 
said  note  security  and  original  validity,  "indorsed  and  signed 
said  note  on  the  back  as  follows:  '  We  the  undersigned  jointly 
guaranty  the  payment  of  the  within  note.' "  [Signed  by  the 
defendants.]  After  the  execution  and  indorsement  of  the  said 
note  as  aforesaid,  and  in  consideration  of  the  sale  and  delivery 
of  said  goods  to  Ellsworth  by  said  Stanley,  the  note  was  de- 
livered to  the  payee,  who  afterwards  assigned  and  transferred 
the  instcument  for  value  to  the  plaintiff,  who  is  the  lawful 
owner  and  holder  thereof,  and  of  the  indebtedness  secured 
thereby.  The  complaint  further  alleges  due  presentment  of 
the  note  to  the  njaker  for  payment;  his  refusal  of  payment; 
due  notice  to  the  defendants;  and  that  they  are  now  justly  in- 
debted to  plaintiff  on  said  "  note,  indorsement  and  guaranty" 
to  the  full  amount  of  the  principal  and  accrued  interest. 

Defendants  demurred  to  the  complaint  as  not  stating  a  cause 
of  action;  and  plaintiff  appealed  from  an  order  sustaining  the 
demurrer. 

G.  J.  Cox,  for  appellant: 

The  origmal  consideration  to  the  maker  embraces  the  guar- 
antors as  well  as  the  principal,  where  the  guaranty  is  contem- 
porary with  the  principal  contract.  2  Daniel  on  Neg.  Inst., 
§  1759 ;  Houghton  v.  Ely,  26  Wis.,  181 ;  Gorman  v.  Ketohum, 
33  id.,  427;  Ives  v.  Basley,  35  Md.,  262  (6  Am.,  411); 
Burton  v.  Hansford,  10  W.  Va.,  470  (27  Am.,  571);  Bar- 
low  V.  Myers,  64  N.  T.,  41 ;  Leonard  v.  Yredenburgh,  8  Johns., 
29.  In  Taylor  v.  Pratt,  3  Wis.,  674,  it  did  not  appear  that 
the  indorsement  and  guaranty  were  before  delivery  of  the 
note,  or  that  it  was  protested  at  maturity;  but  if  that  case  is  in 
Vol.  XLTX.  — 25 
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conflict  with  the  principle  above  stated,  it  has  been  overruled 
by  the  later  Wisconsin  cases  cited.  Where  the  indorsement  or 
guaranty  is  made  for  the  purpose  of  procuring  credit  for  the 
note,  the  indorsers  or  guarantors  are  liable.  Cromwell  v, 
Heioitt,  40  N.  T.,  491;  White's  Bank  v.  Mi/les,  73  id.,  335; 
Burton  v.  Hansfordy  supra;  Moore  v.  CrosSy  19  N.  Y.,  227; 
Richardsv.  Waring y  1  Keyes,  575;  Chxiddock  v.  Van  NesSy 
35  K  J.,  517  (10  Am.,  256);  Filbert  v.  'Finkleinery  68  Pa. 
St.,  243  (8  Am.,  176);  Rothschild  v.  Orix,  31  Mich.,  150  (18 
Am.,  171);  Jones  v.  Goodwiny  39  Cal.,  493  (2  Am.,  473,  and 
note  by  reporter).  The  note  and  guaranty  ar^  to  be  read  to- 
gether; and  the  words  "value  received,"  on  the  face  of  the 
note,  express  the  consideration  for  both.  Houghton  v.  Flj/y 
supra;  Sears  v.  Zoy,  19  Wis.,  96;  Washburn  v.  Fletchery  42 
id.,  152;  DMman  v.  Hammely  45  id.,  466;  Leonard  v.  Vre- 
denburghy  supra.  Although  the  consideration  for  a  promise 
may  pass  to  a  third  person,  and  not  to  the  promisor,  still,  if 
the  promise  is  made  at  the  time  the  credit  is  given,  and  it  is 
given  on  the  strength  of  such  promise,  it  is  held  to  be  an 
original  undertaking,  and  not  within  the  statute  of  frauds. 
Hall  V.  Woody  4  Chand.,  36  (3  Pin.,  308);  Thayer  v.  Gallupy 
13  Wis.,  539;  Snyder  v.  Wrighty  id.,  691;  Dyer  v.  GibsoUy 
16  id.,  557;  Shook  v.  Vanmatery  22  id.,  532;  Putney  v.  Farn- 
ha?ny27  id.,  187;  Vogel  v.  Mclms,  31  id.,  306;  Young  v. 
Frejichy  35  id..  Ill;  Hull  v.  Browny  35  id.,  652;  Cody  v. 
Sheplierdy  12  id.,  639;  Davis  v,  Barrony  13  id.,  227;  King  v. 
Ritohiey  18  id.,  554;  Jones  v.  Goodwiny  39  Cal.,  493  (2  Am., 
473);  Rioard  v.  Sandersony  41  N.  T.,  179;  Barker  v.  Brad- 
ley y  42  id.,  316;  Coster  v.  Mayor y  43  id.,  399;  Barlow  v. 
MeyerSy  64  id.,  41;  Vrooman  v.  Turnery  69  id.,  280;  Miller 
V,  Winchelly  70  id.,  437;  Pomeroy  on  Spec.  Perf.,  548.  If  the 
written  guaranty  is  void,  the  writing  over  the  signatures  has 
no  significance,  and  defendants  should  be  treated  as  indorsers, 
the  complaint  containing  proper  averments  for  that  purpose. 
Charles  W.  Felkery  for  the    respondents,  argued,  among 
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other  things,  that  the  guaranty  is  in  its  own  nature  an  inde- 
pendent contract,  and  an  undertaking  for  another.  Taylor  v. 
Pratt,  3  Wis.,  674;  Brewster  v.  Silence,  8  N.  Y.,  207;  Ten 
Eyck  V,  Brown^  3  Pin.,  452;  Finker  v.  McCauley,  3  Mich., 
188;  Bouv.  Law  Die,  "Guaranty;"  Brandt  on  S.  &  G.,  §§  1, 
2;  Fell  on  Guaranty,  1.  To  the  point  that  the  guaranty  was 
void  for  failure  to  express  the  consideration,  he  cited  Wain  v. 
WarlterSy  5  East,  10;  Brewster  v.  Silence,  supra;  Mallory 
V.  Gillett,  21  KY.,  412;  Draper  v.  Snow,  20  id.,  331;  2 
Daniel  on  Neg.  Inst.,  §  1763,  and  especially  Taylor  v.  Pratt, 
supra,  and  Hutson  v.  Field,  6  "Wis.,  407;  and  he  contended 
that  in  Hougliton  v,  Ely  and  Gorman  v,  Ketchum,  which 
were  both  cases  of  blank  indorsements  of  non- negotiable 
notes,  the  court  did  not  overrule  the  doctrine  of  Taylor  v. 
Pratt.  He  also  contended  that  most  of  the  cases  cited  for 
the  appellant  were  either  cases  of  blank  indorsements  (having, 
as  this  court  said  in  Taylor  v.  Pratt,  "  no  analogy  to  the  ques- 
tion now  before  us"),  or  cases  in  which  the  promisor  undertook 
to  pay  his  own  debt  upon  a  consideration  passing  to  himself, 
or  cases  of  written  guaranties  expressing  a  consideration  upon 
their  face. 

Cole,  J.  The  ruling  of  the  county  court  sustaining  the 
demurrer  to  the  complaint  is  clearly  supported  by  the  decision 
in  Taylor  v.  Pratt,  3  Wis.,  674,  decided  by  this  court  a  quar- 
ter of  a  century  ago.  The  facts  stated  in  the  complaint  are 
substantially  the  same  as  those  presented  on  the  record  in 
that  case;  consequently  the  order  cannot  be  reversed  without 
overruling  Taylor  v.  Pratt. 

We  are  decidedly  opposed  to  unsettling  a  rule  of  law  of 
such  practical  importance  in  the  business  transactions  of  every 
day,  which  was  established  so  long  ago  upon  the  fullest  argu- 
ment, after  great  deliberation,  whatever  might  be  our  views 
upon  the  point  as  a  new  question.  "  Stability  and  certainty 
in  the  law  are  always  of  the  first  importance.     They  are  more 
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especially  so  in  cases  arising  under  the  statute  of  frauds  than 
any  other.  There  is  no  statute  the  provisions  of  which  enter 
more  frequently  into  the  transactions  of  tr^de  apd  commerce. 
It  is  a  matter  of  daily  and  hourly  interest  that  they  should 
be  remembered  and  attended  to."  Dixon,  C.  J.,  in  Houghton 
V.  :^ly,  26  Wis.,  181-195.  These  observations  of  the  chief 
justice  have  great  weight  in  cases  of  this  character.  The 
learned  counsel  for  the  plaintiff  insists  that  the  doctrine  of 
Taylor  v.  Pratt  has  been  greatly  weakened,  if  not  directly 
overthrown,  in  subse^Juent  cases  decided  by  this  court.  But 
this  is  a  mistake.  It  is  true,  Dixon,  C.  J.,  in  Houghton  v. 
Ely^  makes  a  vigorous  attack  upon  the  doctrine  of  Taylor  v. 
Pratt^  and  attempts  to  show  that  it  is  unsound  in  principle 
and  opposed  to  the  great  weight  of  authority.  But  the  ma- 
jority of  the  court  did  not  concur  in  the  chief  justice's  strong 
disapproval  of  the  doctrine  of  Taylor  v.  Pratt.  For,  while  I 
agreed  with  the  chief  justice  in  holding  the  defendants,  in 
Houghton  v.  Ely^  as  not  within  the  protection  of  the  statute 
of  frauds,  and  'liable  as  joibt  makers  —  they  having  written 
their  names  on  the  back  of  a  non-negotiable  promissory  note, 
at  the  time  it  was  made  and  delivered  to  the  payee,  for  the 
purpose  of  giving  the  instrument  additional  credit, —  I  stated 
that  I  should  adhere  to  the  decision  in  Taylor  v.  Pratt  in  a 
case  presenting  the  €ame  facts. 

Mr.  Justice  Paine  combated  the  views  of  the  chief  justice 
in  an  opinion  marked  by  his  usual  clearness  of  reasoning  and 
logical  precision,  saying  that  while  the  decision  in  Taylor  v, 
Pratt  stood  opposed  to  an  indefinite  number  of  authorities, 
there  was  still  no  doubt  that  it  was  in  accordance  with  the 
statute  of  frauds,  and  he  thought  the  contract  of  defendants 
in  Houghton  v.  Ely  came  within  the  principle  decided  in  the 
former  case.  But  the  majority  did  not,  in  Houghton  v.  Ely^ 
attempt  to  overrule  Taylor  v.  Pratt^  and  the  latter  case  stands 
to-day  as  the  law  of  this  state  upon  the  point  decided.  That 
point  was,  as  stated  by  Mr.  Justice  Paine,  in  his  opinion  just 
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referred  to,  that  a  written  guaranty  upon  a  negotiable  promis- 
sory note,  thongh  referring  to  the  note,  and  though  made  at 
the  same  time  with  the  note,  and  constituting  a  ground  of  the 
credit  given  to  the  maker,  was  void  within  the  statute  of  frauds, 
because  it  did  not  express  the  consideration  for  the  guaranty. 
Page  204.  The  facts  set  forth  in  the  complaint  show  that  this 
was  the  precise  nature  of  the  guaranty  entered  into  by  the  de- 
fendants. In  other  words,  it  is  the  case  of  Taylor  v.  Pratt 
over  again,  in  every  essential  element,  fact  and  feature.  The 
decision  must  be  now,  as  it  was  then,  against  the  validity  of 
the  guaranty.  It  is  idle  to  enter  upon  any  general  discussion 
of  the  question  involved.  It  is  sufficient  to  say  that  the  poi  it 
has  long  since  been  decided  against  the  plaintiff,  and  the  ar- 
gument on  both  sides  of  the  question  entirely  exhausted.  "We 
ha^e  no  hope  that  we  could  add  anything  valuable  to  the  dis- 
cussion if  we  were  to  try,  and  we  therefore  affirm  the  order. 
By  the  Court.  —  The  order  of  the  county  court  is  affirmed. 


Badgeb  vs.  The  Glens  Falls  Insurancb  Company. 

ApHl  26  —  May  11, 1880, 

Fire  Iksukance.    (1, 3)  Waiver  of  notice  and  proofs  of  loss,  what  amounts 
to,    (2f  4)  Strict  construction. 

1.  Whether  an  examination  of  the  assured,  not  under  oath,  concerning  a  loss 

by  fire,  made  by  the  insurer  a  few  days  after  such  fire,  is  a  waiver  of 
written  proofs  of  loss,  is  not  here  determined;  but  such  an  examination 
is  a  waiver  of  the  mere  notice  of  the  loss  called  for  by  the  policy. 

2.  Where  the  loss  occurred  on  the  night  of  the  29tii  and  30th  of  December, 

and  the  assured  mailed  his  proofs  on  the  29th  of  January  following, 
qucere  whether  this  was  not  a  compliance  with  a  requirement  that  such 
proofis  should  be  furnished  "within  thirty  days.'* 

3.  Where  the  only  objection  made  to  such  proofs  by  the  insurer  at  the  time 

was,  that  they  did  not  include  a  cortain  certificate  (the  assured  having 
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a  right  to  famish  such  certificate  later),  that  was  a  waiver  of  the  objec- 
tion that  they  were  not  furnished  in  time. 
4.  The  policy  provides  that  the  assured  shall  forthwith  give  notice  of  the 
loss,  **  and  within  thirty  days  render  a  particular  account  of  such  loss 
.  .  .  ;  and  shall  also  produce  a  certificate  '*  of  a  certain  character 
from  the  chief  of  the  fire  department,  etc.  Held,  that  the  provision 
must  be  construed  strictly  to  avoid  a  forfeiture,  and  that  it  does  not  re- 
quire such  certificate  to  be  produced  within  thirty  days. 


APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  on  a  policy  of  insurance  on  household  furniture  de- 
stroyed by  fire  during  the  term  of  the  policy.  The  contest 
related  solely  to  the  suflSciency  of  the  notice  and  the  proofs  of 
loss  furnished  by  defendant.  The  material  portions  of  the 
policy  are  as  follows: 

"  Persons  sustaining  loss  or  damage  by  fire  shall  forthwith 
give  notice  in  writing  of  said  loss  to  the  company,  and  within 
thirty  days  render  a  particular  account  of  such  loss,  signed 
and  sworn  to  by  them,  stating  the  time,  origin,  and  circum- 
stances of  the  fire;  the  title,  cash  value  of  all  incumbrances 
upon,  and  interest  of  claimant  and  all  otliers  in,  the  herein 
described  property;  the  amount  of  loss  or  damage;  all  other 
insurance  covering  any  of  said  property  at  any  time  since  this 
policy  was  issued,  and  a  copy  of  the  written  parts  of  all  pol- 
icies therefor;  the  change  of  title,  use,  occupation  and  posses- 
sion, if  any,  of  the  insured  property  during  the  same  time; 
whether  there  has  been  any  increase  of  risk  or  hazard;  .  .  . 
and  shall  also  produce  a  certificate,  imder  the  hand  and  seal  of 
the  chief  of  the  fire  department,  or  his  assistant,  if  said  property 
is  situated  within  the  jurisdiction  of  any  such  oflScer,  and  if 
not,  then  under  the  hand  and  seal  of  a  magistrate  nearest  to  the 
place  of  the  fire  (not  concerned  in  the  loss  as  a  creditor  or 
otherwise,  nor  related  to  the  assured),  stating  he  has  examined 
the  circumstances  attending  the  loss,  knows  the  character  and 
circumstances  of  the  assured,  and  verily  believes  that  the  as- 
sured has,  without  fraud,  sustained  loss  on  the  property  in- 


Digitized  by  LjOOQ IC 


JANUARY  TERM,  18S0.  391 

Badger  ys.  The  Glens  Falls  Insurance  Co. 

sured  to  the  amount  which  such  chief,  assistant  or  magistrate 
shall  verify." 

No  notice  in  writing  of  the  loss  was  given,  but  a  few  days 
after  the  fire  the  adjuster  or  general  agent  of  the  company  ex- 
amined the  plaintiff  and  his  wife  (although  not  under  oath), 
and  from  their  statements  made  a  full  inventory  of  the  prop- 
erty destroyed,  and  retained  the  same.  Formal  proofs  of  loss 
were  afterwards  furnished  by  the  plaintiff,  together  with  the 
required  certificate  of  the  chief  of  the  fire  department,  at  the 
time  and  under  the  circumstances  stated  in  the  opinion.  The 
court  directed  a  verdict  to  be  returned  for  the  plaintiff;  and 
from  a  judgment  on  such  verdict  the  defendant  appealed.    . 

ChaB.  TT.  FelJcer^  for  appellant: 

Plaintiff  was  required,  by  the  terms  of  his  policy,  to  give 
notice  of  loss,  in  v^viWr^g^  forthwith^  and  within  thirty  days  to 
render  a  particular  account  of  such  loss  and  furnish  a  certifi- 
cate from  the  chief  of  the  fire  department.  The  fire  occurred 
on  December  29,  1878.  No  notice  in  writing  was  given,  and, 
the  regular  proofs  of  loss  were  not  mailed  until  January  29, 
1879.  When  mailed,  they  were  not  accompanied  by  the  proper 
certificate.  The  act  of  Clifford,  the  company's  agent,  in 
taking  the  examination  of  plaintiff,  was  no  waiver  of  notice, 
because  not  done  until  January  16,  long  after  notice  was  due. 
Cornell  v.  Ins.  Co,y  18  Wis.,  387.  The  proofs  and  certificate 
were  unquestionably  too  late,  and  there  was  nothing  which 
can  be  construed  as  a  waiver  of  them.  Unless,  therefore,  the 
plaintiff  is  to  receive  at  the  hands  of  the  court  complete  abso- 
lution from  the  terms  of  the  contract,  he  cannot  recover. 
Traak  v.  Ins,  Co.,  29  Pa.  St.,  198;  May  on  Ins.,  568,  §465; 
Wood  on  Ins.,  691,  693,  §§  411,  412;  Cornell  v.  Ins.  Co.,  su- 
pra; Bonner  v.  Ins.  Co.,  13  Wis.,  677;  Smith  v.  Ins.  Co.,  1 
Allen,  297;  Blakely  v.  Ins.  Co.,  20  Wis.,  205;  Caiyen, 
ter  V.  Ins.  Co.,  4  id.,  22.  It  seems  contrary  to  sound  policy 
to  construe  the  acts  of  agents  in  examining  into  the  facts  of  a 
loss,  as  waiving  the  conditions  of  the  policy.     Most  losses  are 
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adjusted  in  this  way  without  delay  or  expense  to  the  assured. 
But  if  the  courts  are  swift  to  discover  in  these  acts  waivers  of 
the  express  conditions  of  the  contract,  the  insurer  and  assured 
will  be  at  once,  in  case  of  a  loss,  put  at  arm's  length,  and  the 
speedy  and  equitable  settlement  of  losses  will  be  prevented. 

Gabe  Boucky  for  respondent: 

1.  The  condition  requiring  proofs  of  loss  within  thirty 
days  is  in  the  nature  of  an  independent  covenant.  No  for- 
feiture ifl  predicable  thereon.  As  the  insurer  furnished  the 
policy,  it  is  fair  to  infer  that  if  any  forfeiture  had  been  in- 
tended, it  would  have  been  expressed.  The  insurer's  remedy  for 
non-compliance  is  therefore  upon  the  covenant,  for  damages 
sustained.  On  the  question  of  dependent  and  independent 
covenants,  see  1  Wms.  Saund.,  320,  note  4;  Kingston  v.  Pres- 
ton,  Doug.,  690;  2  Parsons  on  Con.  (3d  ed.),  37-39;  1  Hill- 
iard  on  Con.,  140,  §  14;  PropW  of  Mill-Dam  Found,  v.  Hovey, 
21  Pick.,  417.  2.  This  condition  is  no  part  of  the  contract  of 
insurance.  It  serves  only  to  fix  the  time  when  the  loss  shall 
become  payable,  and  a  failure  simply  suspends  payment.  Mc- 
Master  v.  P.  and  D.  of  Ins.  Co.,  55  K  Y.,  222;  Franklin 
Ins,  Co.  V.  Chicago  Ins.  Co.,  36  Md.,  102;  Priest  v.  Citizens^ 
Ins.  Co.,  3  Allen,  604;  Weide  v.  Germania  Ins.  Co.,  1  Dillon, 
441.  This  position  is  sustained  by  the  authorities  holding 
that  if  proofs  are  furnished  after  the  time  without  objection, 
or  if  the  insurer  denies  all  liability,  or  if  the  claim  is  sub- 
mitted to  arbitration,  the  condition  as  to  proofs  is  waived. 
Ilihernia  Ins.  Co.  v.  O^ Connor,  29  Mich.,  241;  State  Ins. 
Co.  V.  Maackens,  38  N.  J.  Law,  564;  O'Niel  v.  Buffalo  F. 
Ins.  Co.,  3  Coms.,  122;  McBride  v.  Rep.  F.  Ins.  Co.,  30 
Wis.,  562;  Bammessel  v.  Brewers^  F.  Ins.  Co.,  43  id.,  463; 
Williainshurg  City  F.  Ins.  Co.  v.  Gary,  83  111.,  453.  If  a 
breach  worked  a  forfeiture,  the  policy  would  be  dead,  and 
could  be  revived  only  by  a  subsequent  agreement  upon  ade- 
quate consideration.  3.  The  only  purpose  of  preliminary 
proofs  is  to  furnish  the  insurer  with  information  as  to  the 
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character  and  extent  of  the  loss,  not  to  enable  the  company, 
by  sharp  practice  and  knavish  tricks,  to  defeat  the  liability. 
If  this  purpose  is  gained  in  other  ways,  as  in  this  case  by  per- 
sonal examination  and  inquiries,  the  proofs  become  a  mere 
idle  formality,  unnecessary  and  practically  superfluous.  30 
Wis.,  562;  34  id.,  363;  Parmeleev.  Hoffman  F.  Ins.  Co,^  54 
N.  Y.,  193;  Hofftnan  v.  JEtna  Im.  Co.^  32  id.,  405;  Mc- 
Master  v.  P.  and  D.  of  Ins.  Co.^  55  id.,  222;  jEtiia  Ins.  Co. 
V.  Stevens^  48  III,  31;  52  id.,  464;  Sexton  v.  Ins.  Co.^  9  Barb., 
191;  Security  Ins.  Co.  v.  Fay,  22  Mich.,  467;  3  Allen,  604; 
1  id.,  301;  Wood  on  Ins.,  719;  May  on  Ins.,  571,  §  466. 
4.  The  failure  to  furnish  the  proper  certificate  in  thirty  days 
was  remedied  by  its  subsequent  delivery  and  acceptance  with- 
out objection.  29  Mich.,'241;  38  N.  J.,  571;  28  Wis.,  472. 
Here,  the  assured  in  good  faith  attempted  to  comply  with  the 
conditions  of  his  policy,  and  it  would  be  unconscionable  to 
hold  that  a  simple  mistake  could  not  be  amended  after  the 
thirty  days  had  expired  —  that  a  failure  in  the  smallest  partic- 
ular worked  an  entire  forfeiture  of  the  insurance.  6.  The 
limitation  as  to  time  does  not  apply  to  the  furnishing  of  the 
certificate,  but  only  to  the  proofs  of  loss.  If  the  certificate 
was  delivered  within  a  reasonable  time  afterward,  it  was  suffi- 
cient. Col.  Ins.  Co.  V.  Lawrence,  10  Pet.,  511;  Killips  v. 
Putnam  F.  Ins.  Co.,  28  Wis.,  472.  6.  In  any  other  than  an 
insurance  contract,  the  court  would  hold  the  stipulation  as  to 
service  of  proofs  either  unreasonable  and  therefore  void,  or 
else  to  be  subject  to  compensation  in  damages  upon  nonper- 
formance. Why  the  same  rule  should  not  apply  here,  it  is  diflS- 
cult  to  conceive.  Compare  1  Hilliard  on  Con.,  208;  Lucas  v. 
Godwin,  3  Bing.  K  C,  737;  32  Com.  L.,  430;  Wolf  v.  Geer, 
43  Iowa,  341;  Pixler  v.  Nichols,  8  id.,  106;  McClay  v.  Hedge, 
18  id.,  66;  Jemmison  v.  Gray,  29  id.,  539;  Adams  Exp.  Co. 
V.  Reagan,  29  Ind.,  21 ;  Hihbard  v.  West.  Urnon  Tel.  Co.,  33 
Wis.,  555;  Candee  v.  Same,  34  id.,  471. 
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Lyon,  J.  In  the  case  of  this  plaintiff  against  the  Phosnix 
Insurance  Company  of  Brooklyn  (decided  herewith),  for  a 
loss  caused  by  the  same  fire,  we  hold  that  the  full  examination 
of  the  plaintifi^,  under  oath,  concerning  the  loss,  pursuant  to  a 
stipulation  in  the  policy,  is  a  waiver  of  the  formal  proofs  of 
loss  required  by  the  policy.  The  authorities  upon  which  that 
decision  is  made  are  probably  broad  enough  to  justify  an  ap- 
plication of  the  same  rule  to  the  present  case.  Here  the  plaintiff 
and  his  wife  were  fully  examined  (but  not  under  oath)  concerning 
the  loss,  by  the  agent  of  the  company,  and  a  schedule  of  the 
property  destroyed  or  injured  was  made  by  the  agent  on  such 
examination  and  retained  by  him.  No  intimation  was  made 
to  the  plaintiff  that  further  proofs  of  loss  would  be  required. 

We  do  not  hold  in  this  case  that  proofs  of  loss  were  waived 
by  such  examination,  but  leave  that  point  undecided.  It  may 
well  be  that  the  company  is  entitled  to  a  sworn  statement  of 
the  loss  under  the  contract,  and  this  is  not  furnished  by  the 
unsworn  examination.  But  we  are  clearly  of  the  opinion  that 
such  examination  was  a  waiver  of  any  mere  notice  of  the  loss 
required  by  the  policy.  The  object  of  the  notice  is  to  give  in- 
formation to  the  insurer  that  a  loss  has  occurred,  so  that  it 
may  examine  and  ascertain  its  extent,  and  the  circumstances 
under  which  it  occurred.  If  the  insurer  acts  upon  informa- 
tion obtained  in  another  and  less  formal  manner  (as  on  verbal 
notice,  when  written  notice  is  required),  and  proceeds  to  make 
such  investigation,  and  in  doing  so  requires  the  assured  to  sub- 
mit to  an  examination,  whether  under  oath  or  not,  the  giving 
of  formal  notice  ceases  to  be  of  any  importance,  and  the  insurer 
ought  to  be  held  estopped  to  demand  it  This  is  all  that  need 
be  said  concerning  the  failure  of  the  plaintiff  to  give  the 
company  notice  in  writing,  forthwith  after  the  fire,  of  the 
destruction  of  the  insured  property. 

The  loss  occurred  on  the  night  of  the  29th  and  30th  of 
December,  and  the  plaintiff  made  out  and  doubtless  mailed  to 
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the  company  formal  proofs  of  loss  on  the  29th  of  the  follow- 
ing month.  These  proofs  were  received  by  the  conjpany  at  its 
office  in  the  state  of  New  York  on  the  thirty-first  of  the  latter 
month.  If  the  loss  dates  from  the  30th  of  December,  the 
proofs  were  mailed  on  the  30th  day  thereafter.  "We  are  not 
prepared  to  say  that  the  plaintiff  did  not,  "  within  thirty  days, 
render  a  particular  account  of  such  loss,"  as  required  by  the 
policy.  But,  however  that  may  be,  the  only  objection  which 
the  company  made  to  the  proofs  was,  that  the  plaintiff  did  not, 
within  thirty  days  after  the  loss,  procure  and  produce  the  cer- 
tificate prescribed  in  the  policy,  of  the  chief  of  the  fire  de- 
partment of  Oshkosh  (within  which  city  the  insured  property 
was  situated),  or  his  assistant,  but  only  the  certificate  of  a  no- 
tary. That  this  specific  objection  was  an  effectual  waiver  of 
all  other  objections  which  might  have  been  made  to  the  proofs, 
but  were  not,  is  the  settled  law  of  this  state.  Killipa  v,  In^, 
Co.,  28  Wis.,  472;  0' Conner  v.  Ins.  Co.,  31  Wis.,  160. 

Within  a  reasonable  time  after  such  objection  was  made  to 
his  proofs  of  loss,  the  plaintiff  furnished  to  the  company  the 
certificate  in  due  form  of  the  chief  of  the  fire  department  of 
Oshkosh.  It  does  not  appear  that  any  objection  was  made 
thereto  by  the  company,  further  than  is  contained  in  the  ob- 
jection to  the  original  proofs.  That  objection  is,  that  the  cer- 
tificate was  not  furnished  within  thirty  days  after  the  loss. 

The  only  remaining  question  to  be  determined  is.  Does  the 
policy  require  that  such  certificate  shall  be  furnished  within 
thirty  days  after  the  loss?  The  policy  provides  that  "persons 
sustaining  loss  or  damage  by  fire  shall  forthwith  give  notice 
in  writing  of  said  loss  to  the  company,  and  within  thirty  days 
render  a  particular  account  of  such  loss;  .  .  .  and  shall  also 
produce  a  certificate  under  the  hand  and  seal  of  the  chief  of  the 
fire  department  or  his  assistant,"  etc.  Construing  this  pro- 
vision strictly,  to  avoid  a  forfeiture  of  the  contract,  we  cannot 
say  that  it  requires  the  assured  to  produce  such  certificate 
within  thirty  days  after  the  loss.     In  the  light  of  the  rule 


Digitized  by  LjOOQ IC 


396  SUPREME  COURT  OF  WISCONSIN, 

Badger  vs.  The  Phoenix  Ins.  Co.  of  Brooklyn. 

which  requires  us  to  construe  the  clause  strictly  against  the 
insurer,  to  avoid  forfeiture,  we  must  read  the  contract  thus: 
"  The  assured  shall  render  the  required  account  within  thirty 
days  after  the  loss,  and  he  shall  produce  the  required  certifi- 
cate within  a  reasonable  time  after  the  loss."  Precisely  the 
same  rule  of  construction  was  adopted  in  the  two  cases  above 
cited,  wherein  it  was  held  that  a  clause  in  a  policy  that,  "in 
case  of  loss,  the  assured  shall  give  immediate  notice  thereof, 
and  shall  render  to  the  company  a  particular  account  of  said 
loss,"  does  not  require  the  account  to  be  rendered  immediately, 
but  only  within  a  reasonable  time  after  the  loss. 

It  is  believed  that  the  views  above  expressed  dispose  of  all 
the  material  errors  assigned,  adversely  to  the  defendant 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Badger  vs.  The  Pikenix  Insurance  Company  of  Brooklyn. 

ApHl  Zl  —  May  11, 1880. 

FiHE  Insurance.     Waiver  of  proofs  of  loss. 

1.  Where  a  fire  insurance  policy  requires  the  assured  to  furnish  written 

proofs  of  the  loss,  signed  and  sworn  to  by  him,  as  soon  thereafter  as  pos- 
sible, and  to  produce  a  certain  certificate  of  a  magistrate  or  notary,  and 
also  requires  him,  at  the  option  of  the  company,  to  submit  to  an  exam- 
ination under  oath  by  an  agent  of  the  company,  etc.,  if  the  assured,  be- 
fore furnishing  the  formal  proofs,  submits  to  an  examination  under  oath 
required  by  the  insurer,  and  subscribes  the  statement  thereof,  which  is 
then  delivered  to  and  received  by  the  insurer's  agent,  without  any  de- 
mand thereafter  made  for  the  formal  proofs  (including  the  magistrate's 
certificate),  this  is  evidence  upon  which  the  jury  may  find  a  waiver  of 
such  proofs. 

2.  The  policy  in  such  a  case  makes  the  loss  payable  **  sixty  days  after  the 

proofs  of  the  same  required  by  the  company  shall  have  been  made  by 
the  assured  and  received  at  the  office  in  Chicago,  and  the  loss  shall  have 
been  ascertained  and  proved  in  accordance  with  the  terms  and  provisions 
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of  the  policy."  Held^  that  if  the  examination  was  a  waiver  of  the  other 
proofe,  the  loss  became  payable  at  least  at  the  expiration  of  sixty  days 
from  the  time  when  such  examination,  subscribed  by  the  assured,  was 
duly  delivered  to  the  insurer;  and  where,  at  the  request  of  the  insurer's 
agent,  such  delivery  was  made  to  him  at  the  place  where  the  property 
was  situated,  and  possession  was  retained,  this  was  a  waiver  of  the 
deUvery  at  Chicago. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  upon  a  policy  of  insurance  against  loss  by  fire.  The 
plaintiff  appealed  from  a  judgment  of  nonsuit.  The  case  is 
thus  stated  by  Mr.  Justice  Taylor: 

"The  only  grounds  alleged  in  this  court  in  justification  of 
the  nonsuit  are:  Jlrst,  that  the  plaintiff  failed  to  show  that  he 
had  made  and  delivered  proofs  of  loss  as  required  by"  the 
terms  of  the  policy;  and  second^  that  if  such  proofs  were  fur- 
nished, the  action  was  prematurely  brought. 

"  Upon  the  subject  of  proofs  of  loss  the  policy  contains  the 
following  provisions: 

"*  Persons  sustaining  loss  or  damage  by  fire  shall  forthwith 
give  notice  of  said  loss,  in  writing,  to  the  company,  and,  as 
soon  thereafter  as  possible,^render  a  particular  account  of  such 
loss,  signed  and  sworn  to  by  them,  stating  whether  any  and 
what  other  insurance  has  been  made  on  the  same  property ; 
giving  copies  of  the  written  portion  of  all  policies  thereon, 
also  the  actual  cash  value  of  the  property  and  their  interest 
therein;  for  what  purpose  and  by  whom  the  building  insured, 
or  containing  the  property  insured,  and  the  several  parts  there- 
of, were  used  at  the  time  of  the  loss;  when  and  how  the  fire 
originated;  and  shall  also  produce  a  certificate,  under  the  hand 
and  seal  of  a  magistrate  or  notary  public  nearest  to  the  place 
of  the  fire  (not  concerned  in  the  loss  as  a  creditor  or  other- 
wise, nor  related  to  the  assured),  stating  that  he  has  examined 
the  circumstances  attending  the  loss,  knows  the  character  and 
circumstances  of  the  assured,  and  verily  believes  that  the 
assured  has,  without  fraud,  sustained  loss  on  the  property  in- 
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sured,  to  the  amount  which  such  magistrate  or  notary  public 
shall  certify. 

"  ^  The  assured  shall,  if  required,  subillit  to  an  examination,  or 
examinations,  under  oath,  by  any  person  appointed  by  the 
company,  and  subscribe  to  such  examinations  when  reduced 
to  writing,  and  shall  also  produce  their  books  of  accounts, 
bills,  invoices  or  other  vouchers,  and  exhibit  the  same  for  ex- 
amination at  the  office  of  the  company,  and  permit  extracts 
and  copies  thereof  to  be  made.  The  assured  shall  also  produce 
certified  copies  of  all  bills  and  invoices  the  originals  of  which 
have  been  lost,  and  shall  exhibit  all  that  remains  of  the  prop- 
erty which  was  covered  by  the  policy,  damaged  or  not  dam- 
aged, for  examination,  to  any  person  or  persons  named  by  the 
company;  and,  as  a  part  of  the  preliminary  proofs  of  the  loss, 
the  assured  shall,  if  the  claim  shall  be  for  a  building  de- 
stroyed by  fire,  if  requested  to  do  so,  furnish  the  company  with 
plans  and  specifications  of  the  buildings  destroyed  and  dam- 
aged, which  shall  be  duly  verified  by  the  oath  of  the  assured.' 

"  In  case  of  loss  the  company  agree  to  pay  '  sixty  days  after 
the  proofs  of  the  same,  required  by  the  company,  shall  have 
been  made  by  the  assured  and  received  at  the  office  in  Chicago, 
and  the  loss  shall  have  been  ascertained  and  proved  in  accord- 
ance with  the  terms  and  provisions  of  this  policy.' 

"  There  is  no  claim  that  notice  of  the  loss  was  not  given  as 
required  by  the  policy,  nor  that  the  company  demanded  any 
plans  or  specifications  of  the  building  destroyed  which  were 
not  furnished;  but  the  answer  denies  that  proofs  of  loss  have 
been  made  or  furnished  by  the  plaintifi^,or  that  any  certificate 
of  a  magistrate  or  notary  public  has  been  furnished  to  the 
company,  as  required  by  the  policy. 

"  The  evidence  shows  that  the  fire  occurred  on  the  29th  of 
December,  1877,  during  the  life  of  the  policy,  and  that,  on  the 
15th  of  January  following,  one  Ostrander,  the  general  state 
agent  of  the  defendant  company,  appeared  in  Oshkosh,  and 
demanded  of  the  plaintifif  that  he  submit  to  an  examination 
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under  oath  respecting  his  loss,  as  provided  in  the  policy.  The 
agent  testified  that  he  was  sent  there,  or  came  there,  for  the 
purpose  of  inquiring  into  the  circumstances  attending  the  loss; 
that  it  had  been  intimated  to  the  company  that  the  loss  was  a 
fraud,  and  he  came  for  the  purpose  of  investigating  the  mat- 
ter. The  plaintiif  submitted  to  an  examination  under  oath. 
The  examination  was  taken  down  in  writing  by  a  notary  em- 
ployed by  the  defendant,  was  signed  by  the  plaintiff,  and  de- 
livered to  said  agent  Ostrander  on  the  16th  of  January,  1878. 
The  examination  was  produced  on  the  trial,  and  is  a  full  and  ex- 
haustive examination  as  to  all  the  circumstances  attending  the 
fire,  and  as  to  the  value  of  the  insured  building.  The  plaintiff 
testified  that  he  also  furnished  the  agent  with  copies  of  the 
bills  of  materials  which  were  put  into  the  building,  and  that 
after  the  examination  was  concluded,  and  the  bills  furnished, 
,  he  was  not  informed  by  said  Ostrander,  or  any  other  person 
for  the  company,  that  any  further  or  other  proofs  of  loss  were 
required  to  be  produced  by  him." 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Gabe  Bouck. 

Charles  TF".  FeUur^  for  the  respondent. 

Taylor,  J.  As  the  only  object  of  requiring  proofs  of  loss 
by  the  assured  is  to  give  the  company  evidence  showing  that 
the  loss  was  not  fraudulent,  and  showing  the  extent  of  the 
loss,  so  that  it  may  judge  of  the  justice  of  the  claim  made  by 
the  assured  under  the  policy,  it  would  seem  that  the  examina- 
tion made  in  this  case  might  well  be  deemed  by  the  assured 
as  a  substitute  for  the  formal  proofs  required  by  the  terms  of 
the  policy.  The  examination  covered  the  grounds  required  to 
be  covered  by  the  formal  proofs,  and,  having  been  made  under 
the  searching  and  critical  questioning  of  the  defendant's  agent, 
was  necessarily  more  satisfactory  than  the  formal  proofs  were 
likely  to  be.  The  provision  of  the  policy  which  requires  the 
assured  to  submit  to  this  examination,  even  though  formal 
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proofs  have  been  inade  and  delivered,  clearly  indicates  that 
the  company  considers  this  examination  nnder  oath,  to  bo 
made  by  one  of  its  own  agents,  a  more  eflfective  and  certain 
way  of  getting  at  the  real  facts  attending  the  loss,  and  the 
amount  of  the  loss,  than  is  aflTorded  by  the  formal  proofs. 
We  are  therefore  inclined  to  hold  that  when  the  company 
demands  that  the  assured  shall  submit  to  such  examination 
before  the  formal  proofs  of  loss  have  been  made,  and  he  sub- 
mits and  answers  all  questions  propounded  to  him,  he  has  the 
right  to  consider  such  examination  a  substitute  for  the  formal 
proofs,  and  such  formal  proofs  will  be  held  waived,  unless  the 
company  notifies  the  assured  that  it  requires  such  formal 
proofs  in  addition  to  such  examination. 

The  making  of  the  formal  proofs  and  the  receipt  of  them 
by  the  company  is  not  a  waiver  on  its  part  of  the  right  to 
have  the  examination,  as  it  is  clear  from  the  terms  of  the  pol-  ^ 
icy  that  the  examination  is  intended  to  enable  the  company  to 
have  other  and  additional  proofs  of  the  loss,  if  it  desires 
them,  before  it  shall  be  compelled  to  pay.  The  examination 
is  to  enable  the  company  to  obtain  more  full  and  complete 
proofs  than  the  formal  proofs  afford;  and  when  this  kind  of 
proof  is  demanded  and  received  before  the  formal  ones  are 
made,  the  making  of  such  formal  ones  would  seem  to  be  a 
work  of  supererogation,  and  in  such  case  it  is  just  to  presume 
that  the  company  waives  the  formal  proofs.  The  certificate 
of  the  magistrate  is  a  part  of'  the  formal  proofs  of  loss.  It  is 
required  as  some  evidence  of  the  fairness  of  the  loss,  and  as  a 
slight  protection  against  a  fraudulent  claim;  and,  as  a  part  of 
such  formal  proofs,  may  be  deemed  waived  by  the  examina- 
tion unless  the  assured  be  notified  that  it  is  required  notwith- 
standing such  examination.  That  an  examination  of  the  kind 
made  in  this  case  is  a  waiver  of  the  formal  proofs,  or  that  it 
is  evidence  tending  to  prove  such  waiver,  is  fully  sustained  by 
the  authorities.  Priest  v.  Ins.  Co,^  3  Allen,  602 ;  Wyman  v.  Ins. 
Co,y  1  Allen,  301,  304;  Security  Ins.  Co.  v.  Faij,  22  Mich.,  467. 
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In  this  last  case  the  court  held  that  a  waiver  of  the  formal 
proofs  might  be  inferred  from  the  fact  that  an  examination 
liad  been  made  by  an  agent  of  the  company,  of  a  much  less 
formal  nature  than  the  one  made  in  this  case.  The  court  used 
this  language  in  regard  to  the  oflBce  which  the  proofs  are  in- 
tended to  perform:  "We  think  the  formalities,  being  mostly 
matters  of  routine,  beyond  the  ascertainment  of  the  facts  re- 
lating to  the  circumstances  of  the  fire  and  the  amount  of  the 
loss,  might  be  waived,  and  that  the  case  was  fairly  left  to  the 
jury  on  that  point."  This  court  has  always  held  a  liberal,  rule 
as  to  furnishing  proofs  of  loss,  and  has  repeatedly  held  that  if 
imperfect  proofs  are  furnished  and  retained,  without  notice 
from  the  company  that  they  are  defective,  and  that  further 
proofs  are  required,  it  will  be  presumed  the  company  have 
waived  all  defects  in  such  proofs,  and  all  necessity  for  further 
proofs.  Killipav.  Ins.  Co.^  28  Wis.,  472;  Wa7'ner  v.  Ins, 
Co.,  14  Wis.,  319;  0' Conner  v.  Ins.  Co.,  31  Wis.,  160;  Mc- 
Bride  v.  Ins.  Co.,  30  Wis.,  562-8;  Bammessel  v.  Ins.  Co., 
43  Wis.,  463. 

We  think  the  evidence  in  this  case  was  sufficient  to  have  jus- 
tified the  jury  in  finding  that  the  formal  proofs  of  loss  had  been 
waived  by  the  company,  and  that  upon  this  question  the  case 
should  have  gone  to  the  jury.  But  it  is  urged  that  if  the 
learned  circuit  judge  erred  upon  this  point,  still  the  nonsuit 
was  right,  for  the  reason  that  the  action  was  prematurely  com- 
menced, under  the  provision  of  the  policy  that  in  case  of  loss 
the  company  promise  to  pay,  "  sixty  days  after  proofs  of  loss 
shall  have  been  made  by  the  assured,  and  received  at  the  office 
at  Chicago,  and  the  loss  shall  have  been  ascertained  and  proved 
in  accordance  with  the  terms  and  provisions  of  the  policy." 
It  is  probable  that  under  this  provision,  if  formal  proofs  of 
loss  had  been  made  and  sent  to  the  office  at  Chicago,  an  action 
might  properly  be  commenced  after  the  expiration  of  sixty 
days  from  that  date,  although  the  company  may  have  required 
the  assured  to  submit  to  an  examination  at  a  later  day,  and 
Vol.  XLIX.  — 26 
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such  examination  had  not  been  completed  sixty  days  before 
the  action  was  commenced;  the  meaning  of  the  whole  pro- 
vision being  that  the  company  shall  not  be  compelled  to  pay 
until  sixty  days  after  formal  proofs  are  made  and  received,  nor 
until  such  examinations  as  the  company  have  the  right  to  de- 
mand of  the  assured  have  been  submitted  to  by  him  and  have 
been  completed. 

It  might  not  be  inconsistent  with  this  provision  to  hold  that 
when  the  formal  proofs  are  waived  by  the  company  by  a  resort 
to  an  examination  of  the  assured  under  oath  before  any  such 
formal  proofs  are  made,  the  money  becomes  payable  imme- 
diately when  such  examination  is  concluded  and  no  other  or 
further  proof  of  loss  is  demanded  by  the  company.  It  might 
be  urged  in  favor  of  this  construction,  that,  if  it  were  not  so 
held,  the  company  might  delay  payment  for  an  indefinite  pe- 
riod, by  first  proceeding  to  make  examinations  under  oath, 
and  continuing  such  examinations  for  days  or  weeks,  and 
then  demanding  the  formal  proofs  and  refusing  payment  until 
sixty  days  after  their  receipt.  "Without,  however,  resorting  to 
this  construction  of  the  policy,  we  think  the  action  was  not 
prematurely  commenced.  Giving  the  company  the  benefit  of 
the  construction,  that,  when  the  company  waives  the  formal 
proofs  and  resorts  to  a  personal  examination  of  the  assured 
under  oath  as  to  the  circumstances  of  the  loss,  it  is  entitled  to 
sixty  days  after  the  examinations  are  closed  before  payment 
can  be  enforced,  the  action  was  not  prematurely  commenced. 
The  proofs  show  that  the  examination  was  closed,  signed  by 
the  assured,  and  delivered  to  the  general  agent  of  the  company 
(and,  as  we  must  presume,  at  his  request)  on  the  16th  day  of 
January,  1878,  and  the  action  was  not  commenced  until  the 
18th  of  March  following.  The  sixty  days  expired  on  the 
17th  of  March.  The  proofs  having  been  delivered  to  the  gen- 
eral agent  of  the  company  at  Oshkosh,  it  was  a  waiver  of  the 
right  to  have  the  assured  deliver  them  at  Chicago,  and  the  sixty 
days  commenced  to  run  at  the  time  of  such  delivery. 
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As  is  very  forcibly  urged  by  the  learned  counsel  for  the  ap- 
pellant: "  There  could  be  but  one  delivery.  When  the  plaint- 
iff delivered  them  to  the.  agent  of  the  company  at  Oshkosh,  it 
was  out  of  his  power  to  make  any  other  delivery.  They  had 
passed  out  of  his  possession,  and  were  in  the  possession  of  the 
company."  And  the  fact  that  the  agent  of  the  company  never 
sent  them  to  the  office  at  Chicago,  but  immediately  delivered 
them  ^  its  attorney  at  Oshkosh,  and  they  were  retained  by 
sucli  attorney  until  the  trial,  is  the  most  satisfactory  evidence 
of  a  waiver  of  the  delivery  at  the  office  in  Chicago.  Had  they 
been  delivered  at  the  Chicago  office,  it  is  to  be  presumed  they 
would  have  been  immediately  sent  to  its  attorney  at  Oshkosh, 
as  it  clearly  appears  the  company  desired  them  to  be  in  the 
hands  of  its  attorney  at  that  place,  and  not  in  the  office  in 
Chicago.  The  delivery  of  the  proofs  to  the  agent  of  the  com- 
pany, at  his  request,  in  the  city  of  Oshkosh,  was  a  waiver  of 
the  right  to  have  them  delivered  at  the  office  in  Chicago.  It 
was  for  the  convenience  of  the  company  that  they  were  deliv- 
ered and  retained  at  Oshkosh,  and  it  is  quite  apparent  that  the 
company  was  not  in  any  way  prejudiced  because  they  were  not 
received  at  the  office  in  Chicago. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 


Krall  vs.  Lull. 

April  21 --May  11,1880. 

Instructions  to  jury,  as  to  tcillfulness  of  assault,  etc. 

In  a  civil  action  for  an  assault  and  battery  allegred  to  have  been  made  by  de- 
fendant by  the  discharge  of  a  loaded  pistol  at  plaintiff,  the  court  charged 
that  if  defendant  did  not  assault  the  plaintiff,  but  the  pistol,  being  in 
his  hand  for  a  lawful  purpose,  was  discharged  by  careless  handling  or  by 
accident,  there  could  be  no  recovery  in  this  action;  and  again,  that  if 
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plaintiff  assaulted  defendant,  the  latter  having  the  pistol  in  his  hands, 
and  its  discharge  was  caused  by  plaintiff's  act  without  design  on  de- 
fendant's part,  defendant  was  not  liable.  Heldf  that  there  was  then  no 
error  in  refusing  a  further  instruction,  asked  by  defendant,  that  there 
could  be  no  recovery  "  unless  the  shooting  was  willful  and  intentionulJ* 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  for  an  assault  and  battery  alleged  to  have  been  com- 
mitted by  defendant's  discharging  a  loaded  pistol  at  the  plaint- 
iff in  such  a  manner  that  the  ball  discharged  from  the  pistol 
penetrated  and  wounded  the  body  of  the  plaintiff;  such  shoot- 
ing being  charged  to  have  been  done  wrongfully  and  inten- 
tionally. The  answer  was,  in  substance,  that  plaintiff  made  an 
assault  upon  defendant,  advancing  upon  him  in  an  angry,  vio- 
lent and  threatening  manner,  so  that  defendant  was  in  fear  of 
receiving  great  bodily  harm  and  injury;  that  while  defendant 
was  in  the  act  of  retreating,  and  for  the  sole  purpose  of 
frightening  the  plaintiff,  he  drew  the  pistol,  showed  it  to  the 
plaintiff,  and  warned  him  to  desist  from  his  attack;  that  while 
defendant  was  still  holding  the  pistol  in  his  hand,  plaintiff 
struck  and  grappled  with  him,  and  in  so  doing  caused  the 
pistol  to  be  discharged,  without  any  intention  on  defendant's 
part  to  shoot  the  same  against  the  plaintiff;  and  that  this  was 
the  shooting  alleged  by  the  plaintiff  as  an  assault  and  battery. 

The  questions  here  arose  on  the  instructions  given  and  those 
refused;  and  the  substance  of  these,  as  understood  by  this 
court,  is  stated  in  the  opinion.  The  plaintiff  had  a  verdict 
and  judgment;  anS  the  defendant  appealed  from  the  judg- 
ment. 

For  the  appellant  there  was  a  brief  by  Felker  c&  Clevelwid, 
and  oral  argument  by  Mr,  Cleveland. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Gaie  Bonck. 

Orton,  J.  The  assault  and  battery  in  this  case  consisted  of 
the  use  of  a  loaded  pistol,  wliich  caused  the  injury  complained 
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of;  and  there  was  no  evidence  or  pretense  that  there  was  any 
assault  aside  from  the  discharge  of  the  pistol.  The  instruc- 
tions given  to  the  jury,  and  those  refused,  must  be  considered 
solely  in  their  application  to  the  case  proved. 

The  instructions  given  and  refused,  and  the  objections  to 
those  given,  and  the  reasons  urged  in  support  of  those  re- 
fused, when  brought  together  and  concentrated,  and  considered 
only  in  their  application  to  the  case  proved,  have  but  one 
point.  The  complaint  charges  the  act  to  have  been  done  in- 
tentionally^  and  that,  of  course,  must  have  appeared  from  the 
evidence  to  entitle  the  plaintiff  to  recover. 

The  instructions  asked,  when  thus  brought  to  the  point, 
were  as  follows:  ''  In  this  case  the  plaintiff  cannot  recover  un- 
less the  jury  find  that  the  shooting  was  willful  and  intentionaV^ 
They  were  refused,  except  as  given  in  the  general  charge. 
The  only  question  in  the  case  upon  which  error  is  assigned  is, 
Was  this  instruction  substantially  given  in  the  general  charge? 
The  jury  were  instructed  as  follows:  "  If  the  defendant  did 
not  assault  the  plaintiff,  but,  having  his  pistol  in  his  hand  for 
a  lawful  purpose,  and  by  the  negligent  or  careless  handling  of 
the  pistol,  or  by  accident,  the  pistol  was  discharged  and  the 
plaintiff  received  an  injury,  he  cannot  recover  damages  for 
that  injury  in  this  action."  And,  again:  "If  the  plaintiff 
assaulted  the  defendant,  the  defendant  having  a  pistol  in  his 
hands,  and  the  discharge  of  the  pistol  was  caused  by  the  push- 
ing and  jostling  and  assault  of  the  plaintiff,  and  it  was  dis- 
charged without  design  on  the  part  of  the  defendant,  caused 
by  the  act  of  the  plaintiff,  then  the  defendant  would  not  be 
liable  for  damages  for  injury  consequent  upon  the  discharge  of 
the  pistol." 

This  is  really  all  of  the  charge  of  the  court,  except  that  re- 
lating to  the  law  of  self-defense,  which  is  pertinent*  to  the 
case.  Keeping  in  view  the  fact  that  the  assault  and  the  shoot- 
ing were  one  act,  the  jury  are  here  charged  that  this  act  must 
have  been  done  hy  design  and  not  by  accident    The  instruc- 
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tions  given,  and  the  instructions  asked  and  ref  Qsed,  might  have 
been  much  plainer  and  much  shorter,  and  probably  would  have 
been  plainer  if  shorter;  yet,  substantially,  the  instructions 
given  and  those  refused  touch  and  mingle  into* one  at  this 
single  material  point,  however  widely  they  may  diverge  upon 
extraneous  matters;  and  in  this  respect,  and  on  this  one  point, 
they  are  both  closely  applicable  to  the  real  point  of  defense. 
The  defendant  testified  "  that  he  did  not  intend  to  fire  (the 
pistol)  —  did  not  fire  it  purposely.    The  jar  sent  it  off." 

Btj  the  Court  —  The   judgment  of    the  circuit  court  is 
affirmed,  with  costs. 


Bbockwat  vs.  Newton,  imp. 

April  21— May  11,  1880. 

Practice.  (1)  Notice  of  application  for  judgment  on  default,  (2)  Fore- 
closure  judgment  tcithout  due  notice:  presumption  as  to  its  being  injurious 
to  defendant, 

1.  Ch.  61  of  1879  provides  that  the  circuit  court  for  Winnebagfo  county 

*'  shall  be  deemed  to  be  open  for  the  transaction  of  business  from  the  com- 
mencement of  bne  regular  term  to  the  commencement  of  another,  and 
an  adjournment  from  day  to  day  shall  not  be  necessary  to  the  validity  of 
any  proceeding  therein/*  Held,  that  a  notice  of  application  to  such 
court  for  a  judgment  (for  want  of  an  answer)  on  a  day  named  or  as  soon 
thereafter  as  counsel  can  be  heard,  goes  down  when  the  court  is  not  in 
actual  session  on  the  day  specified,  and  there  is  no  adjournment  to  any 
specified  time;  and  a  new  notice  must  be  given  before  the  application 
can  be  heard.  Piatt  v.  Robinson,  10  Wis.,  129,  and  Allen jo,  Beekman, 
42  id.,  185,  distinguished. 

2.  A  judgment  in  foreclosure  entered  on  a  subsequent  day  in  such  a  case,  on 

th«  report  of  a  referee,  without  further  notice,  should  be  set  aside  (on  mo- 
tion made  at  the  same  term),  on  the  ground  that  it  cannot  be  assumed 
that  defendant  was  not  iiyured  by  being  deprived  of  an  opportunity  to 
be  heard  as  to  whether  the  mortgaged  property  should  be  sold  in  parcels, 
and  in  what  order.    Bonnell  v.  Gray,  36  Wis.,  574,  distinguished. 
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APPEAL  from  the  Circuit  Court  for  Dodge  County. 

The  case  is  thus  stated  by  Mr.  Justice  Cole: 

"This  is  an  appeal  from  an  order  refusing  to  set  aside  a 
judgment  of  foreclosure.  The  action  was  commenced  m  the 
circuit  court  of  Dodge  county  on  the  8th  day  of  March,  1879, 
by  service  of  summons  and  complaint.  On  the  28th  day  of 
that  month  notice  of  retainer  was  served.  On  the  9th  day  of 
July  the  plaintiffs  attorney  served  due  notice  of  an  applica- 
tion for  judgment  at  the  special  term  of  the  circuit  court  of 
Winnebago  county,  to  be  held  at  Oshkosh  on  the  22d  of  July, 
or  as  soon  thereafter  as  counsel  could  be  heard.  On  the  22d 
the  judge  of  the  circuit  court  did  not  attend;  the  court  was 
not  in  fact  open  that  day,  and  no  business  was  transacted. 
On  the  29th  of  July  the  circuit  judge  was  present  in  court, 
made  an  order  of  reference  in  the  action,  and  the  same  day 
entered  judgment  of  foreclosure  upon  the  referee's  report. 
But  no  other  notice  of  application  for  judgment  was  given 
than  the  one  served  on  the  9th  for  the  22d  of  July.  The  22d 
was  not  a  day  in  the  regular  term,  nor  was  any  special  term 
appointed  by  law  to  be  held  at  Oshkosh  on  that  day.  The 
circuit  court  of  Winnebago  county,  however,'was  deemed  to 
be  opened  for  the  transaction  of  business  from  the  commence- 
ment of  one  regular  term  to  the  commencement  of  another 
regular  term,  by  virtue  of  chapter  61,  Laws  of  1879.  Another 
statute  provides  that  at  any  special  term  of  the  circuit  court 
in  the  third  judicial  circuit,  any  and  all  business  may  be 
done  arising  in  any  county  in  the  circuit,  which  might  be  done 
at  a  regular  term,  except  the  trial  of  issues  of  fact  by  a  jury. 
Chapter  92,  Laws  of  1879." 

The  cause  was  submitted  on  the  brief  of  Edward  8.  Bragg 
for  the  appellant,  and  that  of  Jackaon  <&  Thompson  for  the 
respondent. 

Cole,  J.  The  counsel  for  defendant  insists  that  the  judg- 
ment should  have  been  set  aside  on  his  motion,  for  irregular- 
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ity,  because  lie  had  no  proper  notice  of  the  application  for 
judgment,  nor  any  opportunity  to  be  heard  before  the  referee. 
He  claims  that,  after  the  close  of  the  regular  term  of  the 
circuit  court  for  Winnebago  county,  if  a  party  gives  notice  of 
an  application  for  a  judgment  on  a  day  certain,  and  the  court 
is  not  open  on  that  day,  the  motion  goes  down,  and  proper 
practice  requires  the  motion  should  be  again  noticed  for 
a  day  when  the  circuit  judge  is  present  and  opens  court  for  the 
transaction  of  business.  We  think  this  position  of  counsel  is 
correct  and  must  be  approved.  Of  course,  where  a  motion  is 
noticed  to  be  heard  on  some  day  in  regular  term,  it  will  not  go 
down  if  the  court  does  not  happen  to  be  in  session  on  that  day, 
or  for  any  reason  the  motion  cannot  be  heard.  The  motion 
may  be  taken  up  on  the  next  motion  day  without  further  notice. 
Piatt  V,  Robinson,  10  Wis.,  129;  Allen  v.  Beekmauy  42 
Wis.,  185.  But  in  that  case  parties  having  business  in  court 
are  chargeable  with  notice  of  its  proceedings  and  of  its  ad- 
journments. But,  by  chapter  61,  even  an  adjournment  from 
day  to  day  is  not  necessary  to  the  validity  of  the  proceedings. 
Attorneys  living  away  from  Oshkosh  have  no  means  of  know- 
ing when  the  circuit  judge  will  go  into  court  and  do  busi- 
ness. Indeed,  they  may  know,  or  be  informed  (as  the  de- 
fendant's attorney  in  this  case  states  in  his  affidavit  he  was), 
that  the  circuit  judge  is  without  the  state  on  the  day  the 
motion  is  noticed  to  be  heard,  and  may  know  that  the  judge 
will  not  be  present  to  hear  the  motion  on  that  day.  There- 
fore, when  the  circuit  judge,  for  any  cause,  cannot  be  or  is  not 
present  on  the  day  named  to  hear  the  motion,  the  moving 
party  should  give  another  notice.  Unless  this  is  required,  the 
practice  under  chapter  61  will  be  productive  of  much  surprise 
and  oppression;  for  surely  attorneys  cannot  follow  the  circuit 
judge  all  the  time  to  see  when  he  will  go  into  court  and  do 
business. 

But  it  is  insisted  by  plaintiflTs  counsel  that  the  irregularity 
in  entering  the  judgment  does  not  affect  any  substantial  right 
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of  the  defendant,  and  should  therefore  be  disregarded,  under 
section  2829,  R  S.  "We  cannot  under  the  circumstances  as- 
sume that  the  defendant  was  not  prejudiced  by  the  irregularity. 
He  certainly  was  deprived  of  the  opportunity  of  being  present 
before  the  referee,  and  of  a  hearing  upon  the  question  as 
to  the  order  in  which  the  mortgaged  property  should  be  sold, 
and  whether  in  parcels  or  not.  This  might  involve  very  im- 
portant rights.  But  again  it  is  said  that,  within  the  doctrine 
laid  down  in  Bonnell  v.  Gray^  36  Wis.,  574,  the  judgment  can- 
not be  disturbed  on  account  of  the  irregularity.  In  Bonnell 
V.  Gh^ay  the  application  to  set  aside  the  judgment  was  made  at 
a  subsequent  term ;  here  the  order  to  show  cause  why  the  judg- 
ment should  not  be  set  aside  was  promptly  obtained  and  served. 
We  think  the  case  does  not  fairly  come  within  the  principle 
decided  in  Bonnell  v.  Gray.  The  cases,  in  their  facts,  are 
quite  dissimilar,  and  we  are  therefore  not  disposed  to  apply  that 
decision  here. 

It  follows,  from  these  views,  that  the  order  of  the  circuit 
court  refusing  to  set  aside  the  foreclosure  judgment  must)  be 
reversed,  and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law. 

By  the  Court. —  So  ordered. 


The  Keminoton  Sewing  Machine  Company  va  Kezertee 

and  another. 

April  27  —  May  11, 1880. 

Surety.    (1)  When  concealment  of  material  fact,  hy  obligee,  discharges 

surety. 
EvroKNCE.    (2)  Testimony  of  party. 
ReversaIj  op  Judgment:    (B)  For  immaterial  error  in  instruction. 

1.  If  one  who  contemplates  becoming  surerty  to  another  for  a  third  person, 
applies  to  the  person  to  whom  the  security  is  to  be  given,  for  information 
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as  to  the  nature,  extent  and  risk  of  the  obligation,  or  the  circamstances, 
condition  or  character  of  such  third  person,  while  the  person  so  applied 
to  may  refuse  to  give  such  information,  yet,  if  he  undertakes  to  give  it, 
he  is  bound  to  disclose  every  material  fact  within  his  knowledge  affect- 
ing the  proposed  Hability;  and  if  he  conceals  any  facts  unknown  to  the 
proposed  surety,  which,  if  known,  would  have  deterred  him  from  be- 
coming surety  (where  the  latter  has  not  the  present  means  of  ascertain- 
ing the  fact,  or  where,  though  he  has  such  means,  artifice  is  used  to 
mislead  him  or  throw  him  off  his  guard),  this  is  a  fraud  which  will  re- 
lieve the  surety  from  his  obligation.  And  this  is  especially  so  where  the 
surety  becomes  such  at  the  request  of  the  person  to  whom  the  security 
is  given. 

2.  Testimony  of  the  surety  that  he  would  not  have  become  such  if  he  had 

known  the  facts  concealed,  is  admissible. 

3.  An  omission  by  the  court  of  a  correct  qualification  of  a  general  principle 

of  law  stated  in  the  charge,  is  not  error,  where  such  qualification  is  ren- 
dered inappUcable  by  facts  shown  by  the  undisputed  evidence. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

In  November,  1873,  the  plaintiff  company  entered  into  a 
contract,  in  writing,  Tjith  James  H.  Barr  and  Nicholas  Kon- 
rad,  by  which  the  latter  became  the  exclusive  agents  of  the 
coihpany  to  sell  its  machines  in  this  state,  and  agreed  to  guar- 
anty the  payment  of  all  notes  taken  by  them  for  the  company 
for  machines,  and  of  all  debts  due  the  company  on  account  of 
sales  made  by  them.  By  an  instrument  under  seal  attached 
thereto,  the  defendants  became  guarantors  for  the  performance 
of  the  contract  by  Barr  &  Konrad,  and  covenanted  therein 
to  answer  and  make  good  to  the  plaintiff  any  loss  and 
damage  it  might  sustain  through  the  default  of  Barr  &  Kon- 
rad, and  to  pay  any  judgment  the  company  might  recover 
against  them.  This  action  was  brought  upon  such  guaranty. 
The  complaint  alleges  that  Barr  &  Konrad  are  in  default  over 
$8,000.  The  only  defense  to  the  action  stated  in  the  answer'  of 
the  defendants,  necessary  to  be  noticed,  is,  that  the  signatures 
of  the  defendants  were  obtained  to  the  guaranty  by  means 
of  fraudulent  representations  and  fraudulent  concealments  of 
an  agent  of  the  plaintiff  in  respect  to  the  solvency  and  finan- 
cial condition  of  Barr  &  Konrad. 
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The  evidence  tends  to  show  that  Barr  &  Konrad  applied  to 
the  defendants  to  become  sureties  for  the  performance  of  their 
contract  with  the  company,  and  also  that  oneHilder,  who  was  a 
general  agent  of  the  company,  made  the  same  request  of  at 
least  one  of  the  defendants,  but  they  severally  refused  to  do  so 
until  informed  of  the  financial  condition  of  Barr  &  Konrad; 
that  the  latter  thereupon  requested  the  defendants  to  meet  the 
general  agent  of  the  company  at  their  office  for  the  purpose  of 
obtaining  the  desired  information;  that  the  defendants  went 
to  such  office,  and  together  there  ±et  the  agent  of  the  com- 
pany, Mr.  Hilder,  who  told  them  that  he  had  gone  through  the 
books  of  Barr  &  Konrad  the  day  before,  and  had  found  the  lat- 
ter in  a  good  financial  condition,  they  being  $2,500  —  or,  allow- 
ing $500  for  bad  debts,  $2,000 — ahead,  and  doing  a  prosper- 
ous business;  and  that,  although  the  company  required  them  to 
give  security,  it  was  a  mere  matter  of  form,  and  there  would 
be  no  risk  in  signing  the  guaranty.  The  books  referred  to  were 
there  present,  but  the  defendants  did  not  examine  them. 

Barr  &  Konrad  had  previously  acted  as  agents  for  the  com- 
pany under  a  similar  contract,  and  when  the  above  conversa- 
tion was  had  were  liable  to  the  company  in  a  sum  exceeding 
$32,000,  as  indorsers  or  guarantors  of  unpaid  promissory  notes 
taken  by  them  for  the  company  for  machines  sold  by  them. 
Nearly  $11,000  of  this  amount  was  overdue  at  the  time. 
The  agent  knew  of  this  liability,  but  did  not  inform  the  de- 
fendants of  it.  The  evidence  tends  to  show  that  the  books  of 
Barr  &  Konrad,  above  mentioned,  did  not  show  the  existence 
of  the  liability.  Each  defendant  testified  that  had  he  been 
informed  of  such  liability  he  would  not  have  signed  the  guar- 
anty. 

The  judge  charged  the  jury  somewhat  at  length,  giving 
some  instructions  proposed  on  behalf  of  the  plaintiff,  and  re- 
fusing to  give  others;  but  the  substance  of  the  charge  is  con- 
tained in  the  following  paragraph  quoted  therefrom: 

"The  defendants  had  the  right  to  inquire  of  the  agents  of 
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these  plaintiffs  as  to  the  financial  standing  and  ability  of  Barr 
&  Co.,  and  it  was  the  duty  of  these  plaintiffs,  or  their  agents,  to 
make  truthful  representations.  It  was  their  duty,  when  be- 
ing inquired  of,  to  make  known  to  these  defendants  material 
facts  which  affected  the  risk  that  the  defendants  took  in  be- 
coming sureties,  that  were  within  the  knowledge  of  the  plaint- 
iffs or  their  agents;  and,  upon  such  inquiry,  any  concealment 
of  material  facts  affecting  the  risk,  or  any  false  representa- 
tion of  material  facts  affecting  the  risk,  known  to  the  plaint- 
iffs or  their  agents,  would  render  the  bond  void,  provided 
they  were  such  facts  as  both  parties  had  not  equal  oppor- 
tunity to  ascertain,  and  provided  that  the  plaintiffs  used 
no  artifice  or  acts  tending  to  divert  the  attention  of  the  de- 
fendants here  from  making  those  examinations  which  were 
within  their  reach  otherwise,  or  examining  into  such  facts  as 
were  equally  within  the  reach  of  the  knowledge  of  both  par- 
ties; but  if  there  are  such  facts  as  are  peculiarly  known  to 
the  plaintiffs  and  not  equally  known  to  the  defendants,  the 
plaintiffs,  or  their  agents,  upon  such  inquiry,  are  bound  in 
the  law  to  make  them  truthfully  known,  if  they  know  them. 
.  .  .  One  other  proposition:  It  must  be  such  facts  that,  if 
known  to  the  defendants,  they  would  not  have  entered  into 
this  contract  as  sureties.'^ 

There  was  a  verdict  and  judgment  for  the  defendants;  and 
plaintiff  appealed  from  the  judgment. 

George  W.  Burnell^  for  the  appellant: 

In  the  absence  of  particular  inquiry,  the  agent  of  plaintiff 
was  not  bound  to  disclose  all  the  details  of  the  business.  Big- 
elow  on  Fraud,  44-5,  and  cases  there  cited ;  Brandt  on  Surety- 
ship, 490,  491;  iT.  B.  Im,  Co.  v.  Lloyd^  10  Exch.,  523;  Ham- 
ilton  V.  Watson,  12  C.  &  R,  lOd]  Booth  v,  StorrSy  75  III, 
438;  Bam  v.  Greve,  34  Ind.,  18.  The  contract  which  defend- 
ants signed,  by  at  least  two  distinct  references,  disclosed  the 
fact  that  plaintiff's  agents  were  required  to  guaranty  the  notes 
taken  by  them;  audit  was  through  defendants'  own  negligence 


Digitized  by  LjOOQ IC 


JANUARY  TERM,  1880.  413 

The  Reminfi^ton  Sewing  Machine  Co.  vs.  Eezertee  and  another. 

that  they  failed  to  obtain  full  information  upon  that  point. 
In  addition  to  the  above  cases,  see  JEtna  Z.  Ins,  Co,  v,  Mahbetty 
18  "Wis.,  667;  Garbutt  v.  Bank,  22  id.,  384;  Mamlockv. 
Fairbanks^  46  id.,  415.  But  the  representation  of  Hilder  was 
literally  true.  It  was  that,  deducting  estimated  bad  debts, 
Barr  &  Konrad  were  §2,000  ahead.  If  these  indorsed  notes 
were  liabilities — and  there  is  nothing  to  show  that  the  proper 
steps  were  ever  taken  to  charge  the  indorsers, — they  were  like- 
wise assets  in  their  hands  for  the  payment  of  their  debts.  It 
is  in  evidence  that  both  Barr  and  Hilder  considered  $500  a 
fair  estimate,  at  the  time,  of  the  amount  of  bad  debts.  If 
they  turned  out  to  be  mistaken,  that  is  no  fraud.  Bigelow  on 
Fraud,  56,  57;  55  Barb.,  536;  40  K  Y.,  562.  Even  if  the 
reprQ3entation  was  false,  it  would  not  vitiate  the  contract,  un- 
less defendants  were  damaged  thereby.  Ableman  v.  Bothy  12 
Wis.,  81;  Castlevianv,  GriffiUy  13  id.,  535;  Barber  v.  Kil- 
boumy  16  id.,  485;  Garbutt  v.  Banky  22  id.,  384.  But  there 
is  no  proof  that,  when  this  action  was  brought,  Barr  &  Kon- 
rad were  legally  liable  on  the  indorsed  notes. 

For  the  respondent  there  were  separate  briefs  by  Chas. 
E.  Pike  and  H.  B,  JacksoUy  and  oral  argument  by  Mr,  Pike: 

In  contracts  of  suretyship,  good  faith  is  to  be  observed;  and 
when  a  party  desirous  of  obtaining  security  knows  facts  of  an 
important  character  affecting  the  risk  of  the  surety,  and  has  rea- 
son to  believe  that  they  are  not  known  to  the  proposed  surety, 
if  information  be  sought  of  him  or  he  have  a  suitable  oppor- 
tunity, it  is  his  duty  to  make  this  known.  Maltby^s  Casey  1 
Dow,  294;  Jackson  v.  Duchaircy  3  Term,  552;  Stone  v. 
Cromptouy  5  Bing.  N.  C,  142;  Franklyn  Bank  v.  Cooper, 
36  Me.,  179;  jEtnaUfe  Ins,  Co,  v.  MabbeUy  18  Wis.,  671; 
Peabody  v.  Zeach,  id.,  657;  Cotzhausen  v.  Simony  47  id.,  103; 
Zeev,  Jonesy  108  Eng.  C.  L.,  386;  4  Am.  Law  Reg.  (N.  S.), 
487;  11  Yroom,  147;  Burge  on  Suretyship,  218;  Brandt  on 
Suretyship,  490,  492,  §§  365,  366;  Kerr  on  F.  &  M.,  122. 
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Lyon,  J.  The  law  is,  that  if  a  person  who  contemplates  be- 
coming surety  to  another  for  the  payment  of  money  or  the  per- 
formance of  any  act  by  a  third  person,  applies  to  the  creditor 
or  peraon  to  whom  the  security  is  to  be  given,  for  information 
as  to  the  nature,  extent  and  risk  of  the  obligation,  or  the  cir- 
cumstances, condition  or  character  of  such  third  person,  the 
creditor,  if  he  undertakes  to  give  the  information,  is  bound  to 
disclose  every  material  fact  within  his  knowledge  affecting  the 
proposed  liability.  If  the  creditor  conceal  any  fact  unknown 
to  the  proposed  surety,  which,  had  he  known  it,  would  have  de- 
terred him  from  becoming  surety  (the  latter  not  having  the 
present  means  of  ascertaining  the  fact,  or,  having  such  means, 
if  artifice  be  used  to  mislead  him  or  throw  him  off  his  guard), 
it  is  a  fraud  upon  him,  and  relieves  him  from  his  obligation. 
Especially  is  this  so  where  the  obligation  of  suretyship  is  en- 
tered into  at  the  request  of  the  person  to  whom  the  security  is 
given.  In  such  a  case  perfect  good  faith  is  required  of  him 
who  is  to  be  benefited  by  the  transaction,  if  he  assumes  to 
give  the  information;  and  if  that  obligation  is  not  observed  by 
him  (the  surety  not  having  other  present  means  of  informa- 
tion), the  creditor  cannot  successfully  invoke  the  protection  of 
the  maxim  caveat  emptor  to  shield  him  from  the  consequences 
of  his  fraud. 

If  authority  is  required  for  a  proposition  so  obviously  rea- 
sonable and  just,  the  cases  which  support  it  (some  of  them  in 
this  court)  will  be  found  cited  in  the  briefs  of  the  respective 
counsel  for  the  defendants.  The  person  to  whom  the  security 
is  proposed  to  be  given  may  refuse  to  give  any  information, 
and,  if  he  so  refuses,  the  maxim  caveat  emptor  applies.  The 
surety  then  incurs  the  liability  at  his  own  risk.  The  charge 
of  the  learned  circuit  judge  does  not,  in  express  terms,  contain 
this  qualification;  but  on  the  facts  of  the  case  the  omission  is 
immaterial,  for  the  reason  that  the  uncontradicted  evidence 
shows  that  the  defendants  went  to  the  office  of  Barr  &  Konrad 
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for  the  express  purpose  of  obtaining  information  from  the 
agent  of  the  company  of  their  financial  condition,  and  under 
the  charge  the  jury  must  have  found  that  the  agent  assumed 
to  give  them  such  information.  In  all  other  respects  the  charge 
seems  to  be  in  strict  accord  with  the  principles  above  stated,  as 
also  are  the  refusals  to  give  certain  instructions  proposed  on 
behalf  of  the  plaintiff. 

It  was  claimed  in  argument  that  the  testimony  tended  to 
show  that  the  books  of  Barr  &  Konrad  showed  that  they  had 
indorsed  or  guarantied  the  notes  of  the  company  theretofore 
taken  by  them  for  machines,  and  hence  that  the  defendants 
had  the  present  means  of  knowing  the  fact.  That  question 
was  submitted  to  the  jury,  and  there  is  sufficient  evidence  to 
warrant  a  finding  that  the  books  did  not  show  such  liability. 
The  defendants  both  testified  that  had  they  known  of  that 
liability  they  would  not  have  signed  the  guaranty.  This  was 
competent  testimony  to  go  to  the  jury.  Assuming  the  defend- 
ants to  be  men  of  ordinary  caution  and  prudence,  it  is  easy  to 
believe  that  they  testified  truly.  Upon  the  whole  case  we  are 
impelled  to  the  conclusion  that  the  judgment  should  not  be 
disturbed. 

By  the  Court. —  Judgment  affirmed. 


Ohms  vs.  The  State. 
ApHl  27— May  11,1880. 


CRnoNAL  Law  and  Practice.    Reversal  of  judgment  for  failure  of  trial 
judge  to  liear  motion  for  new  trial, 

1.  A  person  accused  of  crime,  after  verdict  against  him,  has  a  right  to  the 

solemn  opinion  of  the  judge  before  whom  the  cause  was  tried,  after  a  care- 
ful hearing  of  all  that  may  be  alleged  against  the  justice  of  the  verdict, 
that  it  ought  to  stand. 

2.  Where,  therefore,  the  evidence  upon  which  a  verdict  of  guilty  of  murder 
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In  the  first  degree  was  i^and,  was  not  overwhelmingt  and  the  accused 
was  unable  to  obtain  a  proper  hearing  of  his  motion  for  a  new  trial,  be- 
cause it  was  inconvenient  for  the  trial  judge  (who  sat  in  place  of  the 
judge  of  the  circuit  in  which  the  trial  was  had)  to  remain  and  hear 
the  same,  and  such  judge  erroneously  supposed  that  the  motion  might 
properly  bo  heard  by  the  judge  of  the  circuit,  this  court  reverses  the 
judgment  and  orders  a  new  trial,  without  determining  whether  the 
verdict  was  unsupported  by  the  evidence,  or  whether  there  was  error 
in  the  instructions  given  to  the  jury. 
3.  The  fact  that  the  accused,  failing,  after  due  effort,  to  get  his  motion  heard 
by  the  trial  jud^r^,  subsequently  moved  the  judge  of  the  circuit  for  the 
same  relief,  does  not  waive  or  cure  the  error  above  stated. 

ERROR  to  the  Circuit  Court  for  Oreen  County. 
The  case  is  stated  in  the  opinion. 
B,  Dumciddie^  for  plaintiflE  in  error. 
The  Attorney  General^  for  the  state. 

Taylor,  J.  The  plaintiflT  in  error  was  tried  and  convicted 
of  the  murder  of  his  father.  The  evidence  shows  that  the 
father  of  the  accused  was  killed  on  the  19th  of  June,  1878, 
near  his  house  in  Green  county,  between  the  hours  of  ten  and 
eleven  o'clock  in  the  evening  of  said  day;  that  the  death  was 
occasioned  by  pistol  shots;  and  that  none  of  the  family  of  the 
deceased  were  at  home  at  the  time  he  was  killed.  His  wife 
and  daughter,  the  only  persons  composing  his  family,  were 
absent  at  a  prayer  meeting  at  the  time.  Several  persons  heard 
shots  fired,  which  were  probably  the  ones  which  caused  his 
death.  The  deceased  was  found  near  the  barn,  in  a  potato 
field,  lying  on  his  face,  dead.  A  club  was  found  near  him, 
with  some  blood  on  it,  and  one  of  the  horses  of  the  deceased, 
which  he  kept  in  the  stable,  was  found  outside  of  the  stable, 
with  a  bridle  on. 

The  evidence  tending  to  establish  the  guilt  of  the  son  is, 
in  substance,  that  he  was  about  twenty-two  years  old  at  the 
time  of  the  trial;  that  he  was  sickly  and  had  been  for  several 
years;  that  something  more  than  two  years  before  the  death 
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of  the  father,  he  and  his  son  had  difficulty,  and  the  father  had 
refused  to  furnish  any  more  money  for  medical  attendance 
upon  the  son,  and  the  son  left  and  worked  for  his  board  with 
a  man  living  near  Janesville  for  about  a  year;  that  he  then 
returned  to  his  father  and  lived  with  him  again  for  about  a 
year,  and  until  in  May,  1878,  when,  the  father  again  refusing 
him  money  to  get  medical  attendance,  he  again  left  and  went 
to  Janesville,  where  he  remained,  doing  no  work  and  sleeping 
most  of  the  time  in  a  livery  barn,  and,  as  he  claimed,  getting 
some  medical  attendance.  After  he  left  home,  in  1878,  he 
corresponded  with  his  sister,  who  was  living  with  their  father, 
and  this  correspondence  was  put  in- evidence  by  the  state. 
The  evidence  tends  to  show  that  the  father  was  a  hard  and 
unfeeling  man,  and  that  his  son  Frederick^  when  he  left  him 
in  1876,  entertained  no  friendly  feelings  towards  him. 

The  state,  to  show  the  feeling  of  the  son  towards  his  father, 
introduced  two  letters,  one  written  May  5,  1876,  addressed  to 
a  young  man  with  whom  he  wa^  intimate,  living  near  his 
father,  named  Charles  Coates,  in  which  he  makes  use  of  the 
following  language,  referring  to  his  father:  "  I  wish  the  Lord 
some  one  would  give  the  old  man  a  deal  of  a  pounding.  Charles, 
if  he  ever  goes  to  cussing  you,  I  wish  you  would  give  him  a 
good  shaking  up.  As  soon  as  I  get  well,  I  will  make  him  a 
visit,  too;"  and  one  written  December  5,  1876,  addressed  to 
his  brother  William,  in  which  he  uses  the  following  language: 
"  I  don't  want  to  eat  the  old  man's  grub  unless  I  have  worked 
for  it.  I  am  not  well  yet,  and  don't  think  that  I  ever  will  get 
well.  I  am  getting  discouraged  about  this  doctor  business. 
Am  getting  no  relief.  That  old  man  is  the  blajne  of  my  being 
sick  yet;  if  he  would  take  care  of  me  when  I  told  him,  I 
would  have  been  well  before  this  time.  But  he  had  an  idea 
of  killing  me,  but  if  I  get  around  again  he  will  suffer  for  it." 
A  witness  by  the  name  of  Frank  Graves  testified  on  the  part 
of  the  state  that  he  knew  the  prisoner,  though  not  intimately 
acquainted  with  him,  and  that  he  and  prisoner  were  husking 
VoL.XLIX.-27 
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corn  together  in  November,  1877,  and  the  prisoner  then  said 
"his  father  was  a  mean  man;  wished  somebody  would  shoot 
the  old  son  of  a  bitch;  that  he,  the  prisoner,  would  do  it  him- 
self if  he  could  get  a  chance." 

This  is  all  the  evidence  there  is  in  the  case  showing  any 
threats  of  violence  made  by  the  son  against  Bis  father.  The 
evidence  of  the  witness  Graves  was  shaken  some  by  his  cross 
examination,  and  from  the  fact  that  he  stated  that  when  he 
heard  of  the  murder  he  thought  of  the  conversation  which  he 
detailed  in  his  evidence,  but  said  nothing  about  it  at  the 
inquest  or  to  any  one  until  the  Sunday  before  the  trial,  and 
that  he  said  he  had  never  spoken  to  the  defendant  until  he  was 
husking  corn  with  him,  when  he  says  the  conversation  took 
place.  The  mother  and  daughter  testify  that  after  the  son 
came  home  in  1877,  there  was  no  quarrel  between  the  father 
and  son,  and  none  when  Frederick  left  home  in  May,  1878; 
and  the  correspondence  introduced  in  evidence  which  took 
place  after  he  left  in  May,  1878,  does  not  show  any  threaten- 
ing language,  oi:  even  abusive  language,  of  the  father. 

The  evidence  shows  that  the  accused  had  a  pistol  shortly 
before  he  left  home  in  May,  1878,  but  that  he  sold  it  to  one 
Walter  Colton  the  Saturday  or  Sunday  before  he  left  home  in 
May.  No  pistol  was  found  uppn  the  prisoner  at  the  time  of 
his  arrest,  or  with  any  of  his  effects,  or  in  any  place  where  he 
had  been  staying  after  he  left  home  in  May. 

The  other  evidence  tending  to  show  that  the  accused  prob- 
ably committed  the  murder,  was  the  evidence  of  the  conduc- 
tor, two  brakemen  and  a  passenger  on  the  train  going  from  the 
west  into  Janesville  on  the  morning  of  the  20th*  of  June, 
1878.  The  train  stopped  at  a  station  called  Juda,  about  six 
miles  from  the  place  of  the  murder,  about  7:30  in  the  morn- 
ing. These  witnesses  all  testify  that  but  one  passenger  got 
on  the  train  at  that  station  that  morning;  that  he  got  on  upon 
the  north  side  of  the  train,  which  was  very  unusual;  that  he 
seemed  excited,  and  remained  on  the  platform  until  after  the 


Digitized  by  LjOOQ IC 


JANUARY  TERM,  1880.  419 

Ohms  vs.  The  State. 

train  left  the  station.  He  paid  his  fare  to  Janesville,  and  left 
the  train  at  that  place,  getting  off,  not  on  the  platform,  but 
on  the  other  side  of  the  ti'ain,  among  the  tracks.  The  con- 
ductor and  brakeraen  recognized  the  accused  as  the  person 
who  got  on  at  Juda  on  that  morning.  These  witnesses  saw 
the  prisoner  the  next  day  at  Juda,  and  testify  that  they  recog- 
nized him  as  the  man  who  got  on  the  train  at  that  place  the 
day  before.  A  witness  for  the  defendant  testified  that  he  saw 
the  person  who  got  on  the  train  at  Juda  that  morning;  that 
the  man  came  down  the  north  road ;  that  he  got  on  the  train 
on  the  north  side;  that  the  man  had  on  blue  overalls  and  dark 
coat;  that  he  was  within  fifteen  or  twenty  yards  of  him;  that 
this  man  was  not  the  accused;  that  he  had  seen  the  accused 
many  times  before  his  arrest. 

A  witness  for  the  defendant,  Wesley  Allen,  testified  that  he 
saw  the  accused  in  Janesville  on  the  morning  of  the  19th  "or 
20th  "  of  June,  1878,  before  seven  o'clock  in  the  forenoon. 
William  Watson  is  of  the  opinion  he  saw  the  accused  in  Janes- 
ville on  the  evening  of  the  19th  of  June,  about  eight  o'clock, 
but  is  not  positive  it  was  the  19th.  Henry  Blunk  saw  the 
accused  in  Janesville,  as  he  thinks,  a  day  or  two  before  the 
murder.  Robert  Graham  testified  that  on  the  day  before  the 
arrest  (which  would  be  the  19th  of  June)  he  saw  the  defend- 
ant coming  out  of  a  bam,  in  the  morning,  before  seven  o'clock, 
looking  as  though  he  had  just  got  up.  The  barn  was  the  one 
in  which  the  accused  claims  he  slept.  The  accused  testifies  that 
he  was  in  Janesville  all  the  time  from  the  time  he  left  home,  in 
May,  until  June  20th,  when  he  was  arrested  for  the  murder 
of  his  father,  and  that  he  did  not  take  the  train  on  the  morn- 
ing of  the  20th  of  June,  at  Juda,  and  denies  all  knowledge  of 
how  his  father  was  killed;  denies  making  the  statement  sworn 
to  by  the  witness  Graves;  and  also  testifies  that  the  letter  ad- 
dressed to  Charles  Coates,  and  having  his  signature,  was  writ- 
ten by  his  brother  George,  and  not  by  himself;  that  George 
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signed  his  name  to  the  letter,  and  that  the  letter  was  not  in 
his  handwriting. 

The  only  other  evidence  tending  to  connect  the  accused  with 
the  murder  was  the  evidence  as  to  the  tracks  leading  from  the 
place  where  the  father  was  killed.  There  was  evidence  tend- 
ing to  show  that  these  tracks  were  such  as  might  have  been 
made  by  the  boots  which  the  accused  wore.  The  tracks  were 
considerably  shorter  than  the  boots.  The  boots  were  of  a 
kind  and  size  which  were  common,  and  there  was  no  peculi- 
arity in  the  tracks  which  indicated  that  they  must  have  been 
made  by  the  defendant's  boots.  Tlie  most  that  could  be  said 
of  this  evidence  was  what  the  learned  circuit  judge  said  about 
it,  "  that  it  tended  to  show  that  they  might  have  been  made  by 
the  defendant's  boots."  The  tracks  were  not  apparently  so  dif- 
ferent from  those  which  the  defendant's  boots  would  make  as 
to  render  it  impossible  that  they  could  have  been  made  by 
them.  There  was  also  an  item  of  evidence  given  by  the 
daughter,  that,  when  they  came  home  on  the  night  of  the 
murder,  one  of  the  dogs  of  the  deceased  was  not  at  home,  but 
was  found  at  a  neighbor's  some  distance  away;  that  this  dog 
would  not  follow  any  of  the  family  away  from  home  except 
the  accused;  but  that  he  would  sometimes  leave  home  when 
the  accused  was  not  there. 

The  state  also  gave  in  evidence  an  occurrence  which  hap- 
pened at  the  funeral  of  the  father.  One  of  the  sisters  fainted, 
and  the  accused  fainted,  or  appeared  to  faint,  and  when  he 
came  out  of  the  faint  the  minister  and  another  person  urged 
him  to  confess.  The  accused  replied,  "  that  he  had  nothing  to 
confess;  that  he  was  innocent"  The  foregoing  is  substan- 
tially the  evidence  given  on  the  trial  which  tended  to  fasten 
the  guilt  of  the  murder  upon  the  accused;  and  upon  this  evi- 
dence the  jury,  under  the  instructions  of  the  court,  rendered 
a  verdict  of  guilty  of  murder  in  the  first  degree. 

I  have  made  this  statement  of  evidence  tending  to  show 
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the  guilt  of  the  accused,  not  because  this  court  would  consider 
itself  justified  in  setting  aside  the  verdict  as  unsupported  by 
the  evidence,  nor  as  intimating  that  we  would  have  reversed 
an  order  of  the  trial  judge  refusing  to  grant  a  new  trial  for 
the  insuflSciency  of  the  evidence,  but  simply  for  the  purpose 
of  showing  that  the  evidence  is  not  necessarily  conclusive  of 
the  guilt  of  the  accused,  and  that  in  a  case  of  this  kind,  where 
the  consequences  of  a  mistake  are  so  terrible  to  the  accused, 
he  should  have  the  advantage  of  every  right  which  the  law  se- 
cures to  him,  before  his  conviction  should  be  made  final. 
Amongst  these  rights,  the  person  accused  of  the  greatest  crime 
known  to  the  law  has  the  right  to  have  the  solemn  opinion  of 
the  judge  who  tried  the  cause,  after  a  careful  hearing  of  all 
that  may  be  alleged  against  its  justice,  that  it  ought  to  stand. 
The  old  and  harsh,  if  not  unjust,  rule  of  the  common  law, 
which  refused  the  right  of  a  second  trial  to  a  person  convicted 
of  crime,  either  on  account  of  mistakes  made  in  the  instruc- 
tions of  the  trial  judge,  or  when  the  evidence  was  conflicting 
or  even  insufiicient,  and  which  turned  the  accused  over  to  the 
clemency  of  the  executive  power  as  his  only  remedy  when  the 
court  thought  injustice  had  been  done,  has  long  ago  been  broken 
down  in  this  country,  and  the  right  of  the  accused  to  demand 
a  new  trial  j^or  errors  of  the  court  on  the  trial,  or  where  the 
conviction  is  not  sustained  by  suflScient  evidence,  is  firmly  es- 
tablished, and  in  this  state  secured  to  the  accused  by  the  plain 
provision  of  the  statute  (section  4719,  E.  S.  1878);  and  the 
refusal  of  the  trial  judge  to  hear  a  mofion  for  a  new  trial  for 
misdirection  of  the  judge,  or  because  the  verdict  is  against  the 
clear  weight  of  evidence,  or  is  not  sustained  by  sufficient  evi- 
dence, is  the  denial  of  a  right  which  tends  to  the  promotion  of 
justice,  and  ought  not  to  be  sanctioned  except  in  cases  where  it 
is  apparent  from  the  record  that  there  is  no  real  foundation  for 
the  motion.  Where  the  guilt  of  the  accused  is  established  by 
evidence  which  is  overwhelming,  this  court  might  not  consider  it 
an  error  which  would  deraahd  a  reversal  of  the  conviction, 
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that  the  trial  judge  refused  to  hear  a  motion  for  a  new  trial 
because  the  conviction  was  not  sustained  by  the  evidence;  and 
in  such  a  case  the  refusal  to  hear  the  motion  would  be  taken  as 
the  opinion  of  the  trial  judge  that  the  verdict  ought  to  stand. 

The  record  shows  that,  immediately  upon  the  rendition  of 
the  verdict,  one  of  the  counsel  for  the  accused  notified  the  trial 
judge  that  ho  desired  to  move  for  a  new  trial  on  the  judge's 
minutes,  and  requested  the  trial  judge  to  give  the  counsel 
time  to  consult  with  his  associate  counsel  and  prepare  the 
necessarj  motion  papers,  and  requested  said  judge  to  hear 
such  motion;  that  the  judge  replied  that  he  could  not  remain 
more  than  one-half  hour  to  hear  such  motion,  and  that,  unless 
the  counsel  were  ready  with  their  motion  within  that  time,  he 
could  not  hear  it;  that,  being  unable  to  find  his  associate  im- 
mediately, the  counsel  informed  the  judge  that  the  motion 
papers  could  not  be  prepared  within  tlie  half  hour,  and  again 
requested  said  judge  to  remain  and  give  the  counsel  an  oppor- 
tunity to  prepare  said  papers  and  argue  said  motion.  The 
judge  replied  that  it  was  impossible  for  him  to  stay;  that  he 
was  compelled  to  go  back  to  his  own  circuit  that  day;  that. 
Judge  H.  S.  Conger  would  be  back  at  this  court  on  Tuesday, 
the  22d  day  of  October,  1878;  and  that  Judge  Conger  would 
have  to  hear  and  decide  the  motion  for  a  new  trial;  and  there- 
upon he  adjourned  the  court  until  the  22d  of  October,  1878. 

In  explanation  of  this  state  of  affairs,  it  appears  that  the 
Hon.  II.  S.  Conger,  circuit  judge  of  the  twelfth  circuit,  had 
exchanged  with  the  Hon.  M.  M.  Cothren,  circuit  judge  of  the 
fifth  circuit,  and  Judge  Cothren  had  presided  at  the  circuit 
court  for  Green  county,  in  the  twelfth  circuit,  upon  the  trial 
of  the  accused  in  this  case,  and,  for  reasons  satisfactory  to  him- 
self, undoubtedly,  considered  it  impossible  for  him  to  stay  to 
hear  the  motion  for  a  new  ti'ial  in  the  case,  and  supposed  that 
it  might  properly  be  heard  by  the  Hon.  H.  S.  Conger  on  his 
return  to  his  own  court.  In  this  we  think  the  learned  circuit 
judge  erred.     When  a  motion  for  a  new  trial  is  made  upon  the 
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minutes  of  the  court,  it  is  imperative  that  such  motion  should 
be  heard  by  the  judge  who  tried  the  cause,  unless  the  party 
who  makes  the  motion  consents  that  it  may  be  heard  by  some 
other  judge.  It  would  seem  to  be  impossible  for  a  judge  to 
intelligently  determine  a  motion  for  a  new  trial  upon  the 
minutes  of  the  court  unless  he  presided  at  the  trial.  Without 
being  present  at  the  trial,  unless  a  bill  of  exceptions  or  case 
were  first  settled  or  agreed  upon,  containing  a  full  history  of  all 
that  took  place,  he  could  know  nothing  of  the  matters  which 
he  ought  to  know  in  order  to  give  an  opinion  as  to  whether  a 
new  trial  ought  to  be  granted;  and  even  upon  a  case  or  bill  of 
exceptions  made  and  settled,  he  would  not  be  in  a  position  to 
give  a  very  satisfactory  opinion  upon  the  motion.  In  that  case  he 
would  be  very  much  in  the  position  in  which  this  court  finds 
itself  when  called  upon,  under  our  statute  relating  to  appeals,  to 
review  the  opinion  of  the  trial  judge  in  granting  or  refusing 
a  new  trial;  and  this  court  has  repeatedly  held  that  it  must  be 
a  case  of  very  gross  error  which  will  induce  this  court  to  inter- 
fere with  the  discretion  of  the  trial  judge  in  granting  or  refus- 
ing a  new  trial  upon  the  evidence,  or  for  other  matters  oc- 
curring during  the  trial. 

The  reason  for  this  rule  is  so  well  stated  by  Chief  Justice 
Dixon,  in  Lewellen  v.  WilHams^  14  Wis.,  687-603,  cited  by  me 
in  the  opinion  in  Jones  v.  Hallway  Co,  (ante^  p.  352),  that  I 
repeat  it  here  as  a  better  argument  for  the  rule  than  I  should  be 
able  to  make:  "The  exercise  of  a  sound  discretion  in  such 
matters  often  depends  upon  a  variety  of  facts  and  circum- 
stances which  cannot  be  described  on  paper  and  brought  be- 
fore the  appellate  tribunal  with  their  original  force  and  in- 
fluence, and  which  no  one  but  the  judge  before  whom  the  case 
was  tried  can  fully  and  properly  estimate.  Many  of  these 
facts  and  circumstances  are  absolutely  incapable  of  such  de- 
lineation; and  to  say  that  the  discretion  depending  upon  them 
shall  be  transferred  to  another  court,  there  to  be  exercised 
without  tlie  means  of  forming  a  correct  judgment,  seems  im- 
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possible."  This  argument  is  equally  forcible  when  applied  to 
the  case  of  hearing  a  motion  for  a  new  trial  upon  the  minutes 
of  the  court,  when  such  motion  is  made  before  a  judge  who 
did  not  preside  at  the  trial.  The  statute  regulating  the  trial 
of  civil  actions  expressly  provides  that  "the  judge  before 
whom  the  issue  is  tried  may  in  his  discretion  entertain  a 
motion  for  a  new  trial  on  the  minutes,"  etc.  (section  2878,  R 
S.  1878),  and  excludes  the  right  of  any  other  judge  to  hear 
snch  motion.  It  would  seem  but  just  that  the  same  rule  should 
be  applied  to  the  motion  when  made  in  a  criminal  action. 

The  impropriety  of  turning  over  the  hearing  of  this  motion 
for  a  new  trial  upon  the  minutes  of  the  court  to  another  judge, 
who  did  not  preside  at  the  trial,  is  manifest,  also,  when  the 
motion  is  in  part  founded  upon  erroneous  rulings  on  the  part 
of  the  presiding  judge,  either  upon  the  introduction  or  rejec- 
tion of  evidence  or  in  his  instructions  to  the  jury.  The  judge, 
in  such  case,  who  hears  the  motion,  has  no  greater  powers  than 
the  judge  who  presided  at  the  trial,  and  no  appellate  jurisdic- 
tion to  reverse  his  rulings.  The  respect  he  is  bound  to  accord 
to  the  opinions  of  the  judge  who  presided  at  the  trial,  would 
be  very  apt  to  prevent  him  from  declaring  that  the  presiding 
judge  erred  in  his  rulings  or  instructions.  As  is  said  above, 
the  accused  has  the  right  to  the  deliberate  judgment  of  the 
trial  judge  that  the  verdict  is  just  and  ought  to  stand,  before 
he  shall  be  concluded  by  it.  Such  is  the  rule  in  civil  actions, 
and  such  is  the  rule  in  criminal  actions  in  this  state  and  all 
others  where  it  is  held  that  a  new  trial  may  be  granted  in  such 
actions  at  the  request  of  the  defendant.  The  opinion  of  the 
trial  judge  is  the  opinion  which  is  to  prevail  in  such  cases. 
The  rule  which  prevailed  in  civil  actions  in  the  English  courts 
when  a  motion  for  a  new  trial  was  made  to  the  court  in  bank 
upon  the  ground  that  the  verdict  was  against  the  evidence,  was 
to  take  the  opinion  of  the  judge  who  presided  at  the  trial;  and 
if  he  was  dissatisfied  with  the  verdict,  it  was  almost  a  matter 
of  course  to  order  a  new  trial. 
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We  approve  of  the  rule  laid  down  by  the  circuit  court  of 
the  United  States  for  the  third  circuit,  in  the  case  of  United 
States  V.  Harding  et  al.,  1  Wall.  Jr.,  137.  In  that  case  the 
defendants  had  been  tried  for  murder  before  Randall,  the 
district  judge,  then  sitting  for  the  circuit.  Harding  was  found 
guilty  of  niurder,  and  Green  and  Williams  of  manslaughter. 
Application  was  made,  soon  after  the  verdict,  for  a  new  trial, 
and  was  fully  argued  before  Judge  Randall,  who,  after  the 
hearing,  had  formed  and  expressed  to  an  officer  of  his  court 
(as  it  was  offered  to  be  proved)  his  opinion  on  this  application; 
but  just  as  he  was  about  to  deliver  his  opinion,  sudden  illness 
arrested  his  design,  and  soon  after  terminated  his  life.  The 
then  circuit  judge  also  died  before  any  decision  was  given  upon 
the  motion.  When  the  new  judges  were  commissioned,  the 
application  for  a  new  trial  came  on  again  to  be  argued  on  the 
same  reasons  which  had  been  filed  originally  in  the  cause. 
Judges  Grier  and  Kane  heard  the  argument,  and  Judge 
Kane  delivered  the  opinion  arrived  at  by  both. 

In  the  opinion  Judge  Kane  says:  "  To  my  mind  the  prin- 
ciple of  the  law  is  clear:  the  defendant,  before  sentence  can  be 
pronounced  on  him,  has  a  right  to  the  judicial  determination 
of  his  guilt  by  the  court,  as  well  as  by  the  jury.  If  the  ver- 
dict does  not  satisfy  the  conscience  of  the  judge,  the  prisoner 
is  entitled  to  a  new  trial.  After  the  verdict  is  rendered,  the 
judicial  discretion  is  still  in  exercise,  and  at  any  time  before 
the  sentence  is  recorded  it  may  modify  the  punishment  if  the 
statute  has  not  made  it  specific,  or  set  aside  the  conviction 
altogether.  It  does  not  need  a  motion  on  the  part  of  the  de- 
fense; the  judge  himself,  at  the  very  latest  moment,  may, 
sua  sponte^  award  a  new  trial.  .  .  .  The  prisoners  here 
were  entitled  to  the  advantage  of  this  judicial  revision  from 
the  judge  who  sat  upon  the  trial;  and  whether  we  will  in- 
tend, in  favorem  vit%  that  he  was  disinclined  to  pronounce 
the  capital  sentence,  or  whether  we  content  ourselves  with  an 
admission  of  the  fact  that  the  time  in  which  this  judicial  dis- 
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cretion  might  be  exerted  had  not  yet  expired, —  we  cannot 
affirm  in  either  case  that  Judge  Randall  was  content  to  enter 
judgment  on  this  verdict.  Even  were  we  now  satisfied  what 
were  his  opinions  at  the  time  of  his  decease,  we  should  be 
without  just  legal  assurance  that  they  might  not  have  been 
modified  by  after  reflection,  and  before  the  appropriate  mo- 
ment for  recording  them." 

Further  along  in  his  opinion  Judge  Kane  refers  to  the 
practice  in  the  English  courts  in  similar  cases,'  and  says:  "I 
have  found  enough  to  satisfy  me  that  where  those  courts  are 
vested  with  a  discretion  as  to  their  action  on  a  verdict,  that 
discretion  is  never  exercised  without  unequivocal,  direct  ju- 
dicial kilowledge  of  the  facts  disclosed  on  the  trial. 
At  the  common  law,  before  the  statutes  of  11  Ilenry  VI.  c.  6, 
and  1  Edw.  VI.  c.  7,  if  a  prisoner  had  been  convicted  before  the 
commissioners  of  oyer  and  terminer^  and  a  new  commission 
issued  before  the  award  of  execution,  no  judgment  could  be 
entered  or  execution  ordered  by  their  successors.  ^And  there 
was,'  says  Mr.  Chitty,  ^some  reason  for  this  restriction;  for 
the  subsequent  judges  were  unacquainted  with  the  circum- 
stances of  the  case  as  developed  on  the  trial,  and  might,  there- 
fore, unconsciously,  be  the  occasion  of  injustice.  In  the  case  of 
King  v.  Baker,  Carthew,  6,  when  there  had  been  a  conviction 
by  verdict  (of  speaking  seditious  words),  which  was  moved  by 
certiorari  into  the  King's  Bench,  it  was  said  that  that  .court 
never  gives  judgment  on  a  conviction  in  another  court,  but  the 
practice  is,  after  issue  joined  in  another  court  and  the  indict- 
ment removed,  always  to  admit  the  party  to  waive  the  issue 
below  and  go  to  trial  on  an  issue  joined  iil  this  court;'  and  in 
that  case  the  court  directed  a  new  trial,  and  Baker  was  found 
guilty  by  a  second  verdict." 

Judge  Kane  also  cites  the  case  of  Warrain  v.  Smith,  2 
Bulstrode,  136,  in  the  King's  Bench,  where  it  is  said  by  Coke, 
chief  justice,  referring  to  the  case  of  Sutton^s  Hospital,  "that 
in  the  exchequer  chamber,  if  one  of  the  judges  die  pending 
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the  argument,  and  another  be  appointed  after  the  argument 
had,  he  shall  not  give  his  opinion  in  the  case."  The  court, 
without  attempting  to  review  the  evidence  and  proceedings  on 
the  trial  before  the  deceased  judges,  ordered  a  new  trial,  solely 
on  the  ground  that  the  prisoners  had  the  right  to  have  the 
opinion  of  the  trial  judges  upon  the  question  as  to  whether  a 
new  trial  should  have  been  granted,  and  that  they  had  died 
before  any  opinion  given  upon  the  motion.  Our  statute  for 
settling  a  bill  of  exceptions,  in  a  case  where  the  judge  who 
tried  the  action  dies  or  removes  out  of  the  state  before  the 
same  is  settled,  is  founded  upon  reasons  similar  in  thei'r  nat- 
ure to  those  urged  for  granting  the  new  trial  in  the  case 
above  cited.  It  proceeds  upon  the  ground  that  a  party  has 
the  right  to  have  his  exceptions  heard  on  appeal,  and  in  order 
to  preserve  his  exceptions  on  the  trial  he  is  entitled  to  have 
the  presiding  judge  settle  such  exceptions,  and  no  one  else 
can.  If,  therefore,  by  the  death  or  removal  of  the  judge  be- 
yond the  jurisdiction  of  the  courts  of  this  state,  he  cannot 
compel  such  judge  to  sign  his  exceptions,  the  court  grants  the 
party  a  new  trial,  upon  his  aflSdavit  that  his  application  is 
made  in  good. faith  and  not  for  the  purpose  of  delay,  and 
upon  his  paying  the  costs  of  the  opposite  party  on  the  first 
trial.     Section  2877,  E.  S.  1878. 

From  an  examination  of  the  record  in  the  case  at  bar,  we 
cannot  say  there  would  have  been  any  impropriety  in  grant- 
ing a  new  trial  to  the  accused.  However  powerful  and  con- 
clusive of  the  defendant's  guilt  the  evidence  might  have  ap- 
peared to  the  jury,  under  the* influences  .which  were  brought 
to  bear  upon  them  at  the  trial,  as  it  appears  to  us,  in  the  im- 
personal and  undemonstrative  written  pages  of  the  bill  of  ex- 
ceptions, it  does  not  impress  the  mind  with  a  certainty  of  the 
guilt  of  the  accused.  Nor  can  we  say  that  the  learned  circuit 
judge  who  presided  at  the  trial  of  this  case,  had  he  heard  the 
motion  for  a  new  trial  after  the  hurry  and  excitement  of  the 
trial   had  passed,  and  when  he  could  have  reexamined  the 
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case  in  a  more  deliberate  way  than  could  well  be  done  in  the 
progress  of  the  trial,  would  not,  in  view  of  the  enormity  of 
the  crime  of  which  the  accused  was  found  guilty,  the  fearful 
consequences  which  must  follow  such  conviction  if  suffered  to 
stand,  and  the  nature  of  the  evidence  upon  which  it  is  founded, 
have  come  to  the  conclusion  that  the  verdict  ought  not  to 
stand. 

But,  without  speculating  on  what  the  learned  judge  would 
or  would  not  have  done  had  he  taken  time  to  hear  the  motion, 
it  is  enough  for  us  to  know  that  he  did  not  hear  it,  and  that 
lie  refused  to  hear  it,  not  because  he  thought  the  accused  was 
not  entitled  to  have  it  heard,  but  because  his  personal  conven- 
ience would  not  permit  him  to  hear  it,  and  because,  as  we  are 
bound  to  infer,  he  supposed  it  could  with  equal  propriety  be 
heard  before  the  judge  of  the  circuit  in  which  the  action  was 
tried.  We  cannot  believe  that  the  learned  circuit  judge  who 
presided  at  the  trial  of  this  action  would  have  declined  to  give 
a  calm  and  deliberate  consideration  to  the  defendant's  motion 
for  a  new  trial  on  account  of  any  mere  personal  inconvenience 
to  himself,  had  he  not  thought  his  rights  would  have  been 
equally  protected  by  presenting  his  motion  to  the  presiding 
judge  of  the  circuit.  In  this  view  of  the  case  the  learned 
judge  was  clearly  mistaken.  And  because,  by  such  mistake, 
the  accused  has  been  deprived  of  the  deliberate  judgment  of 
the  judge  who  presided  at  his  trial,  upon  the  question  whether 
he  ought  to  have  had  a  new  trial,  the  judgment  of  the  circuit 
court  must  be  reversed. 

We  do  not  deem  it  necessary  to  pass  upon  the  other  excep- 
tions taken  by  the  learned  counsel  for  the  appellant,  and  have 
not  considered  the  exceptions  to  the  instructions  given  by  the 
learned  judge  with  that  care  which  we  should  deem  it  our  duty 
to  give  them  had  it  been  necessary  to  pass  upon  their  correct- 
ness. The  fact  that  the  accused  made  a  motion  for  a  new  trial 
before  the  judge  of  the  circuit  in  which  the  action  was  tried, 
but  who  did  not  preside  at  the  trial,  and  that  such  motion  was 


Digitized  by  LjOOQ IC 


JANUAKY  TERM,  1880.  429 

Cariey  vs.  Sylvester  and  another. 

made  in  part  or  in  whole  on  the  same  grounds  on  which  it  was 
proposed  to  be  made  before  the  judge  who  presided  at  the  trial, 
does  not  cure  the  error.  The  accused  had  done  all  he  could  do 
in  order  to  get  the  motion  heard  before  the  proper  judge,  and 
was  unable  to  get  it  so  heard.  Under  these  circumstances  he 
had  the  right  to  make  a  motion  for  a  new  trial  before  the 
judge  of  the  circuit,  without  waiving  or  curing  the  error  which 
had  been  committed  against  him  by  the  refusal  of  tlie  presiding 
judge  to  hear  the  motion. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial.  The  warden 
of  the  state  prison  will  surrender  the  plaintiff  in  error  to  the 
sheriff  of  Green  county,  who  will  hold  him  in  custody  until  he 
shall  be  discharged  or  his  custody  changed  by  due  course  of 
law. 


Caeley  vs.  Sylvester  and  another. 
February  3— May  11, 1880, 

(1)  EmNEirr  Domain.    Entry  on  land  of  others:    Statute  construed.    (2) 
Reversal  for  error  of  fact, 

1.  Under  ch.  183,  P.  &  L.  Laws  of  1866,  the  i)ersons  there  empowered  to 

dig  a  race  to  connect  the  waters  of  certain  streams  and  create  a  mill- 
power,  etc.,  were  not  authorized  to  enter  on  the  land  of  any  other  person 
for  those  purposes  without  having  first  paid  the  accruing  damages. 

2.  The  issues  having  been  submitted  to  the  jury  upon  a  charge  which  was 

full,  explicit  and  applicable  to  the  evidence  and  issues,  and  included 
substantially  all  correct  instructions  asked  by  the  appellant,  which  were 
not  given  in  form,  and  there  being  no  clear  preponderance  of  evidence 
against  the  verdict,  the  judgment  pursuant  thereto  must  be  afltoied. 

APPEAL  from  the  Circuit  Court  for  Graiit  County. 
Defendants  appealed  from  a  judgment  in  plaintiff's  favor. 
The  case  is  stated  in  the  opinion. 
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For  the  appellants  there  was  a  brief  by  J.  T.  &  J.  M,  MilU^ 
and  oral  argument  by  J.  T.  Mills. 

For  the  respondent  there  was  a  brief  by  Brooks  c6  Dutcher^ 
and  oral  argument  by  Mr,  Dutcher, 

The  following  opinion  was  tiled  February  24,  1880: 

Orton,  J.  The  complaint  in  this  action  is  substantially  in 
trespass  for  breaking  and  entering  the  close  of  the  plaintiiF 
and  doing  damage. 

The  answer  sets  up — firsts  the  statute  of  limitations;  sec- 
ondly^ authority  by  an  act  of  the  legislature;  thirdly^  license 
or  entry  by  consent;  and  fourthly^  that  no  damage  was  done 
to  the  premises  by  such  entry  and  disturbance,  and  that  the 
premises  were  benefited  thereby. 

On  the  trial,  the  statute  of  limitations  was  not  urged,  and 
the  entry  upon  the  lands  of  the  plaintiff,  and  digging  a  ditch 
through  a  portion  of  the  same,  were  not  contested.  The  act 
of  the  legislature  referred  to  as  authority  for  so  doing,  is  "An 
act  to  authorize  the  improvement  of  a  water  power,  and  the 
erection  of  mills  and  machinery,  in  the  village  of  Boscobel," 
approved  March  26,  1866.  There  was  no  procff  that  the  de- 
fendants paid  the  damages  to  be  occasioned  to  the  lands  of  the 
plaintiff  by  such  improvement,  before  such  entry  and  disturb- 
ance; which  payment  is  made  by  the  act  a  condition  precedent 
to  the  right  of  entry. 

On  the  other  two  issues  there  was  much  testimony  and 
somewhat  conflicting,  and  the  jury  found  generally  for  the 
plaintiff;  and,  it  must  now  be  presamed,  on  both  of  such  issues. 
There  appears  to  be  no  reason  for  disturbing  the  verdict  on 
the  ground  of  a  clear  preponderance  of  the  evidence  against  it. 

The  instructions  asked  on  behalf  of  the  defendants  were 
very  voluminous,  and  although  many  of  them  were  rejected 
in  form,  they  were  all  substantially  given  in  the  general 
charge,  which  was  full,  explicit  and  applicable  to  the  evidence 
and  issues.    "We  think  that  the  criticisms  of  the  learned  coun- 
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sel  of  the  appellant,  although  made  with  great  literary  ability 
and  refined  ingenuity,  were  more  critical  than  substantial. 

By  the  Court.  — ThQ  judgment  of   the  circuit  court  is 
affirmed,  with  costs. 

A  motion  for  a  rehearing  was  denied  May  11,  1880. 


Redman  and  others  vs.  The  ^tna  Insurance  Company. 

February  6  — May  11, 1880, 

Fire  Insurance:  Burden  op  Proof.     What  facts  no  part  of  plaintiff 's 
prima  facie  case. 

Where  the  complaint  in  an  action  u^KDn  a  fire-insurance  policy  shows  that 
the  policy  refers  to  an  application  of  the  assured,  and  declares  it  to  be 
thereby  "  made  a  part  of  this  policy  and  a  icarranty  on  the  part  of  the 
assured,"  proof  of  the  terms  of  such  application,  and  of  the  existence 
of  the  facta  therein  stated,  or  of  the  performance  of  promissory  under- 
takings therein  contained,  is  no  part  of  the  plaintiff's  case;  but  it  is  for 
the  defendant  to  allege  and  prove  the  non-existence  of  such  facts  or  a 
breach  of  such  promissory  warranties. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

Action  upon  a  policy  of  insurance  against  fire,  issued  by 
the  defendant  company  to  the  plaintiffs,  on  machinery,  mill- 
gearing  and  fixtures  in  their  mill  in  Prescott. 

The  complaint  is  in  the  usual  form  of  complaints  in  such 
cases,  and  contains  the  policy  in  suit  and  certain  printed  con- 
ditions of  insurance  indorsed  upon  it.  The  policy  contains 
this  clause:  "Special  reference  being  had  to  assured's  appli- 
cation. No.  164,  which  is  hereby  made  a  part  of  this  policy 
and  a  warranty  on  the  part  of  the  assured."  The  application 
is  not  set  out  in  the  complaint.  The  accidental  destruction  of 
the  insured  property  by  fire,  the  plaintiffs'  ownership  thereof, 
the  making  of  due  proof  of  loss,  and  the  performance  of  all 
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conditions  in  the  policy  to  be  performed  on  the  part  of  the 
plaintiffs,  are  alleged.  The  answer  denies  knowledge  or  in- 
formation by  the  defendant  as  to  whether,  as  stated  in  the 
complaint,  the  value  of  plaintiffs'  interest  in  the  insured  prop- 
erty was  at  least  $22,000;  and  whether  such  property  was,  as 
alleged,  "  accidentally  and  by  misfortune  totally  consumed, 
burned  and  destroyed  by  fire;"  and  states,  upon  information 
and  belief,  that  "  said  property  at  the  time  of  said  fire  was  not 
worth  the  said  sum  of  $22,000."  These  are  all  the  averments 
in  the  answer  pleaded  as  a  defense  only.  The  residue  of  the 
answer  consists  of  a  counterclaim,  the  prayer  of  which  is, 
that  the  policy  be  delivered  up  and  cancelled. 

In  this  counterclaim  the  defendant  denies  generally  that  the 
plaintifi*8  have  performed  all  the  conditions  of  the  policy,  and 
affirms  that  the  plaintiffs  m%de  a  written  application  for  the 
insurance,  which  they  stipulated  should  be  a  warranty,  "  the 
same  as  if  Written  on  the  face  of  the  policy."  The  pleading 
then  states  the  answer  made  by  the  plaintiffs  to  certain  ques- 
tions put  to  them  in  the  application,  and  negatives  the  truth 
of  such  answers.  These  are  stated  in  the  opinion.  It  also 
contains  an  averment  that  the  insured  property  "  was  yery 
insufficient  and  inadequate  for  the  purpose  for  which  it  was 
being  used,"  and  that  the  plaintiffs  concealed  the  fact  from 
the  defendant. 

The  plaintiffs  replied  to  the  counterclaim  by  a  general 
denial. 

On  the  trial  it  was  admitted  that  the  legal  title  to  the  prem- 
ises upon  which  the  insured  property  was  situated,  was  in  the 
plaintiffs;  that  they  made  due  proof  of  their  loss;  that  the 
loss  was  total;  and  that,  if  the  company  is  liable,  such  liability 
accrued  before  the  commencement  of  this  action. 

Plaintiffs  offered  the  policy  in  evidence;  whereupon  defend- 
ant tendered  the  application,  and  asked  that  it  be  put  in 
evidence  with  the  policy.  The  court  ruled  that  the  application 
could  not  be  received  at  that  stage  of  the  trial,  and  repeated 
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the  raling  when  the  defendant  sought  to  introduce  it  in  evi- 
dence on  the  croes  examination  of  one  of  plaintiffs'  witnesses. 
On  such  cross  examination  (the  witness  being  one  of  the 
plaintiffs),  he  was  asked;  "How  mucli  insurance  did  you 
have  upon  the  mill?  "What  was  the  amount  of  the  indebted- 
ness of  the  firm  at  the  time  of  this  fire?"  The  court  sus- 
tained objections  to  both  questions. 

The  court  overruled  a  motion  for  a  nonsuit,  and  also  a 
motion  that  the  jury  be  directed  to  return  a  verdict  for  the 
defendant.  The  ground  of  each  of  these  motions  was,  that 
the  plaintiffs  had  failed  to  prove  the  whole  contract  and  com- 
pliance with  the  conditions  thereof.  No  testimony  was  intro- 
duced on  defendant's  behalf.  The  court  directed  a  verdict 
for  the  plaintiffs  for  the  amount  of  the  insurance;  and  defend- 
ant appealed  from  a  judgment  against  it,  entered  pursuant  to 
the  verdict. 

For  the  appellant  there  was  a  brief  by  J.  TT.  LubTc^  with 
Baker  &  Sjpooner^  of  counsel,  and  oral  argument  by  Mr.  Lush 
They  contended,  1.  That  the  written  application  of  the  assured, 
being,  by  the  express  terms  of  the  policy,  made  part  and  parcel 
of  the  contract  of  insurance,  should  have  been  introduced  in 
evidence  by  the  plaintiff  in  connection  with  the  policy,  so  that- 
both  might  be  read  and  construed  together,  and  the  court 
thereby  enabled,  from  the  whole  contract,  to  determine  intel- 
ligently the  rights  and  duties  of  the  respective  parties;  and 
that  for  the  court  to  pass  judgment,  based  upon  one-half  the 
contract,  while  the  other  half  was  purposely  held  back  in  its 
very  presence,  was  error.  Hinman  v.  Insurance  Company^ 
36  Wis.,  164;  Burritt  v.  Saratoga  Ins.  Co.^  5  Hill,  191; 
2  Parsons  on  Con.,  503;  Van  Hagen  v.  Van  Rensselaer^  18 
Johns.,  422;  Wood  on  Ins.,  271;  1  Greenl.  Ev.,  78,  103,  247; 
2  id.,  9;  NoHon  v.  Kearney,  10  AVis.,  448;  1  Phillipps'  £v., 
385;  3  id.,  Cowen  &  Hill's  Notes,  1059;  2  id.,  225;  liogers  v. 
Van  Hoeseny  12  Johns.,  221.  2.  That  it  was  necessary  for 
plaintiffs,  before  they  could  recover,  to  aver  and  prove  com- 
VoL.  XLIX.  — 28 
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pliance  on  their  part  with  all  conditions  precedent  contained 
in  the  contract  of  insurance.  2  Phillips  on  Ins.,  653;  "Wood 
on  Ins.,  867;  May  on  Ins.,  §§  183,  184,  586;  2  Grcenl.  Er., 
§§  404,  406;  Cooper  v.  Farmers'  Ins.  Co.,  50  Pa.  St.,  299; 
McLoon  V.  Ins.  Co.,  100  Mass.,  472;  BohhUt  v.  Ins.  Co., 
8  Am.,  497.  3.  That  the  statements  of  the  assured  in  the 
nature  of  promissory  warranties,  contained  in  their  written 
application  for  insurance,  were  conditions  of  this  character. 
Counsel  supported  this  view  by  an  extended  review  of  the  fol- 
lowing authorities:  Angell  on  Ins.,  §§  143,  145;  2  Marshall  on 
Ins.,  681,  713,  714;  Craig  v.  Ins.  Co.,  1  Pet.  C.  C,  416;  Boh 
hitt  V.  Ins.  Co.,  QQ  N.  C,  70;  Wilson  v.  Ins.  Co.,  4  E.  I.,  171; 
Campbell  v.  Ins.  Co.,  98  Mass.,  389;  Blumer  v.  Ins.  Co., 
45  Wis.,  622;  Gould  on  PL,  ch.  IV,  §§  13,  19;  1  Chitty  on 
PL,  289,  296,  321;  May  on  Ins.,  723. 

For  the  respondents  there  was  a  brief  by  J.  8.  White,  with 
Vilas  c&  Bryant,  of  counsel,  and  oral  argument  by  Wm.  F. 
Vilas.  They  contended  that  the  agreements  or  warranties 
cx)ntained  in  the  written  application  of  the  assured  were  in  tio 
sense  conditions  precedent,  but  were  exceptions  or  qualifica- 
tions of  the  liability  of  the  insurer  growing  out  of  independ- 
ent covenants;  and  that  they  were  in  the  nature  of  conditions 
subsequent,  or  provisos,  which  it  was  for  the  insurer  to  show 
a  breach  of  in  order  to  escape  liability.  The  application, 
although  made  by  the  terms  of  the  policy  a  part  of  the  con- 
tract of  insurance,  did  not  thereby  become  a  portion  of  the 
paper  instrument  on  which  plaintiffs  sued.  It  was  still  a 
separate  document,  and,  though  furnishing,  possibly,  a  founda- 
tion for  defense,  was  certainly  no  part  of  plaintiffs'  cause  of 
action,  and  they  could  not  be  compelled  to  put  it  into  their 
case.  Troy  Fi/re  Ins.  Co.  v.  Carpenter,  4  Wis.,  20;  Wright 
V.  Hartford  Ins.  Co.,  36  id.,  522;  Ins.  Co.  v.  Folsom,  18 
Wall.,  237;  Cassacia  v.  Phoenix  Ins.  Co.,  28  Cal.,  628; 
Lounsbury  v.  Protection  lis.  Co.,S  Conn., 459;  Mut.  Benefit 
Life  Ins.  Co.  v.  Cannon,  48  Ind.,  264;  Commomoealth  Ins. 
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Co.  V.  Moiiinger^  18  Ind.,  351;  Forbes  v.  Am.  Mutual  Life 
Ins,  Co.^  15  Gray,  249;  Flynn  v.  Merchants^  Mut  Ins.  Co.^ 
17  La.  An.,  135;  Clark  v.  Hamilton  At.  Ins.  Co.,  9  Gray,  148; 
Jones  Manuf^g  Co.  t;.  Ins.  Co.^  8  Gush.,  82;  Swick  v.  Home 
Life  Ins.  Co.,  2  Dill.  C.  C.,  160;  Fuller  v.  Madison  Mut. 
Ins.  Co.,  36  Wis.,  603.  They  further  argned  that  the  allega- 
tion  in  the  complaint  of  due  performance  was  sufficient  with- 
out proof,  unless  that  fact' were  controverted;  that  the  answer 
proper  contained  no  denial  of  this  allegation;  and  the  facts 
alleged,  by  way  of  counterclaim,  to  show  a  breach,  could  not 
be  made  to  serve  a  purpose  so  different  Hohliiis  v.  Lincoln, 
12  Wis.,  1;  Hawkes  v.  Ins.  Co.,  11  id.,  191;  19  id.,  331;  43 
id.,  601 ;  Union  Ins.  Co.  y.  McGookey  (Ohio),  8  Cent.  L.  J., 
No.  5,  p.  99. 
The  following  opinion  was  filed  February  24,  1880: 

Lyon,  J.  Unless  the  plaintiffs  were  bound  in  the  first  in- 
stance to  produce  their  application  for  the  insurance,  and  prove 
the  truth  of  the  statements  therein  contained,  the  circuit  court 
properly  directed  a  verdict  for  them.  If  they  were  not  bound 
to  do  so,  it  is  not  claimed  that  they  were  not  entitled  to  re- 
cover. The  controlling  question  to  be  determined  oii  this  ap- 
peal is,  therefore.  Was  the  burden  upon  the  plaintiffs  to  show 
the  truth  of  the  statements  in  the  application  and  a  compli- 
ance by  them  with  its  stipulations,  or  upon  the  defendant 
company  to  prove  breaches  of  some  of  those  stipulations? 

The  argument  of  the  learned  counsel  for  the  defendant,  if 
we  understand  it  correctly,  is  that,  the  action  being  upon  a 
contract,  the  whole  contract  must  be  pleaded  and  proved  by 
the  plaintiffs;  and,  inasmuch  as  the  complaint  shows  that  there 
was  an  application  for  the  insurance  by  the  plaintiffs,  contain- 
ing  statements  and  stipulations  expressly  made  a  part  of  the 
insurance  contract,  the  plaintiffs  should  have  pleaded,  or  at 
least  should  have  proved,  such  application,  and  should  have 
shown  that  the  statements  of  fact  therein  contained  were  true. 
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and  that  they  had  complied  with  all  of  its  stipulations.  "We 
do  not  understand  that  the  established  rules  of  pleading  re- 
quire the  plaintiff,  in  every  action  upon  contract,  to  aver  and 
prove  the  whole  contract.  Ohitty,  in  his  treatise  on  pleadings, 
says:  "It  is  also  a  general  rule  of  pleading,  that  matter  which 
should  come  more  properly  from  the  other  side  need  not  be 
stated.  In  other  words,  it  is  enough  for  each  party  to  make 
out  his  own  case  or  defense.  He  suflSciently  substantiates  the 
charge  ol*  answer,  for  the  purpose  of  pleading,  if  his  pleading 
establish  2l  prima  facie  charge  or  answer.  He  is  not  bound  to 
anticipate,  and  therefore  is  not  compelled  to  notice  and  remove, 
in  his  declaration  or  plea,  every  possible  exception,  answer  or 
objection  which  may  exist,  and  with  which  the  adversary  may 
intend  to  oppose  him."     Vol.  1,  p.  225. 

"  If  the  plaintiff  allege  a  condition  subsequent  to  his  estate, 
he  need  not  aver  performance,  but  the  breach  must  be  shown 
by  the  defendant,  and  matter  in  defeasance  of  the  action  need 
not  be  stated;  and  wherever  there  is  a  circumstance  the  omis- 
sion of  which  is  to  defeat  the  plaintiff's  right  of  action,  ^mna 
facie  well  founded,  whether  called  by  the  name  of  a  proviso 
or  a  condition  subsequent,  it  must  in  its  nature  be  a  matter  of 
defense,  and  ought  to  be  shown  in  pleading  by  the  opposite 
party.  In  pleading  upon  statutes,  where  there  is  an  exception 
in  the  enacting  clause,  the  plaintiff  must  show  that  the  de- 
fendant is  not  within  the  exemption;  but  if  there  bean  excep- 
tion in  a  subsequent  clause,  that  is  a  matter  of  defense,  and 
the  other  party  must  show  it  to  exempt  himself  from  the  pen- 
alty."    Id.,  246. 

"  It  is  sufficient  to  state  those  parts  of  the  contract  whereof 
a  breach  is  complained  of,  or,  in  other  words,  to  show  so  much 
of  the  terms  beneficial  to  the  plaintiff  in  a  contract  as  consti- 
tutes the  point  for  the  failure  of  which  he  sues;  audit  is  not 
necessary  or  proper  to  set  out  in  the  declaration  other  parts 
not  qualifying  or  varying  in  any  respect  the  material  parts 
above  mentioned."     Id.,  311. 
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Jndge  Gould,  in  his  admirable  treatise  on  the  principles  of 
pleading,  in  chapter  4,  states  the  rules  on  this  subject  as  fol- 
lows: 

"  Section  17.  It  is  never  necessary,  by  the  common  lavi',  for 
the  plaintiff,  in  his  declaration,  to  state  or  in  any  manner  take 
notice  of  any  condition  subsequent  annexed  to  the  right  which 
ho  asserts;  for  the  oflBice  of  such  a  condition  is  not  to  create 
the  right  on  which  the  plaintiff  founds  his  demand,  but  to 
qualify  or  defeat  it.  The  condition,  therefore,  if  performed 
or  complied  with,  furnishes  matter  of  defense^  which  it  is  for 
the  defendant  to  plead.  Thus,  in  debt  on  bond,  it  is  not  neces- 
sary for  the  plaintiff,  in  his  declaration,  to  state  or  count  upon 
any  other  than  the  penal  part  of  the  instrument,  leaving  the 
condition  to  be  pleaded  by  the  defendant^  if  it  affords  him  any 
defense,  as  it  does  if  performed;  for  the  penal  part  of  the  bond 
alone  constitutes,  prima  facie^  a  right  of  action. 

"  Section  19.  It  is  a  general  rule  that,  in  declaring  upon  a 
deed  or  other  instrument  consisting  of  several  distinct  parts, 
the  plaintiff  is  required  to  state  only  so  much  of  the  instru- 
ment as  constitutes,  prima  facicy  a  complete  right  of  action. 
And,  if  any  other  part  of  the  instrument  furnishes  the  means 
of  defeating  the  action,  it  is  matter  of  defense,  of  which  the 
defendant  may,  on  his  part,  avail  himself  for  that  purpose. 

"  Section  20.  But,  in  declaring  upon  a  covenant  or  upon 
articles  of  agreement,  an  exception  (if  there  be  any)  in  the 
body  of  the  covenant,  etc.,  must  be  set  out,  and  the  subject 
matter  of  the  exception  must  be  excluded  from  the  breach 
assigned. 

"  If,  then,  A.  covenants  to  convey  to  B.  a  certain  farm  ex- 
cept one  particular  close,  B.,  in  an  action  on  the  covenant, 
must  state  the  exception,  as  well  as  the  rest  of  the  covenanting 
clause;  and,  in  assigning  the  breach,  must  aver  that  A.  has  not 
conveyed  the  farm  except  the  one  specified  close;  for  the  ex- 
ception enters  into  the  description  of  the  covenant,  and  the 
corresponding  exception  in  the  assignment  of  the  breach  is 
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necessary  to  show  that  the  breach  is  within  the  covenant.  If 
the  declaration  should  set  out  the  covenant  to  convey  the  farm, 
without  stating  the  exception,  there  would  be  a  variance;  and 
if  the  exception,  though  stated  in  the  description  of  the  cove- 
nant, were  omitted  in  the  assignment  of  the  treachj  no  breach 
within  the  covenant  would  appear  in  the  declaration,  since 
all  the  land  not  embraced  in  the  exception  might  have  been 
conveyed  consistently  with  the  truth  of  such  an  assignment. 

"  Section  21.  But  if  A.  covenants  to  convey  to  B.  a  certain 
farm,  with  a  separate  proviso  that  on  A.'s  performing  a  cer- 
tain act  he  shall  not  be  bound  to  convey  one  particular  close, 
parcel  of  the  farm,  B.,  in  declaring  on  the  cx)veuant,  need  not 
take  notice  of  ihe  proviso;  for  it  does  not  enter  into  the  de- 
scription of  the  covenanting  clause  on  which  the  action  is 
founded,  but  is  in  the  nature  of  a  condition  subsequent,  of 
which  A.  may  avail  himself  in  his  defense,  if  he  has  performed 
the  act  mentioned  in  the  proviso." 

Conditions  precedent  —  tliat  is,  conditions  which  must  be  per- 
formed before  the  agreement  of  the  parties  becomes  a  valid 
and  binding  contract  —  must  be  allefired  in  the  declaration  or 
complaint,  and  performance  thereof  proved  by  the  plaintiff,  or 
he  cannot  recover  on  the  contract.  This  rule  is  elementary. 
The  reason  of  the  rule  is,  that  performance  of  the  condition  is 
a  constituent  and  indispensable  part  of  the  right  of  action. 
The  condition  being  unperformed,  there  is  not,  and  never  was, 
any  cause  of  action.     Gould  on  PI.,  ch.  4,  §  13. 

An  exception  in  the  body  of  a  covenant  must  be  alleged,  and 
its  subject  matter  excluded  from  the  breach  assigned,  in  order 
to  avoid  the  consequences  of  a  variance  between  the  averments 
and  proofs,  which  at  common  law  were  serious. 

From  the  foregoing  authorities  and  principles  we  deduce 
the  proposition,  that,  while  the  plaintiff  in  an  action  on  con- 
tract must  allege  and  prove  performance  of  conditions  prece- 
dent to  the  existence  of  the  contract  (if  there  are  any),  and 
must  allege  an  exception  in  the  body  of  the  contract,  and 
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exclude  it  from  the  assignment  of  the  breach  of  the  contract, 
he  is  not  require<^  to  allege  conditions  subsequent,  and  prove 
performance  of  them.  Neither  is  the  plaintiff  required  to 
allege  mere  warranties  made  by  him  of  existing  conditions, 
and  negative  a  breach  of  such  warranties.  These  are  not  con- 
ditions precedent,  within  the  meaning  of  that  term  as  used  in 
the  law.  A  condition  precedent  calls  for  the  performance  of 
some  act  or  the  happening  of  some  event  after  the  terms  of 
the  contract  have  been  agreed  upon,  before  the  contract  shall 
take  effect  That  is  to  say,  the  contract  is  made  in  form,  but 
does  not  become  operative  as  a  contract  until  some  future  spec- 
ified act  is  performed,  or  some  subsequent  event  occurs. 
Hence,  it  is  said,  ^^  a  condition  precedent  doth  get  and  gain 
the  thing  or  estate  made  upon  condition,  by  the  performance 
of  it;  as  a  condition  subsequent  keep»  and  continues  the  estate 
by  the  performance  of  the  condition."  Jacob's  Law  Die.,  title 
"Condition.''  , 

A  warranty  is  different.  Take  for  example  a  warranty 
by  the  vendor  on  the  sale  of  a  horse, 'that  the  animal  is 
sound.  That  is  an  undertaking  that  a  certain  condition  of 
things  exist  when  the  contract  is  made.  In  an  action  by 
the  vendor  for  the  price  of  the  horse,  it  will  not  be  claimed 
that  he  must  aver  the  warranty,  and  negative  the  breach  of 
it.  If  the  horse  was  unsound,  it  is  matter  of  defense,  and 
must  be  averred  and  proved  by  the  purchaser.  This  is  so 
because  the  undertaking  that  the  animal  was  sound  is  a  mere 
warranty,  and  not  a  condition  precedent  to  the  validity  of  the 
contract.  But  in  a  contract  for  the  sale  of  the  horse,  absent 
on  a  journey,  on  condition  that  the  animal  return  safely 
from  the  journey,  the  safe  return  of  the  horse  is  a  condition 
precedent  to  the  existence  of  the  contract  of  sale,  and  hence 
the  vendor  cannot  enforce  the  contract  without  averring  and 
proving  that  the  condition  has  been  fulfilled. 

"We  have  been  referred  to  no  case  which  holds  directly 
that  a  warranty  of  the  existence  of  a  certain  state  of  facts  at 
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the  time  of  making  a  contract,  is  a  condition  precedent  to  the 
contract;  and  we  are  not  aware  of  any  rule  ^f  law  upon  which 
such  an  adjudication  could  be  upheld. 

We  have  not  overlooked  the  diflEerence  in  the  consequences 
of  a  breach  of  an  ordinary  warranty  that  certain  facts  exist, 
for  which  compensation  may  be  made  in  damages,  and  of  a 
similar  warranty,  which,  by  the  terms  of  the  agreement,  for- 
feits the  contract;  yet  we  do  not  think  such  difference  con- 
verts the  latter  class  of  warranties  into  conditions  precedent. 
Although  a  breach  of  such  warranty  forfeits  the  contract,  still 
it  lacks  an  essential  element  of  a  condition  precedent  in  that 
it  contains  no  stipulation  that  an  event  shall  happen  or  act 
be  done,  after  the  agreement  is  made  in  form,  before  it  shall 
take  effect  as  a  contract.  The  contract,  by  its  terms,  takes 
effect  in  prcBsenti^  subject  to  be  defeated  by  proof  of  the  breach 
of  the  warranty. 

In  the  light  of  the  rules  of  law  above  stated,  it  was  not  in- 
cumbent upon  the  plaintiffs  to  set  out  in  their  complaint  and 
prove  the  contents  of  the  application  for  insurance,  nor  to 
prove  in  the  first  instance  performance  of  any  of  its  condi- 
tions, or  the  truth  of  statements  contained  therein  of  existing 
facts,  unless  such  application  contained  conditions  precedent 
The  application  itself  is  not  preserved  in  the  bill  of  excep- 
tions, and  we  can  only  know  what  it  contains  by  reference  to 
the  pleadings. 

It  appears  from  the  complaint,  that  the  plaintiff  made  an 
application  for  the  insurance,  and  that  the  same  became  a 
part  of  the  policy  and  a  warranty  on  their  part.  Certain  con- 
ditions of  insurance  indorsed  on  the  policy  are  set  out  in  the 
complaint,  only  one  of  which  prescribes  what  the  application 
shall  contain.  It  is  as  follows  :  "4.  Applications  for  insur- 
ance must  specify  the  construction  and  materials  of  the  build- 
ing to  be  insured,  or  containing  the  property  to  be  insured,  by 
whom  occupied,  whether  as  a  private  dwelling  or  how  other- 
wise, its  situation  with  respect  to  contiguous  buildings,  and 
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their  construction  and  materials,  whether  any  manufactory  is 
carried  on  within  or  about  it,  and,  in  case  of  goods  arid  mer- 
chandise, whether  or  not  they  are  of  the  description  denomi- 
nated hazardous^  extra  hazardous^  or  included  in  the  memo- 
randum of  special  rates.'' 

The  only  averments  in  the  answer  relating  to  the  contents 
of  the  application  are:  firsts  that  the  plain tifEs  stated  therein 
that  the  value  of  the  property  on  which  said  insurance  was 
predicated  was  $22,000 ;  second^  that  the  plaintiffs  stated  therein 
that  the  property  was  encumbered  to  the  amount  of  $5,000 
only;  thirds  that  the  plaintiffs  stipulated  therein  that  they 
"  would  keep  upon  and  in  each  story  of  the  suid  mill  building, 
at  all  hours  jand  times,  about  fifty  gallons  of  water,  in  proper 
and  suitable  casks,  and  at  least  two  pails  to  each  cask,  always 
on  hand,  ready  and  in  good  order;"  and/bwr^A,  that  they 
stated  therein  that  lard  and  sperm  oil  were  used  for  lubricat- 
ing purposes. 

The  foregoing  is  all  the  information  which  the  record  gives 
of  the  contents  of  the  application.  Applying  to  them  the 
rules  above  stated,  we  find  therein  warranties  of  existing  facts, 
and  also  conditions  subsequent,  or,  as  they  are  sometimes 
termed,  promissory  warranties,  but  we  fail  to  find  a  condition 
precedent,  performance  of  which  must  be  shown  in  order  to 
establish  the  contra,pt. 

No  extended  reference  to  the  cases  cited  to  show  that  it 
was  incumbent  on  the  plaintiffs  to  aver  and  prove  in  the  first 
instance  performance  of  the  conditions  in  the  application,  is 
deemed  necessary.  Tlie  strongest  cases  in  that  direction  are 
Bidwell  V.  Ins.  Co,,  3  Sawyer  (9th  Circuit  U.  S.),  261,  and 
Bolbitt  V.  Lis.  Co.,  66  N.  C,  TO  (8  Am.  R,  494).  So  far  as 
these  cases  go  upon  the  ground  that  the  plaintiff  must  aver  the 
whole  of  the  contract,  they  are  sufficiently  answered  by  the 
above  quotations  from  Chitty  and  Gould.  But  it  is  believed 
these  decisions  were  made  without  due  regard  to  the  vital  dis- 
tinction between  conditions  precedent  and  mere  warranties  of 
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existing  facts  or  circumstances,  hereinbefore  discussed;  and  a 
disregard  of  this  distinction  has  doubtless  betrayed  some  of  the 
late  text  writers  into  the  use  of  loose  and  inaccurate  language 
in  respect  to  the  nature  and  effect  of  certain  conditions  in 
insurance  contracts. 

The  case  of  Chapman  v.  CrooJcSy  4  Mich.,  159,  decided  by 
the  supreme  court  of  Michigan  (2  N.  W.  Kep.,  N.  S.,  374),  was 
substantially  a  case  of  an  exception  in  a  grant,  by  reference 
to  another  instrument;  and,  under  one  of  the  rules  above 
stated,  it  was  properly  held  that  the  plaintiff  should  have  pro- 
duced such  other  instrument  in  order  to  determine  the  extent 
of  the  grant. 

The  refusal  of  the  court  to  permit  counsel  for  /iefendant  to 
introduce  the  application  while  the  plaintiffs  were  proving 
their  case,  or  to  cross-examine  one  of  the  plaintiffs  concern- 
ing the  amount  of  insurance  and  incumbrances  on  the  insured 
property,  was  not  error.  This  was  proper  evidence,  if  offered 
on  behalf  of  the  defendant  when  proving  its  case;  but  the 
defendant  had  no  right  to  inject  it  into  the  plaintiffs'  proofs, 
in  the  form  of  a  cross  examination  or  otherwise.  As  we  have 
seen,  these  were  matters  purely  defensive,  and  the  burden  was 
with  the  defendant  to  prove  them. 

As  was  intimated  by  the  late  Mr.  Justice  Paine,  in  May  v. 
Bxickeye  Ins,  Co,^  25  Wisi,  291,  it  would  4)e  intolerable  to  re- 
quire the  plaintiff,  in  an  action  on  an  insurance  policy,  in  the 
first  instance,  to  prove  affirmatively  the  truth  of  every  state- 
ment usually  contained  in  an  application  for  insurance,  of  the 
situation  and  condition  of  the  property  insured.  Certainly 
such  has  not  been  the  practice  in  this  state,  so  far  as  we  are 
advised;  and  we  do  not  think  the  bar  or  courts  of  the  state 
have  ever  supposed  or  understood  that  the  law  casts  so  heavy 
a  burden  upon  the  plaintiffs  in  such  cases. 

If  the  plaintiff  be  held  to  show  affirmatively  the  perform- 
ance of  conditions  precedent  proper,  leaving  it  to  the  defend- 
ant to  aver  and  prove  breaches  of  mere  warranties  and  con- 
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ditions  subsequent,  we  think  the  ends  of  justice  will  best  be 
promoted.  Certainly  the  practice  will  be  in  accord  with  the 
settled  rules  of  pleading  and  evidence. 

JBy  the  Court.  —  The  judgment  of  the  circuit  court  is 
affirmed. 

A  motion  for  a  rehearing  was  denied  May  11, 1880. 


Smith  vs.  The  Chicago  &  Nobthwestern  Railway  Company. 

March  12— May  27, 1880. 

Amending  complaint  as  to  the  judgment  asked.    Res  Ac^udicata.    Action 
against  carrier  for  illegal  excess  of  charges. 

In  this  action,  originally  brought  to  recover,  for  an  exaction  of  excessive 
charges  for  the  carriage  of  goods,  the  statutory  penalty  of  three  times 
the  excess,  it  was  determined  that  such  an  action  would  not  lie,  by  rea- 
son of  a  repeal  of  the  statute.  43  Wis.,  686.  The  prayer  of  the 
complaint  was  then  changsd  so  as  to  demand  only  the  illegal  excess. 
Held, 

1.  That  this  was  in  effect  an  amendment  of  the  complaint  itself;  and 
that  the  question  whether  the  action  will  lie  imder  such  amended  com- 
plaint, is  not  res  adjudicate. 

2.  That,  as  the  excessive  chai-ges  are  alleged  to  have  been  made 
"  wrongfully  and  fraudulently,''  the  action  may  be  regarded  as  still  one 
in  tort,  and  the  amendment  was  allowable. 

3.  That  the  cause  of  action  at  common  law,  now  stated  in  the  oom- 
plamt,  was  not  repealed  or  suspended  by  the  statute. 

APPEAL  from  the  Circuit  Court  for  Sauk  County. 

This  action  was  brought  to  recover  the  penalty  (treble  dam- 
ages) prescribed  by  sec.  9,  ch.  273,  Laws  of  1874,  for  excessive 
freight  charges.  On  appeal  from  an  order  overruling  a  demur- 
rer to  the  complaint  (43  Wis.,  686),  this  court  held  that  the  action 
would  not  lie,  because  of  the  repeal  of  the  statute.  The  case 
having  been  remitted  to  the  circuit  court,  plaintiff,  by  its  leave 
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served  and  filed  an  amended  complaint  containing  substan- 
tially the  same  statement  of  facts,  but  in  two  separate  counts. 
The  first  count  charges  that  certain  freight,  the  property  of 
plaintiff,  was  delivered  by  him  to  defendant  for  transportation 
at  its  special  request;  that  defendant  "undertook  and  faith- 
fully promised  "  plaintiff  to  carry  and  deliver  the  same  to  a 
specified  place,  "at  and  in  consideration  of  the  just  and  legal 
rates  then  in  force  and  established  by  the  laws  of  the  state  of 
Wisconsin;"  but  that,  disregarding  its  dhty  as  carrier  and  its 
said  promise  and  undertaking, said  defendant,  "contriving  and 
fraudulently  intending  craftily  and  subtilely  to  deceive  and 
injure  said  plaintiff,"  compelled  him  to  pay  on  said  freight  a 
large  amount  (specified  in  the  complaint)  in  excess  of  the  rates 
allowed  by  law  and  so  agreed  upon,  which  excess  the  plaintiff 
paid  under  protest.  The  second  count,  except  the  prayer  for 
relief,  is  a  verbatim  copy  of  the  original  complaint.  It  first 
sets  forth  the  shipments  of  freight  as  in  the  first  count,  with- 
out specifying  any  contract,  and  then  avers  that  the  defendant 
"demanded  of  the  plaintiff  and  compelled  him  wrongfully 
and  fraudulently  to  pay"  thereon  the  amount  specified,  "in 
excess  of  the  legal  and  just  rates  allowed  by  law  to  be  charged 
by  said  defendant,"  which  excess,  it  is  again  alleged,  was  paid 
under  protest.  The  prayer  is  simply  for  the  recovery  of  the 
illegal  excess  paid  by  plaintiff. 

Defendant's  motion  to  strike  out  the  amended  complaint  as 
"  unauthorized,  inadequate  and  improper,"  was  denied,  with 
leave  to  answer;  and  defendant  appealed  from  the  order. 

F.  J.  Lamh^  for  appellant: 

So  far  as  tbe  amended  complaint,  or  any  count  of  it,  is  iden- 
tical with  or  sets  forth  essentially  the  same  cause  of  action  as 
the  original  complaint,  it  may  be  disregarded;  because  it  is 
re8  adjudicata  in  this  case  that  the  original  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  43  Wis., 
686.  There  is  no  substantial  difference,  unless  the  first  count 
is  to  be  regarded  as  setting  up  an  express  or  implied  contract 
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and  its  breach  as  the  foundation  of  the  action.  But  the  origi- 
nal action  was  one  arising  ex  delicto.  The  proposed  amend- 
ment, therefore,  changes  the  ground  or  catise  of  action, 
and  this  change,  which  is  radical  and  fundamental,  was 
unauthorized.  Streeter  v.  Railway  Co,^  44  Wis.,  382; 
Newton  v.  AlliSy  12  id.,  378;  Larhinv.  Noonan^  19  id., 
82;  Stevens  v.  Broohs^  23  id.,  196;  Sweet  v.  Mitchell^  15  id., 
641;  Supervisors  v.  Decker^  30  id.,  630;  34  id.,  378;  Johnson 
V.  Filkington^  39  id.,  62;  Brayton  v.  Jones^  5  id.,  117.  As 
now  proposed,  the  action  would  be  a  common-law  action  based 
upon  contract.  Eegarding  it  thus,  plaintiff  must  still  fail,  be- 
cause, 1.  While  the  statute  was  in  force,  it  covered  the  whole 
ground  of  transportation  of  freights,  fixing  the  entire  details 
as  to  price  and  charges,  and  the  duty  to  receive  and  transport, 
so  that  no  room  was  left  for  contract  in  these  respects.  As  a 
necessary  consequence,  the  common-law  action,  during  the  ex- 
istence of  the  statute,  was  abrogated,  and  did  not,  because  it 
could  not,  exist  2.  If  no  common-law  action  then  arose, 
none  could  be  revived  by  the  repeal  of  the  statute.  Com- 
monwealth  v.  Marshall^  11  Pick.,  350.  3.  But  the  case  does 
not  stand  now  as  it  would  upon  a  simple  repeal  of  the  statute. 
The  repealing  act  (ch.  57  of  1876)  was  one  by  which  the  whole 
subject  matter  was  revised.  New  provisions  were  substitu- 
ted for  the  old,  and  the  whole  matter  is  still  controlled  by 
statute,  so  that  there  has  been  no  opportunity  for  the  revival 
or  restoration  of  the  common  law  or  of  its  remedy. 

J.  W.  Ztiskj  for  respondent: 

This  action  was  brought,  not  expressly  to  recover  the  pen- 
alties prescribed  by  the  law  of  1874,  but  to  recover  whatever 
was  plaintiff's  due  under  the  law,  statutory  or  common.  Kef- 
erence  in  the  original  complaint  to  that  statute  was  carefully 
avoided.  There  was  simply  a  plain,  clear  statement  of  the 
facts  on  which  plaintiff  based  his  right  of  action,  as  the  code 
requires.  This  court  held,  on  demurrer,  that  we  had  asked 
judgment  for  more  than  we  were  entitled  to.    They  did  not 
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and  will  not  hold  that  plaintiflE  cannot  recover  the  actual 
amount  of  excessive  freight  extorted  from  him  by  defendant. 
But  the  facts  on  which  he  must  rely  are  the  same  in  either 
case.  The  only  amendment  of  which  the  complaint  was  sus- 
ceptible, therefore,  was  in  the  prayer  for  relief.  To  obtain  a 
hearing  in  court  the  plaintiff  was  obliged  to  go  back  to  the 
old  form  of  common-law  pleading,  and  allege  an  express  con- 
tract for  the  carriage,  which  he  did  not  expect  to  prove;  but 
for  safety  the  body  of  the  original  complaint  was  retained 
in  the  second  count  The  cause  of  action  is  not  changed.  It 
is  still  in  tort  for  the  extortion  by  defendant.  The  facts  and 
proof  under  the  original  or  amended  complaint  must  be  iden- 
tical. The  question  is  simply,  how  much  plaintiff  can  recover 
upon  those  facts.  In  all  the  cases  cited  by  appellant,  the  pro- 
posed amendments  .would  require  a  different  state  of  facts  or 
different  proofs  to  sustain  them,  and  hence  they  are  not  in  point. 
The  following  opinion  was  filed  March  30,  1880: 

Obton,  J.  The  two  counts  of  the  complaint  are  not  sub- 
stantially dissimilar,  and  both  charge  the  appellant  company 
with  having  t^ken  from  the  respondent  rates  and  charges  for 
transportation  above  the  rates  fixed  by  law,  and  in  violation  of 
express  statute  prohibiting  the  same,  by  compulsion,  and  against 
the  protest  of  the  respondent.  The  action  was  originally 
brought  by  similar  averments  for  the  penalties  prescribed  in 
section  9,  ch.  273,  Laws  of  1874,  which  has  been  since  repealed  j 
and  it  was  held  by  this  court  (43 'Wis.,  688)  that  the  action 
could  no  longer  be  maintained  for  three  times  the  excess  so 
taken  while  said  section  was  in  force. 

So  far  as  we  are  informed  by  the  record  upon  this  appeal, 
the  respondent  thereupon  amended  his  complaint,  not  mate- 
rially in  its  statement  of  facts,  but  by  asking  for  entirely  dif- 
ferent relief,  viz.,  instead  of  the  penalties,  merely  the  excess  of 
the  rates  and  charges  allowed  by  the  statute,  so  extorted  and 
compelled,  and  so  paid  under  protest     In  this  case  we  must 
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hold  that  this,  of  itself,  was  a  very  material  amendment.  The 
first  complaint,  although  stating  substantially  the  same  facts, 
was  one  exclusively  for  the  penalties  of  the  statute,  and  was  so 
conceded  to  be  by  the  learned  counsel  on  both  sides;  and  it 
was  not  claimed,  unon  the  argument,  that  it  might  be  sus- 
tained and  held  suracient  for  the  recovery  of  the  excess  merely, 
as  in  an  action  at  common. law;  and  although  changing  the 
prayer  is  not  generally  clianging  the  complaint,  yet,  when  the 
action  was  claimed  to  have  been  brought  solely  for  the  penalties,  * 
and  so  treated  both  by  counsel  and  the  court,  for  the  purposes  of 
the  former  appeal,  the  facts  stated  and  the  prayer  for  relief 
were  very  properly  held  inseparable;  and  it  must  now  be  held 
that  changing  the  prayer  for  the  statutory  penalties  to  one  for 
the  relief  which  is  consequential  from  the  facts  stated  at  com- 
mon law,  is  in  effect  an  amendment  of  the  complaint  itself. 
It  follows,  therefore,  that  the  decision  of  this  court  upon  the 
former  appeal  is  not  conclusive  of  the  question  here  presented. 

The  demurrer  to  the  former  complaint  was  sustained  on 
the  ground  that  it  was  intended  to  go  only  for  the  penalties 
which  had  been  repealed.  That  the  complaint,  so  amended, 
might  be  sustained  for  the  excess  over  the  lawful  rates,  so 
exacted  and  compelled,  is  strongly  intimated  by  the  chief  jus- 
tice in  Bood  v.  The  C^  M.  <&  St  Paul  Railway  Co.^^Z  Wis., 
146,  where  a  similar  complaint  was  held  insufficient  forthe 
recovery  of  the  penalties  in  consequence  of  the  repeal  of  the 
statute,  in  the  following  language:  "It  may  be,  however, 
that  the  complaint  can  be  amended  so  as  to  go  for  the  differ- 
ence between  the  rates  paid  by  the  respondent  and  the  legal 
rates  at  the  time." 

The  principle  which  is  the  foundation  of  the  action,  with 
the  complaint  so  amended,  has  been  recognized  by  this  court 
in  NoyeB  v.  The  State^  46  Wis.,  250,  where  the  action  was 
brought  to  recover  license  moneys  which  had  been  exacted 
by  reason  of  the  statute  then  in  force,  but  which  had  after- 
wards been  held  unconstitutional  and  void;  and  in  Wood  v. 
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Zake,  13  Wis.,  94,  where  the  excess  of  interest  above  the  rate 
fixed  by  law,  and  exacted  and  paid,  was  allowed  to  be  re- 
covered in  a  common-law  action  as  for  money  had  and 
received. 

It  is  objected  that  the  action,  if  it  go  merely  for  the  illegal 
excess,  is  in  assumpsit,  and  not  in  tort,  and,  the  former  action 
for  the  penalties  being  in  tort,  it  cannot  be  changed  into 
assumpsit  by  an  amendment  of  the  complaint.  There  appears 
to  be  no  good  reason  in  such  a  case  why  the  action  may  not 
be  in  cither  tort  or  assumpsit,  as  in  the  case  of  Wood  v.  The 
Milwaukee  cfe  St.  Paul  Railway  Co,,  32  Wis.,  398^  where 
the  act  complained  of  was  both  a  breach  of  contract  and  of 
duty,  and  the  plaintiff  had  an  election  to  bring  his  suit  in 
assumpsit  or  tort.  The  excess  in  the  present  case  is  charged 
to  have  been  exacted  and  compelled  "  wrongfully  and  frandu- 
lently,"  which  language  would  seem  to  give  character  to  the 
action  as  one  in  tort.  The  repeal  of  the  statute  as  to  the 
penalties,  and  a  change  in  the  rates  of  transportation,  would 
certainly  not  affect  this  action,  going  merely  for  the  excess 
exacted  and  paid  while  the  law  prohibiting  it  was  in  force;  for 
the  right  of  action  had  fully  accrued  and  was  complete  when 
the  unlawful  payment  was  exacted  and  paid — a  fully  vested 
right  at  common  law.  The  Steamship  Co.  v.  Joliffe,  2  Wall., 
460. 

It  is  also  objected  that  the  statute  prescribing  the  penalties 
for  such  an  act,  while  in  force,  suspended  all  other  remedies. 
There  might  be  force  in  the  objection  if  there  had  been  no 
other  remedy  for  such  an  unlawful  exaction  except  a  statutory 
one;  then  a  new  statutory  remedy  might  have  the  effect  to  sus- 
pend or  repeal  the  former  one.  But  I  know  of  no  principle  by 
which  a  civil  common-law  remedy  is  suspended  by  a  statute 
prescribing  penalties  for  the  same  act.  In  such  a  case  the  rem- 
edies would  be  cumulative,  one  civil,  and  the  other  quasi  penal, 
which  might  be  waived.  It  would  be  equally  pertinent  and 
tenable  to  claim  that  the  statute  making  malicious  trespass 


Digitized  by  LjOOQ IC 


JANUAEY  TERM,  1880.  449 

»  I.I  '  ■■ 

Plumer  vs.  The  Waosau  Boom  Company. 

criminal  suspended  or  repealed  the  common-law  action  for 
trespass.  Questions  relating  to  common-law  and  statutory 
offenses  have  no  application  to  this  point,  which  appears  to  be 
too  clear  for  further  argument.  The  motion  to  strike  off  the 
amended  complaint,  on  the  ground  that  it  is  the  same  com- 
plaint that  this  court  held  insuflBcient  on  the  former  appeal, 
or  for  any  reason  given,  was  properly  overruled. 

By  the  Court, —  The  order  of  the  circuit  court  is  affirmed, 
with  costs. 

A  motion  for  a  rehearing  was  denied  May  27, 1880. 


Plumee  vs.  The  Wausau  Boom  Company. 

March  15 —May  Z1,  1880. 

Condemnation  and  Afpratsal  op  Real  Property.  (1)  Purchaser 
pendente  lite,  tchen  bound.  (2,  3)  Waiver  of  objections  to  award, 
(i)  Statute  construed.    (5)  Directory  statute. 

1.  One  who  purchases  real  property  after  proceedings  have  been  duly  com- 

menced, with  notice  to  his  vendor,  for  enforcing  a  lawful  condemnation 
thereof  by  appraisement  of  its  value,  takes  the  property  subject  to  any 
award  which  may  thereafter  be  legally  made  in  such  proceedings,  and 
is  not  entitled  to  notice  of  the  subsequent  and  final  proceedings. 

2.  The  defendant  company,  being  one  of  the  parties  who  signed  the  stipula- 

tion on  which  the  award  was  based,  and  visited  and  viewed  the  prop- 
erty with  the  appraisers,  without  then  objecting  to  the  want  of  notice  to 
such  purchaser,  cannot  now  object  to  the  award  on  that  ground. 

3.  Certain  names  of  parties  claiming  an  interest  having  been  signed  to  said 

stipulation  ''per  A.,'*  the  question  whether  A.  had  authority  to  affix 
such  signatures  is  immaterial,  where  the  parties  named  took  part  on  the 
same  day  in  visiting  and  viewing  the  premises  to  be  appraised,  with  the 
appraisers,  and  do  not  object  to  the  award. 

4.  An  appraisement  under  sec.  20,  ch.  45,  P.  &  L.  Laws  of  1871,  is  not  in- 

vaUd  because  it  does  not  include  the  values  of  lands  '*  adjacent  to  the 
[Wisconsin]  river,"  owned  in  severalty  by  the  parties  who  were  joint 
owners  of  the  **  piers  and  booms  "  mentioned  in  said  section;  but  if  the 
Vol.  XLTX.  — 29 
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piei?  and  booms  are  comiected  with  or  attached  to  said  lands,  an  ap- 
praisement of  the  former  must  ba  construed  as  embracing  such  use  of 
the  lands. 
5.  The  act  requires  the  appraisers  to  "  make  duplicate  certificates  of  such 
appraisements,  signed  by  them  or  a  majority  of  them,  one  of  which 
shall  be  filed  with  the  clerk  of  the  circuit  court  of  said  county,  and  the 
other  with  the  secretary  of  said  oojppany."  Held,  merely  directory; 
and  where  the  appraisers  filed  the  original  award,  with  all  other  papers 
in  the  proceedings,  with  the  derk  of  the  circuit  court,  and  a  certified 
copy  of  it  with  the  secretary  of  the  company,  this  was  a  substantial 
compliance  with  the  requirement. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  defendant  appealed  from  a  judgment  in  favor  of  the 
plaintiff.     The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Silverthom  &  Hur- 
ley^ and  oral  argument  by  Mr,  Hurley: 

The  award  was  void.  1.  It  should  have  conformed  strictly 
to  the  statute  under  which  it  was  made.  Morse  on  Arb.,  263; 
Darling  v.  Darling^  16  Wis.,  644;  Steel  v.  Steely  1  Nev.,  27. 
The  statute  requires  notice  to  the  parties  in  interest.  This  is 
jurisdictional,  and  cannot  be  waived.  There  was  no  notice 
whatever  to  Stewart,  assignee  of  Mcliidoe^  and  none  of  the 
meeting  of  the  appraisers,  to  any  one.  On  this  point  see 
Peters  v.  Newkirh^  6  Cow.,  103;  Lutz  v.  Linthieum^  8  Pet., 
178;  Jordan  V,  Ilyatt^  3  Barb.,  634;  Rigden  v,  Mai'tin^  6  H. 
&  J.,  403;  Walker  v.  City  Council^  1  Bailey  Eq.,  443.  2.  By 
the  stipulation  of  the  parties  represented,  the  award  was  to  be 
made  by  January  1, 1873.  Not  having  been  made  within  that 
time,  it  could  not  be  made  afterwards.  Morse  on  Arb.,  83,  84, 
173,  224,  261;  Smith  v.  Spencer,  1  McCord  Eq.  (S.  C),  92; 
Hall  V.  Hall,  3  Conn.,  308;  White  v.  Puryear,  10  Yerg.,  441. 
3.  The  award  is  uncertain  and  indefinite.  It  is  impossible 
to  tell  therefrom  what  property  was  appraised,  or  what  rights, 
interests  or  title  appellant  would  acquire  by  payment  thereof. 
The  award  is  appellant's  title  deed,  and  the  property  and  fran- 
chises for  which  it  requires  payment  should  be  clearly  defined, 
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so  that  further  litigation  may  be  avoided.  Howard  v.  Bab- 
cocky  21  111.,  265;  Schmjlerv,  Van  DerVeer^  2  Gaines,  235; 
Gratz  V.  Oratz,  4  Eawle,  411 ;  Brown  v.  Hankeraony  3  Cow., 
70;  McCracken  v.  Clarke,  31  Pa.  St.,  498;  Pettibone  v.  Per^ 
kins,  6  Wis.,  616;  McCordv.  Sylvester,  32  Wis.,  451;  Sicard 
V.  Peterson,  3  S.  <&  R,  468.  4.  The  matters  submitted  were 
not  all  determined,  and  the  award  is  therefore  not  final.  It 
expressly  excepts  from  the  things  adjudicated,  among  others, 
all  "  private  interests  in  any  land  or  islands."  This  exception 
includes  the  right  of  use  of  the  river  banks,  one  of  the  most 
important  and  valuable  rights  sought  to  be  secured  in  these 
proceedings,  and  which  was  plainly  within  the  terms  of 
the  submission.  This  exception  is  fatal.  Pettibone  v.  Per- 
kins, 6  Wis.,  624;  Dundon  v.  Starin,  19  id.,  261;  Gear 
V.  Bracken,  1  Pin.,  249;  McFarlane  v,  CxisT^tnan,  19  Wis., 
357;  Morse  on  Arb.,  340,  345,  384r-386;  Ott  v.  Schroeppel, 
5  N.  T.,  486;  Wright  v.  Wright,  5  Cow.,  19T;  McNear  v. 
Bailey,  18  Me.,  251;  Richards  v.  Drinker,  1  Halst.  Law,  .307; 
Barker  v.  Hough,  2  id.,  428;  Carnochan  v.  Christie,  11 
Wheat,  446;  Edwards  v.  Stevens,  1  Allen,  315;  Vamey  v. 
Brewster,  14  N.  H.,  49;  Wyman  v.  Hammond,  55  Me.,  534; 
22  Pick.,  417;  17  id.,  98;  Kussell  on  Arb.,  234,  253,  258; 
Buntain  v.  Ciirtis,  27  111.,  374;  42  Me.,  9;  Craig  v.  Wells, 
11  K  T.,  321;  3  Buss.,  494;  Karthaus  v.  Ferrer,  1  Pet.,  222; 
I  Gaines,  304;  2  Cow.,  638;  10  N.  H.,  254;  50  Me.,  398;  16 
Gray,  299;  Bradford  v.  Bryan,  Willes,  270;  Jones  v.  Weh 
wood,  71  N.  T.,  211. 

For  the  respondent  there  was  a  brief  by  Finch  &  Barber, 
and  oral  argument  by  Mr,  Barber: 

1.  The  defects  in  the  notice  were  not  jurisdictional  in  the 
sense  that  they  could  not  be  waived.  And  the  subsequent 
stipulation  of  the  parties  and  voluntary  submission  to  the 
arbitration  was  a  waiver.  Rothbauer  v.  State,  22  Wis.,  468; 
Zadd  V.  Hildebrant,  27  Wis.,  135;  Keeler  v.  Keeler^  24  id., 
522;  Lowe  v.  Stringham,  14  id.,  222;  Swift  v.  Harriman,  30 
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Vt,  607;  Maxfield  v.  Scott^  17  id.,  634;  Sjpaulding  v.  War- 
ren, 25  id.,  316;  Hix  v.  Sumner^  50  Me.,  290.  2.  The  sale  by 
Mclndoe  of  his  interest  in  the  piers  and  booms  to  Stewart 
does  not  affect  the  validity  of  the  award  as  to  Plumer.  The 
interests  of  the  several  owners  were  separate  and  distinct,  and 
the  award  as  to  one  may  stand  although  it  fall  as  to  others. 
Morse  on  Arb.,  31,  453,  480,  521,  577,  588;  Lamjphire  v. 
Cowan^  39  Vt,  420;  Schuyler  v.  Van  Der  Veer,  2  Caines, 
235;  FirUey  v.  Finley,  11  Mo.,  624;  Blanchard  v.  Murray, 
15  Vt,  548;  OreiUt  v.  Butler,  42  Me.,  83;  Butler  v.  Mayor, 
etc.y  1  Hill,  489;,  Fidler  v.  Cooper,  19  Wend.,  289;  Cutter  v. 
Whittemore,  10  Mass.,  442;.  13  id.,  244;  Keith  v.  Gore,  1 
J.  J.  Marsh.,  8;  Elliot  v.  Davis,  1  Bos.  &  P.,  338;  Summer- 
ville  V.  Painter,  44  Pa.  St,  110;  Smith  v.  Virgin,  33  Me., 
148;  22  Wend.,  125;  Parmelee  v.  Allen,  32  Conn.,  115; 
Tracy  v.  Herrick,  25  N.  H.,401.  Again,  when  Stewart  bought 
of  Mclndoe,  the  proceedings  were  pending  and  undetermined, 
and  he  had  knowledge  of  that  fact  By  his  own  acts  he 
brought  himself  within  the  operation  of  the  award,  and  is 
bound  by  it  George  v,  Johnson,  45  N.  H.,  456;  Humphreys 
V,  Gardner,  11  Johns.,  61;  Morse  on  Arb.,  521.  The  objec- 
tion that  Stewart  had  no  notice  is  one  which  affects  him  only, 
and  cannot  be  raised  by  the  boom  company.  It  does  not  ap- 
pear that  he  is  dissatisfied  with  the  award,  or  that  he  has  not 
in  fact  ratified  it  3.  It  is  claimed  that  the  award  is  uncertain, 
and  that  it  does  not  include  all  the  property  mentioned  in  the 
charter.  Every  reasonable  presumption  should  be  made  to 
uphold  rather  than  defeat  the  award.  Slocum  v.  Damon,  1 
Pin.,  520;  Merritt  v,  Iferritt,  15  111.,  565;  Kendrich  v.  Tar- 
Ml,  26  Vt,  416;  Morse  on  Arb.,  446-7.  Certainty  to  a 
common  intent  is  all  that  is  required,  and  technical  precision 
is  unnecessary.  Morse  on  Arb.,  408;  Russell  on  Arb.,  275; 
Purdy  V.  Delavan,  1  Caines,  304;  Butler  v.  Mayor,  1  Hill, 
489;  Akely  v.  Akely,  16  Vt,  450;  Perkins  v.  Giles,  53  Barb., 
342,  349;  Jackson  v.  Amhler,  14  Johns.,  96;  Henrickson  v. 


Digitized  by  LjOOQ IC 


JANUAKY  TERM,  1880.  453 

Plumer  vs.  The  Wausau  Boom  Company. 

Reinhack^  33  HI.,  299.  As  the  award  refers  to  the  order, 
stipulation  and  charter,  if  bjr  reference  to  these  external 
sources  of  information  it  is  capable  of  being  reduced  to  cer- 
tainty, it  is  good.  Bancroft  v.  Crrover^  23  Wis.,  463;  Pick  v. 
Rubicon  Eyd.  Co,^  27  id.,  433;  Butler  v.  Mayor,  1  Hill,  489; 
Ca7'gey  v.  Eitcheson,  5  Dowl.  &  By.,  433;  33  111.,  299;  Pret- 
tyman  v.  Wahton,  34  id.,  175;  Bird  v.  Bird,  40  Me.,  398; 
Harmon  v,  James,  15  Miss.  (11  S.  &  M.),  Ill;  Pipkin  v. 
Allen,  29  Mo.,  229;  Jackson  v.  De  Lancy,  11  Johns.,  365; 
Morse  on  Arb.,  438;  56  III,  439.  From  these  sources  it  clearly 
appears  that  the  property  to  be  appraised,  and  which  was 
actually  included  in  the  award,  was  that  which  was  jointly 
owned  by  the  three  men,  Clark,  Mclndoe  and  Plumer.  This 
included  the  system  of  piers  and  booms,  and  nothing  else. 
These  men,  and  they  alone,  were  made  parties  to  the  proceed- 
ings. The  company  had  not,  and  never  have,  appropriated  any 
private  lands  on  the  river  shore  or  the  islands,  and  none  were 
intended  to  be  included  in  the  appraisement,  either  by  the 
original  order  or  the  stipulation  of  the  parties.  As  a  matter 
of  course,  whatever  rights  or  easements  these  original  owners 
had  acquired  in  the  bed  or  banks  of  the  river  as  appurtenant 
simply  to  the  working  of  the  system  of  booms,  would  pass 
without  specific  mention.  Neither  were  they  excluded,  or  in- 
tended to  be,  by  the  exception  in  the  award  of  "private 
interests  in  any  lands  or  islands." 
The  following  opinion  was  filed  March  30,  1880: 

Ortok,  J.  Walter  D.  Mclndoe,  Bradbury  G.  Plumer  and 
John  0.  Clark  were  the  joint  owners  of  certain  booms  and 
piers  in  the  Wisconsin  river,  near  the  city  of  Wausau,  in  the 
following  proportions,  vi^.:  Mclndoe  owned  three-ninths, 
Plumer  four-ninths,  and  Clark  two-ninths.  Desiring  to  oper- 
ate their  works  to  better  advantage,  and  with  enlarged  powers, 
they  procured  the  passage  of  chapter  45  of  the  Private  and 
Local  Laws  of  1871,  incorporating  the  company,  of   which 
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tliey  were  to  be  the  principal  stockliolders.  Section  20  of  said 
chapter  empowered  the  corporation  to  take  possession  of  said 
booms  and  piers,  "  and  any  lands  adjacent  to  said  river,"  pro- 
vided the  company  should  pay  to  such  owners  of  the  booms 
and  piers,  and  in  such  proportion,  and  to  the  owners  of  such 
land,  reasonable  compensation  therefor,  when  the  amount 
should  be  ascertained  as  provided  in  section  21.  This  last 
section  provides  for  the  appointment  of  appraisers  to  value- 
said  property,  by  the  judge  of  the  circuit  court  of  Marathon 
county,  upon  the  application  of  the  company  or  any  of  the 
parties  interested.  Upon  the  application  of  B,  G.  Pluiner^  the 
respondent,  and  upon  proper  notice,  the  lion.  George  "W.  Gate, 
judge  of  said  court,  on  the  18th  day  of  September,  1871,  ap- 
pointed Joseph  Desert,  Benjamin  Single  and  William  P. 
Kelley  such  appraisers. 

On  the  22d  day  of  August,  1872,  Mclndoe  died,  and  the 
Hons.  G.  L.  Park  and  James  O.  Raymond  were  appointed  his 
executors;  but  before  he  died  (and  at  what  exact  time  is  not 
stated  in  the  record),  he  sold  his  interest  in  the  booms  and 
piers  to  one  Alexander  Stewart.  It  is  admitted  in  the  brief 
of  the  appellant's  counsel,  that  at  the  time  the  notice  was 
given  and  the  order  made  for  the  appointment  of  the  apprais- 
ers, "  Mclndoe  was  alive,  owned  and  was  in  possession  of  the 
property."  After  considerable  delay  in  making  the  appraise- 
ment, and  on  the  30th  day  of  December,  1872,  a  written  stip- 
ulation was  made  and  signed  by  the  president  and  secretary 
of  the  company,  by  Park  and  Raymond,  the  executors  of 
Mclndoe,  deceased,  and  by  John  0.  Clark  and  the  respondent, 
Phimer^  which  authorized  and  directed  said  appraisers  to  pro- 
.ceed  and  "  appraise  the  property  and  award  the  damages," 
"on  this  30th  day  of  December,  1872,  without  further  or 
other  notice,"  and  which  waived  "all  notice,  technicalities  and 
informalities."  On  the  same  day  "the  appraisers  took  and  sub- 
scribed the  proper  oath  to  "faithfully  and  impartially  make 
the  appraisement;"  and  on  the  first  day  of  January,  1873,  by 
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a  stipulation  signed  by  tj^e  president  and  secretary  of  the  com- 
pany, by  Park  and  Raymond  per  one  Walter  Alexander,  and 
by  Clark  and  Plumer^  a  basis  was  agreed  upon,  upon  which 
the  appraisers  were  directed  to  appraise  the  property;  and 
on  the  same  day,  Clark,  as  president  of  the  company  and  for 
himself,  Raymond,  one  of  the  executors  of  Mclndoe,  and  the 
respondent,  PlumeVy  together  with  the  appraisers,  "visited 
and  viewed  the  piers  and  booms  to  be  appraised." 

Qn  the  11th  day  of  January,  1873,  the  appraisers  made  their 
award  in  writing,  by  which  they  awarded  to  the  estate  of  Mc- 
lndoe $9,210.96  0-9,  to  Bradbury  G.  Flumer  §12,281.28  8-9, 
to  John  C.  Clark  $6,140.64:  4-9,  as  their  just  proportion  of 
damages  by  reason  of  the  taking  of  said  property  by  the  com- 
pany. The  appraisers  filed  with  the  clerk  of  said  court  the 
original  appraisement  or  award,  and  delivered  a  copy  thereof 
to  the  secretary  of  the  company.  The  respondent,  Plume7\ 
demanded  of  the  company  the  payment  of  his  portion  of  the 
award,  and  ofiered  to  convey  to  the  company  his  interest  in 
the  property  upon  receipt  of  the  money,  and  the  company 
refused.  The  respondent  then  commenced  this  suit  upon  the 
award,  for  his  part  of  the  damages,  and  recovered  judgment 
therefor. 

On  this  appeal  the  only  question  is  of  the  validity  of  the 
award.  On  this  main  question  it  is  objected,  Jirst^  that  Stew- 
art, the  purchaser  of  the  interest  of  Mclndoe  in  the  property, 
had  no  notice  of  the  proceedings  subsequently  had,  and  did 
not  sign  any  of  the  stipulations  waiving  such  notice,  and  is 
not  therefore  bound  by  the  award;  and,  if  he  is  not  bound,  that 
the  award  is  void. 

Stewart  bought  an  interest  in  the  ^ro^QTtj  pending  the  pro- 
ceedings to  condemn  the  property  and  assess  the  damages,  and 
he  took  such  interest  cum  onere  and  subject  to  any  award 
which  might  legally  be  made.  The  appointment  of  appraisers, 
with  proper  notice  to  all  parties  then  interested,  was  the  com- 
mencement of  proceedings  qv^asi  judicia>,  and  in  analogy  to 
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other  judicial  proceedings,  in  which  notice  to  the  parties  then 
interested  in  the  property  is  jurisdictional,  and  when  such 
notice  is  given,  the  subsequent  and  final  proceedings,  without 
further  notice  to  any  intervening  purchaser,  will  bind,  not 
only  the  parties  notified,  but  their  privies  also,  who  purchase 
an  interest  in  the  Y^ro^ertj pendente  lite.  Adams  et  al.  v.  Filer ^ 
7  Wis.,  306;  Whitney  et  al.  v.  Brunette^  15  Wis.,  61.  When 
jurisdiction  has  once  attached  by  notice  to  the  proper  parties 
at  the  time,  a  failure  to  give  notice  of  subsequent  proceedings 
will  not  invalidate  them.     Mills  on  Em.  Dom.,  §  95. 

It  may  also  be  said,  in  answer  to  this  objection,  that  the 
company  waived  all  possible  objection  on  the  ground  that  the 
proper  parties  did  not  visit  and  view  the  property  with  the  ap- 
praisers, and  did  not  sign  the  stipulations  which  resulted  in 
the  appraisement  at  the  time  when  it  was  made.  The  com- 
pany are  presumed  to  have  known  who  the  proper  p^trties  were 
with  which  to  act  in  the  matter,  and  in  acting  with  those  who 
signed  with  the  company  the  stipulations  and  waivers,  without 
objection,  it  is  now  too  late  to  make  such  objection  to  defeat 
the  award  which  their  own  conduct  contributed  so  materially 
to  produce.  Generally,  no  one  can  take  advantage  of  the  want 
of  notice  of  any  proceeding  except  the  party  himself.  Here 
the  company  does  not  complain  that  it  had  not  sufficient  notice, 
and  joined  in  a  stipulation  to  waive  "  other  and  further  notice  " 
to  anybody. 

It  is  an  important  question,  but  one  which  we  do  not  decide 
in  this  case,  whether  Stewart,  who  purchased  an  interest  in  the 
property  pending  these  proceedings  to  condemn  it  and  assess 
the  damages,  is  entitled,  by  virtue  of  a  conveyance  of  the 
property,  to  the  damages  assessed,  and  whether  such  damages 
would  not  belong  to  the  estate  of  Mclndoe  as  personal  property. 

Second.  It  is  objected  that  Park  and  Raymond  did  not 
sign  one  of  the  stipulations  as  executors  or  otherwise, 
but  their  names  appear  to  have  been  signed  by  one  Walter 
Alexander.    This  stipulation  was  signed  on  the  same  day,  and 
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soon  after  Eaymond,  as  one  of  the  executors  of  Mclndoe,  to- 
gether with  the  appraisers  and  the  other  parties  interested,  "visi- 
ted and  viewed  the  piers  and  booms  to  be  appraised,"  and  by  this 
act  alone  waived  all  objections  to  the  manner  or  time  of  the 
appraisement;  and  it  becomes  quite  immaterial  whether  Alex- 
ander had  authority^ to  sign  these  names  or  not. 

Third.  It  is  objected  that  the  award  does  not  embrace  the 
value  of  lands  belonging  to  the  former  owners  of  the  piers 
and  booms  which  were  "  adjacent  to  said,  river."  It  seems 
that  the  three  owners  of  the  piers  and  booms  each  separately 
owned  an  island  in  the  river  near  the  works,  and  that  tlie  piers 
and  booms  may  to  some  extent  have  been  connected  with  or 
attached  to  the  shore  lines' of  these  fslands.  If  so,  then  the 
appraisement  would  embrace  such  a  use  of  the  islands  in  con- 
nection with  the  piers  and  booms.  But  it  cannot,  certainly, 
be  contended  that  the  whole  of  this  separate  property  of  the 
owners  and  the  piers  and  booms  could  be  placed  atid  appraised 
together  as  both  joint  and  separate  property.  We  think  this 
objection  arises  from  a  wrong  construction  of  the  language  of 
the  charter.  Section  20  provides  for  the  taking  of  an  appraise- 
ment of  two  classes  of  property.  One  class  consists  of  the 
rights  and  joint  interests  of  the  former  owners  of  the  piers  and 
booms  in  those  improvements,  just  as  they  are.  The  otlier 
class  embraces  "  any  lands  adjacent  to  the  river,"  by  whomso- 
ever owned,  and  found  necessary  for  the  use  of  the  improve- 
ment, and  this  class  would  include  these  lands  owned  sepa- 
rately by  the  parties. 

Fourth,  It  is  objected  that  the  charter  requires  that  "  du- 
plicate certificates  of  such  appraisement,  signed  by  them," 
shall  be  made,  "  one  filed  with  the  clerk  and  the  other  with 
the  secretary  of  the  company,"  and  this  was  not  done.  This 
requirement  is  merely  directory,  and  if  not  strictly  followed 
certainly  would  not  affect  the  validity  of  the  award.  Just 
wiiat  the  language  of  the  charter  means  in  this  respect  is  not 
readily  seen.    A  certificate  of  the  appraisement  would  not 
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strictly  be  a  certified  copy  of  the  appraisement,  and  a  "  dupli- 
cate certificate "  would  not  be  strictly  a  duplicate  of  the 
award.  The  appraisers  filed  their  original  award,  with  all 
other  papers  in  the  proceedings,  with  the  clerk  of  the  court, 
and  filed  a  certified  copy  of  it  with  the  secretary  of  the  com- 
pany. This  was  certainly  a  substantial  qpmplianco  with  the 
requirement,  and,  if  anything,  an  improvement,  so  far  as  the 
authentication  of  the  award  is  concerned. 

"We  are  unable  to  find  any  valid  objections  to  the  award. 
All  the  parties  interested  appear  to  have  joined  together  to 
expedite  and  consummate  the  appraisement,  upon  the  proper 
basis  and  at  the  proper  time,  and  none  of  the  parties  or  privies 
appeared  to  make  any  objection  to  it  at  the  time,  or  to  the 
manner  in  which  it  had  been  filed.  But  when  demand  is 
made  upon  the  company,  they,  for  the  first  time,,  object  to 
its  validity,  not  because  the  company  had  not  ample  notice, 
and  had  not  waived  all "  technicalities  and  formalities,"  but  be- 
cause some  other  party  had  not  such  notice,  when  such  party 
makes  no  objection  to  the  award  on  that  ground. 

The  company  has  long  been  in  the  undisputed  use  of  the 
property,  and  there  is  no  good  reason  shown  in  this  case  why 
it  should  not  pay  this  award  of  damages  to  the  former  owners 
of  it. 

By  the  Court, —  The  judgment  of  the  circuit  court  is 
aflSrmed,  with  costs. 

A  motion  for  a  rehearing  was  denied  on  the  27th  day  of 
May,  1880. 
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The  State  vs.  Farmer. 
Matf  ll—M%y  27,  1880, 

(1)  Foreign  Insurance  Cojipany:  Unlawful  agency  and  solicitation. 

(2)  Court  and  jury.    Beversal  of  judgtftent. 

1.  Defendant,  a  member  of  a  firm  of  insurance  brokers,  resident  in  Chicago, 

being  in  this  state,  represented  himself  to  one  M.,  a  citizen  of  this  state 
owning  property  therein,  as  an  insurance  broker,  and  disclaimed  being 
an  agent  for  any  company,  but  produced  to  M.  a  list  of.  insurance  com- 
panies, and  agreed  to  place  a  large  amount  of  insurance  upon  M.'s  said 
property  in  responsible  companies  at  a  stipulated  premium.  Afterward 
M.  paid  said  firm  the  premium,  and  they  obtained  and  delivered  to  M. 
policies  of  insurance  as  agreed,  for  various  amounts,  in  eighteen  of  the 
companies  named  in  said  list,  and  received  from  said  companies  their 
commissions.  No  selection  was  made  by  M.  of  the  companies  in  which 
the  insurance  should  be  placed.  At  the  time  of  soliciting  and  obtaining 
such  insurance,  defendant  had  not  procured  any  authority  from  the  sec- 
retary of  htaie  of  this  state  so  to  do  for  any  one  of  said  eighteen  com- 
panies.   Held, 

(1)  That  in  soliciting  such  insurance  defendant  acted  as  an  agent  of 
each  of  said  eighteen  companies,  within  the  meaning  of  sees.  1  and  3, 
ch.  13  of  1871. 

(2)  That  although  defendant  solicited  for  all  of  said  companies  at  the 
same  time,  the  solicitation  in  behalf  of  each  was  a  separate  offense, 
subjecting  him  in  each  case  to  the  penalty  prescribed  by  section  5  of  the 
above  named  statute. 

2.  Whether  it  is  for  the  court  or  for  the  jury  to  fix  the  penalty,  is  not  deter- 

mined; but  where  the  penalty  was  fixed  by  the  court  at  the  lowest  amount 
permitted  by  the  statute,  the  error,  if  any,  not  being  prejudicial  to  the 
defendant,  will  not  reverse  the  judgment  on  his  appeal. 

APPEAL  from  the  Circuit  Court  for  Fond  du  Lac  County. 

Action  to  recover  penalties  imposed  by  chapter  13,  Laws  of 
1871,  entitled  "  An  act  to  protect  the  public  against  unauthor- 
ized insurance  agents." 

The  complaint  contains  eighteen  counts  or  causes  of  action, 
in  each  of  which  it  is  charged  that  at  the  city  of  Fond  du  Lac, 
in  this  state,  on  the  26th  day  of  May,  1876,  the  defendant 
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did,  as  the  agent  of  a  certain  insurance  company  therein 
named,  "and  in  behalf  of  the  said  company,  and  for  a  com- 
mission, compensation  and  consideration  received  by  him  for 
so  doing,  solicit  and  effect  an  insurance  in  said  company,  and 
placed  a  risk  therein  for  B.  F.  Moore  on  his  building,  machin- 
ery and  stock  in  the  same, 'known  as  the  La  Belle  Wagon 
Works,  and  situated  at  Fond  du  Lac  aforesaid,  without  first 
procuring  a  certificate  of  authority  from  the  secretary  of  state 
of  this  state  so  to  do,  for  the  said  insurance  company;  and 
did,  on  the  said  day,  act  and  aid  iix  transacting  business  of  in- 
surance of  and  with  the  said  insurance  company  in  effecting 
the  said  insurance  above  set  forth,  and  in  placing  the  said 
risk."  Each  count  also  contains  proper  averments  to  show 
that  the  defendant  had  no  certificate  from  the  secretary  of 
state  authorizing  him  to  act  as  an  insurance  agent,  as  required 
by  the  statute.    The  answer  is  a  general  denial. 

The  uncontradicted  testimony  on  the  trial  proved  the  fol- 
lowing facts:  The  defendant  was  a  member  of  the  firm  of 
Lull  &  Farmer,  who  were  insurance  brokers,  having  their 
oflSce  and  place  of  business  in  Chicago.  About  the  time 
specified  in  the  complaint,  in  the  city  of  Fond  du  Lac,  the  de- 
fendant solicited  insurance  of  Mr.,  Moore  on  his  property  in 
that  city.  He  represented  himself  to  be  an  insuraijce  broker, 
and  disclaimed  being  an  agent  for  any  insurance  company. 
At  the  same  time  he  produced  to  Mr.  Moore  a  list  of  insur- 
ance companies,  which  included  those  named  in  the  complaint. 
The  defendant  then  and  there  agreed  with  Mr.  Moore  to  place 
$50,000  insurance  for  him  on  his  Fond  du  Lac  property  in  re- 
sponsible companies,  at  a  stipulated  premium.  Afterwards 
Mr.  Moore  paid  the  firm  the  premium,  and  the  firm  obtained 
and  delivered  to  him  policies  of  insurance  as  agreed,  for  vari- 
ous amounts,  in  the  eighteen  companies  named  in  the  com- 
plaint. These  companies  were  not  selected  by  Mr.  Moore, 
and  no  selection  of  companies  was  made  in  the  intervieVsr 
between  him  and  the  defendant  at  Fond  du  Lac.    The  def end- 
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ant  testified  that  he  got  the  usual  brokerage  for  his  services, 
and  that  his  firm  received  their  commissions  for  such  insur- 
ance from  the  companies. 

The  court  greeted  the  jury  to  return  a  verdict  for  the  plaint- 
iff,  and  to  assess  damages  at  $900,  which  was  done.  A  mo- 
tion for  a  new  trial  was  denied,  and  judgment  entered  pur- 
suant to  the  verdict;  and  the  defendant  appealed  from  the 
judgment. 

The  cause  was  submitted  for  the  appellant  on  the  brief  ot 
Gcibe  Bouch. 

For  the  respondent  there  was  a  brief  by  The  Attorney  Oen- 
eral^  and  oral  argument  by  H.  W.  Chynoweth^  Assistant  Attor- 
ney General. 

Lyon,  J.  The  action  is  brought  under  chapter  13,  Laws  of 
1871,  which  was  in  force  when  the  alleged  cause  of  action  arose; 
and  unless  the  judgment  for  the  state  can  be  sustained  under 
the  provisions  of  that  chapter,  it  must  be  reversed.  The  pro- 
visions of  that  act,  affecting  this  case,  are  as  follows: 

"Section  1.  Whoever  solicits  insurance  on  behalf  of  any 
fire,  marine,  inland,  life  or  accident  insurance  company,  or 
transmits  for  any  person  other  than  himself  an  application  for 
insurance,  or  a  policy  of  insurance,  to  or  from  said  company, 
or  advertises  that  he  will  receive  or  transmit  the  same,  shall 
be  held  to  be  an  agent  of  the  company  to  all  intents  and  pur- 
poses, unless  it  can  be  shown  that  he  receives  no  commission 
or  other  compensation  or  consideration  for  such  service. 

"  Sec.  3.  No  officer,  agent  or  sub-agent  of  any  insurance  com- 
pany shall  act  or  aid  in  any  manner  in  transacting  the  busi- 
ness of  insurance  of  or  with  such  company,  of  placing  risks, 
or  effecting  insurance  therein,  without  first  procuring  from  the 
secretary  of  state  a  certificate  of  authority  so  to  do  for  each 
company  for  which  he  proposes  to  act,  which  shall  state  in 
substance  that  such  company  is  duly  authorized  to  do  business 
in  this  state  under  the  laws  thereof,  and  that  such  agent  or 
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other  person  has  dnly  complied  with  the  laws  relating  to  the 
agentF.  of  such  companies.     *    *    *    * 

"Sec.  5.  Whoever  violates  the  provisions  of  this  chapter, 
shall  be  punished  by  a  fine  not  exceeding  $500,  nor  less  than 
$50,  for  each  oflEense." 

Manifestly,  if  the  defendant  was  the  agent  of  the  several 
insurance  companies  named  in  the  complaint,  in  which  he  or 
his  firm  placed  the  insurance  obtained  by  him  from  Mr.  Moore, 
he  violated  the  provisions  of  section  3  of  the  act  of  1871 ;  for 
we  regard  it  as  too  clear  to  require  discussion,  that  by  his 
transactions  with  Mr.  Moore,  at  Fond  du  Lac,  he  acted  or 
aided  in  transacting  the  business  of  insurance  of  those  com- 
panies, and  also  in  placing  risks  and  eifecting  insurance  therein, 
without  first  procuring  the  required  certificate  from  the  secre- 
tary of  state,  as  charged  in  the  complaint. 

The  question  is,  therefore,  Was  the  defendant  the  agent  of 
those  companies  in  his  transactions  with  Mr.  Moore?  The 
term  "  agent,"  as  used  in  the^act  of  1871,  is  defined  in  section 
1  of  that  act;  and  by  that  definition  the  question  must  be 
solved.  Hence,  if  the  defendant  solicited  insurance  of  Mr. 
Moore  on  behalf  of  any  insurance  company  of  the  character 
specified  in  the  section,  he  is  chargeable  as  an  agent  of  such 
company.  That  he  solicited  insurance  of  Mr.  Moore  is  unde- 
nied.  It  is  also  undenied  that  he  solicited  it  for  the  purpose 
and  with  the  intention  of  placing  the  risk  in  several  fire  in- 
surance companies,  contained  in  a  larger  list  of  companies, 
which  he  there  produced.  But  it  is  said  that  because  the 
solicitation  was  general  —  that  is,  because  no  specific  com- 
panies were  named  in  which  the  insurance  was  to  be  placed, — 
the  definition  of  the  statute  does  not  reach  the  case.  We  are 
unable  to  assent  to  this  view.  When  the  defendant,  or  (which 
is  the  same  thing)  his  firm,  placed  the  insurance,  he  charac- 
terized the  act  of  solicitation,  and  demonstrated  that  he  solic- 
ited on  behalf  of  the  companies  in  which  he  placed  the 
insurance.     He  cannot  now  be  heard  to  affirm  that  he  did  not 


Digitized  by  LjOOQ IC 


JANUARY  TEEM,  1880.  463 

The  State  vs.  Fanner. 

solicit  the  insurance  of  Mr.  Moore  on  behalf  of  those  specific 
companies.  We  conclude,  therefore,  that  the  undisputed 
evidence  proved  that  the  defendant  violated  the  provisions  of 
the  act  of  1871,  when,  without  first  procuring  the  required 
certificate  of  the  secretary  of  state,  he  solicited  insurance  of 
Mr.  Moore,  and  that  the  court  properly  directed  the  jury  to 
find  for  the  plaintiff. 

But  it  is  claimed  by  the  learned  counsel  for  the  defendant, 
that,  conceding  the  liability  of  the  defendant,  he  has  com- 
mitted but  one  offense  and  is  liable  to  but  one  penalty.  We 
think  the  position  is  not  well  taken.  The  fact  that  the  solici- 
tation was  made  on  behalf  of  all  the  companies  named  iu  the 
complaint,  at  the  same  time  and  in  the  same  conversation,  is 
not  deemed  material.  The  stati^jte  clearly  contemplates  that  a 
solicitation  on  behalf  of  each  company  shall  constitute  an 
ofiense.  Had  the  solicitations  been  made  on  behalf  of 
a  single  company  atone  hour,  and  on  behalf  of  another 
company  the  next  hour,  and  so  on  through  the  list, 
it  would  not  be  doubted  that  as  many  offenses  were 
committed  as  there  were  companies.  What  possible  difference 
can  it  make  that  all  of  the  solicitations  were  blended  in  one? 
We  are  unable  to  perceive  any  difference  in  principle  between 
the  case  supposed  and  the  preSent  case. 

It  is  further  claimed  that  the  court  had  no  authority  to  fix 
the  penalty.  If  it  was  error  for  the  court  to  do  so,  inasmuch 
as  it  was  fixed  at  the  lowest  sum  permitted  by  law,  there  is  no 
possibility  that  the  defendant  was  injured  by  the  error.  Hence 
the  judgment  cannot  be  disturbed  because  it  was  not  left  to 
the  jury  to  fix  the  penalty.  We  do  not  decide  whether  the 
amount  of  the  penalty  to  be  imposed  should  be  fixed  by  the 
court  or  the  jury. 

The  above  views  cover  all  the  material  errors  assigned,  and 
determine  the  legal  propositions  involved  in  them  adversely  to 
the  defendant. 

By  the  OovH. — ^The  judgment  of  the  circuit  court  is  affirmed. 
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HoEN  V8.  Gaery,  imp. 
May  11 —May  27,  1880. 

Equity:  Tax  Deed:  Tbansper  of  Tax  Certificate.  (1,  2)  Whotnay 
sue  to  restrain  issue  of  tax  deed.  (3,  4)  Bights  of  assignee  or  holder 
of  tax  certificate  as  against  grantee  of  assignor. 

1.  Where  a  vendor  of  land  has  contracted  with  his  vendee  to  have  all  out- 

standing tax  claims  cancelled,  and  has  thereupon  procured,  and,  instead 
of  cancelling,  has  delivered  to  such  vendee,  at  his  request,  tax  certifi- 
cates upon  the  land,  it  seems  that  he  has  such  an  interest,  by  virtue  of 
his  liability  to  the  vendee  under  such  contract,  as  entitles  him  to  proceed 
in  equity  to  prevent  a  doud  upon  the  title  by  restraining  the  issue  of  a 
tax  deed  of  the  land  to  a  third  person  to  whom  the  certificates  have  been 
fraudulently  transferred. 

2.  Under  ch.  240,  Laws  of  1861,  a  Mortgagee  of  land,  though  not  in  posses- 

sion, may  maintain  an  action  to  prevent  a  doud  upon  the  title  by  re- 
straining the  issue  of  a  tax  deed  thereof  upon  an  illegal,  void  or  cancelled 
tax  certificate;  and  this  right  continues  after  a  judgment  foredosing  his 
mortgage  and  prior  to  a  sale. 

3.  A  certificate  of  a  tax  sale  of  land  is  not  a  negotiable  instrument;  the 

owner's  interest  in  the  land  does  not  pass  by  a  mere  delivery  of  the  cer- 
tificate; and  an  assignment  thereof  gives  te  the  assi^ee  only  the  rights 
of  the  assignor,  as  against  one  claiming  an  interest  in  the  land  acquired 
from  the  assignor  prior  to  such  assignment. 

4.  H.  sold  and  conveyed  land  to  M.,  and  bound  himself  in  writing  (but  not, 

so  ^  as  appears,  by  the  terms  of  his  deed)  to  pay  and  cancel  all  delin- 
quent taxes  and  outstanding  tax  claims  upon  such  land;  and  he  pur- 
chased tax  certificates  of  the  county  (with  an  assignment  in  blank  by 
the  county  treasurer),  and  delivered  (but  did  not  in  writing  assign)  them 
to  M.,  at  his  request,  instead  of  having  them  cancelled.  Afte.rwards  H. 
obtained  a  judgment  of  foreclosure  of  M.'s  mortgage  of  the  land,  given 
at  the  time  of  the  sale,  to  secui-e  purchase  money;  and  no  part  of  such 
judgment  has  been  paid.  G.  daims  to  be  the  lawful  owner  and  holder 
of  tiie  tax  certificates,  through  an  intermediate  purchaser  from  M.,  for 
value,  without  knowledge  of  H.'s  rights  as  against  M.  Held,  that  H. 
is  entitled  to  have  the  issue  of  a  tax  deed  on  the  certificates  to  G. 
restrained. 

APPEAL  from  the  Circuit  Court  for  Manitowoc  County. 
The  defendants  were  John  E.  Garry  and  one  Wickert, 
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connty  derk;  and  the  natare  of  the  action  and  substance  of  the 
complaint  are  thus  stated  by  Mr.  Justice  Taylor: 

"This  action  was  brought  for  the  purpose  of  enrjoining  the 
issue  of  a  tax  deed  or  deeds  to  the  appellant,  John  E,  Garry ^ 
upon  two  tax  certificates,  one  upon  lot  4,  and  one  upon  lot  5, 
in  block  183  in  the  city  of  Manitowoc,  bearing  date  May, 
1874.  The  allegations  in  the  complaint  are,  that  the  plaintiff, 
on  the  4th  day  of  May,  1874,  sold  and  conveyed  said  lots  to 
one  Miles  McMahon;  that  upon  such  sale  the  plaintiff  bound 
himself  in  writing  to  the  said  McMahon  to  pay  and  cancel  all 
the  delinquent  taxes  and  tax  claims  on  said  lots  within  ninety 
days;  that  within  said  ninety  days  he  purchased  said  tax  cer- 
tificates of  the  county  of  Manitowoc,  which  was  then  the 
owner  of  the  same,  and  at  the  request  of  the  said  McMahon 
delivered  said  certificates  to  him,  instead  of  having  the  same 
cancelled;  that  upon  such  sale  of  said  lots  to  McMahon  the 
plaintiff  took  the  notes  of  said  McMahon  for  $2,000,  and  a 
mortgage  upon  said  lots  to  secure  said  notes,  for  a  part  of  the 
purchase  price  agreed  to  be  paid  by  said  McMahon ;  that  said 
notes  had  long  since  become  due  and  remain  unpaid,  and  that 
he  had  duly  foreclosed  said  mortgage  and  obtained  judgment 
against  the  said  McMahon  upon  such  foreclosure  for  the  whole 
amount  of  said  notes,  and  the  costs  of  such  action,  and  that 
no  part  of  such  judgment  has  been  paid;  that  said  certificates 
were  never  assigned  by  this  plaintiff,  or  by  the  said  McMahon, 
by  indorsement  or  otherwise,  and  that  the  only  assignment 
ever  made  of  the  same  was  the  blank  indorsement  by  the  treas- 
urer of  the  county  of  Manitowoc  at  the  time  they  were  de- 
livered to  the  plaintiff;  and  that,  on  or  about  the  18th  day  of 
August,  1877,  the  appellant  served  upon  the  plaintiff  a  notice 
alleging  that  he  was  the  owner  and  holder  of  such  certificates, 
and  should,  on  the  29th  day  of  September,  1877,  apply  for  a 
tax  deed  upon  the  same. 

"There  are  other  allegations  in  the  complaint,  charging  that 
McMahon  fraudulently  parted  with  the  possession  of  the  cer- 
VoL.  XLIX.— 30 
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tificates;  that  he  had  never  paid  any  taxes  on  the  lots  pur- 
chased by  him,  and  plaintiff  was  compelled  to  pay  the  same 
in  order  to ''protect  the  lien  of  his  judgment;  and  that  the 
amount  due  upon  the  judgment  of  foreclosure  is  more  than 
the  value  of  said  lots;  but  the  allegations  first  stated  are  the 
ones  we  deem  material,  and  those  allegations  were  clearly 
establislied  upon  the  trial." 

Garry  answered  by  a  general  denial,  and  by  averring  that 
he  purchased  the  certificates  of  one  Thornton,  a  prior  holder, 
for  $160,  in  good  faith,  believing  that  they  were  valid,  or  that, 
if  they  were  illegal,  he  acquired  by  such  purchase  a  valid 
claim  to  recover  the  moneys  received  by  the  county  on  the 
sale  of  the  certificates;  and  that  he  had  no  notice  of  plaintiff's 
rights  in  respect  to  them.  He  also  offered,  by  his  answer,  to 
surrender  and  assign  the  certificates  to  plaintiff  on  payment 
to  him  by  the  latter  of  the  amount  named  in  the  certificates, 
with  interest. 

The  court  found  all  the  facts  alleged  in  the  complaint,  and 
also  found,  inter  alia^  that  McMahon,  while  owner  of  the 
premises,  suffered  the  tax  certificates  to  pass  out  of  his  pos- 
session and  control,  with  intent  to  injure  and  defraud  the 
plaintiff,  but  that  Garry  had  no  knowledge  of  such  wrongful 
transfer.  As  conclusions  of  law,  the  court  held,  inter  alia, 
that  the  purchase  of  the  certificates  by  one  legally  bound  to 
pay  the  tax,  and  the  transfer  thereof  to  the  owner  of  the  land, 
was  a  payment  of  the  tax;  and  that  Garry  was  not  the  legal 
owner  of  the  certificates,  because  they  were  never  assigned  to 
him. 

Garry  excepted  to  most  of  the  findings  of  fact  and  to  the 
conclusions  of  law,  and  appealed  from  a  judgment  in  plaintiff's 
favor  for  the  relief  demanded. 

J.  S.  Anderson,  for  the  appellant.    ^ 

For  the  respondent  there  was  a  brief  by  Nash  (&  Schmits, 
and  oral  argument  by  Wm.  F,  Vilas, 
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Taylor,  J.  The  learned  counsel  for  the  respective  parties 
have  discussed  many  questions  which,  in  the  view  we  have 
taken  of  the  case,  it  will  be  entirely  unnecessary  to  consider. 
The  only  questions  we  deem  material  are,  firat^  whether  the 
plaintifE  has  shown  by  his  allegations  in  his  complaint  that  he 
has  such  an  interest  in  the  lots  in  question  as  entitles  him  to 
proceed  in  equity  to  enjoin  the  appellant  from  applying  for 
and  obtaining  a  tax  deed  upon  said  certificates;  and  second^ 
whether  said  certificates  have  any  validity  in  his  hands  as 
against  the  rights  of  the  plain tiflf. 

We  are  of  the  opinion  that  the  plaintiff  has  alleged  two 
facts  in  his  complaint  which  entitle  him  to  proceed  in  equity  • 
to  enjoin  the  issuing  of  a  tax  deed  upon  tliese  certificates. 
The  allegation  that  he  sold  these  lots  to  McMahon,  and  bound 
himself  by  a*  valid  contract  to  pay  and  cancel  these  certificates, 
would  in  itself  be  sufficient  to  authorize  him  to  proceed  against 
the  pretended  claimant  in  order  to  prevent  the  obtaining  of  a 
tax  deed,  which  might  be  used  as  evidence  of  a  breach  of  his 
contract  with  McMahon  to  pay  these  taxes;  but,  however  this 
may  be,  the  allegation  that  he  has  a  mortgage  lien  upon  said 
lands  for  more  than  their  value,  is  clearly  sufficient  to  sustain 
this  proceeding.  The  right  of  a  person  having  a  mortgage 
upon  real  estate  to  maintain  an  action  to  restrain  the  issuing 
of  a  tax  deed  upon  an  illegal,  void  or  cancelled  tax  certificate, 
is  expressly  given  by  chapter  240,  Laws  of  1861.  See  Tay. 
Stats.,  463,  §  256.  By  the  provisions  of  this  section  he  may  ' 
have  any  remedy  in  the  law,  in  respect  to  such  certificates, 
that  the  owner  in  fee  might  have  under  the  same  circum- 
stances. That  the  owner  in  fee  may  have  an  action  to  remove 
a  cloud  upon  his  title  or  prevent  such  cloud  from  being 
brought  upon  it,  without  alleging  or  showing  that  he  is  in  the 
actual  possession  of  the  property  at  the  time  of  the  commence- 
ment of  the  action,  is  settled  by  the  decisions  of  this  court. 
Hamilton  v.  City  of  Fond  du  Lac^  25  Wis.,  490;  Siegel  v. 
Supervisors^  26  Wis.,  70;   Milwaukee  Iron  Co.  v.  Town  of 
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Huhhard,  29  Wis.,  61;  Pier  v,.  Foiid  du  Lac,  38  Wis.,  470; 
Goodell  V.  Bhimery  41"  Wis.,  436-442;  Maxon  v.  Ayers,  28 
Wis.,  612.  Had  the  plaintifif  perfected  his  title  to  the  lots  in 
question  by  a  deed  under  higf  foreclosure  action,  there  can  be 
no  doubt  as  to  his  right  to  maintain  an  action  to  enjoin  the 
issuing  of  a  tax  deed  upon  an  illegal  or  void  tax  certificate, 
and  to  prevent  the  taking  of  a  tax  deed  upon  the  certificates 
which  he  had  bought  for  the  very  purpose  of  performing  his 
contract  with  McMahon,  especially  against  McMahon  himself, 
or  some  other  person  claiming  under  him  with  full  knowledge 
of  all  the  facts,  if  they  were  threatening  to  take  a  tax  deed 
upon  such  certificates.  If  the  owner  in  fee  could  maintain 
such  action,  then  the  mortgagee  can  maintain  it  under  the  pro- 
visions of  the  statute  above  cited. 

We  do  not  see  any  force  in  the  objection  that  'the  records 
would  show  the  tax  deeds  void,  and  therefore  there  would  be 
no  cloud  upon  the  title.  Upon  the  facts  alleged  in  the  com- 
plaint, the  records  would  fail  to  show  the  deed  void.  The  fact 
that  the  deed  was  void  could  only  be  made  to  appear  by  a 
resort  to  proof  aliunde.  It  does  not  appear  from  the  allega- 
tions or  the  evidence  that  the  deed  from  plaintiff  to  McMahon 
was  a  deed  of  warranty;  and  it  would  seem  from  the  allega- 
tions of  his  complaint  that  his  obligation  to  j)ay  and  cancel 
these  tax  certificates  was  based,  not  upon  his  deed,  but  upon  a 
contract  made  with  McMahon,  not  included  in  the  deed.  If, 
therefore,  the  records  showed  that  the  plaintiff  purchased 
these  certificates  from  the  county  of  Manitowoc  after  his  deed 
to  McMahon,  that  fact  would  not  be  even  presumptive  evi- 
dence that  they  were  cancelled  or  paid;  and  in  order  to  raise 
such  presumption  it  would  be  necessary  to  show  that  by 
agreement  with  his  grantee,  McMahon,  it  was  his  duty  to  can- 
cel and  pay  the  same.  The  fact  that  the  records  of  the  county 
show  the  sale  of  the  certificates  to  the  plaintiff,  would  not 
necessarily  show  that  they  were  cancelled  by  said  sale. 

The  allegations  of  the  complaint  are  sufficient  to  show  a 
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right  in  the  plaintiff  to  have  the  injunction  prayed  for,  unless 
the  present  holder  of  the  certificates  has  a  paramount  equity. 
The  learned  counsel  for  the  respondent  has  insisted,  with 
great  earnestness,  that  because  the  evidence  does  not  show 
that  he  purchased  the  certificates  with  knowledge  of  the  facts 
alleged  by  the  plaintiff,  equity  will  not  place  him  in  the  same 
position  in  which  it  would  place  McMahon,  or  one  claiming 
under  him  with  full  knowledge  of  all  the  facts.  He  does  not 
insist  that  legally  McMahon  could  transfer  to  his  assignee 
any  greater  rights  than  he  had,  but  insists  that  equitably  the 
plaintiff  should  not  be  permitted  to  allege  that  the  certificates 
were  paid  or  cancelled  as  between  himself  and  McMahon, 
because,  by  his  negligence  in  not  having  them  cancelled,  he 
enabled  McMahon  to  defraud  the  defendant  by  transferring 
the  certificates  to  a  third  person,  and  from  that  third  person 
he  purchased  without  any  knowledge  that  they  had  ever  been 
in  the  hands  of  McMahon.  It  is  not  insisted  that  the  imme- 
diate purchaser  from  McMahon  could  have  acquired  a  title  to 
these  certificates  which  would  cut  off  the  lien  of  the  plaintiff 
by  virtue  of  his  mortgage,  as  such  immediate  purchaser  would 
be  presumed  to  know  that  McMahon  had  title  to  and  claimed 
to  own  the  lands  described  in  the  certificates,  and  would  there- 
fore be  put  upon  inquiry,  at  least,  as  to  the  rights  of  those 
claiming  under  him;  but,  having  purchased  the  certificates 
from  a  party  having  no  claim  to  the  lands  except  what  he 
acquired  by  the  certificates,  he  is  not  chargeable  with  any 
knowledge  of  the  rights  of  plaintiff. 

The  argument  proceeds  upon  the  theory  that  tax  certificates 
are  in  some  sense  negotiable  instruments;  that,  being  once 
indorsed  by  the  original  purchaser,  or,  if  the  county  be  the 
purchaser,  by  the  county  treasurer,  they  pass  from  hand  to 
hand  by  delivery,  and  that  the  holder  for  the  time  being  is  to 
be  treated  as  the  immediate  assignee  of  the  original  purchaser. 
This  theory  is  inconsistent  with  the  nature  of  the  instrument 
itself.     A  tax  certificate  is  not  an  instrument  which  entitles 
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the  holder  to  demand  of  <iny  person  the  payment  of  money  or 
the  delivery  of  property.  It  is  simply  evidence  that  the  per- 
son therein  named  has  purchased  from  the  county  and  state 
the  lands  therein  described,  for  the  consideration  named  there- 
in, and  it  entitles  him  to  a  deed  of  conveyance  of  the  same  at 
the  expiration  of  three  years  from  the  date  thereof,  unless  be- 
fore the  expiration  of  that  time  the  former  owner  of  such 
lands  pays  into  the  proper  office  the  amount  for  which  he 
purchased  the  same,  with  25  per  cent,  interest  from  the  date 
of  sale  to  the  time  of  such  payment.  It  is,  as  was  said  by  the 
court  in  Eaton  v.  Supervisors^  44  "Wis.,  490,  a  purchase  of  the 
lands  upon  condition  that  the  sale  shall  be  void  upon  pay- 
ment made  as  above  stated,  otherwise  to  be  valid,  and  entitle 
the  owner  of  it  to  an  absolute  title  to  the  land.  It  gives  the 
owner  an  interest  in  real  estate,  and  such  interest  can  only  be 
conveyed  by  writing  in  the  manner  prescribed  by  statute. 
The  statute  provides  that  such  certificates  shall  be  assignable, 
and  that  the  assignment  may  be  in  writing,  indorsed  thereon 
or  attached  thereto,  and  prescribes  the  effect  which  such  assign- 
ment shall  have  when  properly  made.  See  section  14,  ch.  22, 
Laws  of  1859;  Tay.  Stats.,  431,  §  150;  section  140,  R.  S.  And 
under  section  54,  ch.  22,  Laws  of  1859,  the  original  pur- 
chaser may  assign  the  same  by  writing  his  name  in  blank  on 
the  back  thereof,  and,  when  sold  to  the  county  treasurer,  with 
his  name  of  office  added.  These  provisions  of  the  statute  clearly 
show  that  these  certificates  are  not  assignable  by  mere  deliv- 
ery, but  they  are  treated  as  instruments  giving  the  owner  an 
interest  in  real  estate,  and  consequently  require  an  instrument 
in  writing  to  convey  the  right  of  the  owner. 

This  court  held  in  Capron  v.  Supervisors^  43  "Wis.,  613, 
in  Kruger  v.  Supervisors^  44  "Wis.,  605,  and  in  Eaton  v.  Super- 
visorSy  supray  that  the  holder  of  a  void  tax  certificate  could 
not  recover  of  the  county  the  amount  he  paid  therefor,  when 
the  lands  had  been  sold  to  the  county,  unless  he  could  show 
an  assignment  from  the  county  made  in  one  or  the  other  of 
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the  forms  above  stated.  These  cases  and  the  statute  clearly 
establish  the  non-negotiability  of  these  instruments,  and  assert 
that  they  are  evidences  of  title  to  real  estate,  which  can  only 
be  transferred  by  a  written  assignment  executed  by  such 
owner.  Whether  any  owner,  except  the  original  purchaser  or 
the  county  treasurer,  can  assign  his  interest  in  a  tax  certificate 
by  mere  indorsement  of  his  name  on  the  back  of  the  certifi- 
cate, need  not  be  decided  in  this  case,  as  the  evidence  shows 
that  the  certificates  in  question  were  never  indorsed  by  any 
One  except  the  treasurer  of  the  county.  The  evidence  further 
shows  that  the  plaintiff  purchased  the  certificates  of  the 
county,  and  they  were  delivered  by  the  proper  county  officer 
to  him  as  such  purchaser,  and  that,  at  the  request  of  Mc- 
Mahon,  he  delivered  them  to  him,  without  any  assignment  or 
indorsement,  in  satisfaction  of  his  agreement  to  pay  and  can- 
cel all  taxes  and  tax  liens  on  said  lots  existing  thereon  previ- 
ous to  the  date  of  his  sale  of  the  same,  and  took  from 
McMahon  the  following  receipt: 

"Keceived,  Manitowoc,  May  18, 1874,  of  Ferdinand  Jl^orn^ 
two  tax  certificates,  being  for  the  redemption  of  taxes  for  the 
year  1873  on  lot  No.  4  and  5,  in  block  No.  183,  in  the  city  of 
Manitowoc. 

"[Signed]  Miles  McMahon."^ 

This  evidence  shows  conclusively  that  McMahon  could  not 
hold  these  certificates  as  evidence  of  title  to  the  lands  described 
therein,  as  against  the  plaintiff  and  those  claiming  under 
him,  to  defeat  any  right  or  lien  which  lie  then  held  to  the 
lands  under  McMahon.  This  court  held  in  Kruger  v.  Super- 
visorSy  supra,  that  the  owner  of  a  tax  certificate  could  not 
convey  by  assignment  to  a  third  person  "any  greater  or  better 
right  than  ho  himself  possessed."  If  the  rule  adopted  in  the 
case  last  cited  is  to  stand,  it  disposes  of  this  case  so  far  as  the 
.rights  of  the  appellant  are  concerned.  We  think  the  rule 
stated  in  that  case  is  clearly  the  true  rule,  qualified,  perhaps, 
by  the  other  rule,  that  the  assignor  would  bo  estopped  in 
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eqnitj,  and  perhaps  in  law,  as  against  his  assignee  and  those 
claiming  under  him,  from  denying  that  the  certificate  was 
owned  by  him  and  had  not  been  cancelled,  and  that  he  had  law- 
ful right  to  transfer  the  same;  but  this  estoppel  in  favor  of  the 
assignees  against  the  assignor  would  not  aid  them  as  against 
those  claiming  the  title  to  the  same  estate  under  a  deed  from 
the  assignor  previous  to  the  date  of  the  assignment  of  such 
certificates. 

The  cases  cited  by  the  learned  counsel  for  the  appellant,  of 
the  transfer  of  bills  of  lading  or  warehouse  receipts  made  to 
bearer,  are  based  upon  an  entirely  different  principle.  These 
instruments  relate  to  personal  property,  the  title  to  wliich  may 
be  passed  by  delivery,  and,  when  there  is  a  sale  in  fact,  the  de- 
livery of  the  documentary  evidence  of  title,  with  intent  to 
transfer  the  title,  is  a  sufficient  delivery  to  perfect  the  transfer 
of  the  property  itself.  The  court  held  in  those  cases,  that,  the 
plaintiff  having  sold  and  delivered  the  property  to  the  person 
under  whom  the  defendants  claimed,  a  iona  fide  purchase  by 
them  of  the  plaintiff 's  vendee  was  valid,  notwithstanding  such 
vendee  had  procured  the  purchase  and  delivery  of  the  property 
by  fraud.  In  the  case  at  bar,  the  evidence  shows  that  the 
plaintiff  did  not  sell  his  interest  in  the  property  described  in 
the  certificate  to  McMahou,  nor  did  he  make  any  assignment 
to  him  of  the  interest,  if  he  had  any,  in  the  lands  described 
therein;  and,  the  certificates  having  none  of  the  essential 
qualities  of  negotiable  instruments,  the  delivery  of  the  instru- 
ment itself  passed  no  title  to  McMahon  which  he  could  trans- 
fer to  another  so  as  to  affect  the  rights  of  those  claiming  an 
interest  in  the  lands  described  therein  under  him  by  prior  title. 

By  the  Court, — The  judgment  of  the  circuit  court  is 
affirmed. 
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Seely  vs.  Hills,  imp. 
May  11  —  May  Z7, 1880., 

(1)  Bond  construed,    (2)  Pleading  breach  of  penal  bond,    (S)  Delegation 

of  trust. 

1.  The  condition  of  the  bond  here  sued  upon  (for  which  see  the  case) 

does  not  require  payment  by  the  obligors  of  any  part  of  the  $9,000  sub- 
scribed in  1857,  by  new  stockholders,  to  the  cash  capital  of  the  Waupun 
Bank,  but  only  of  the  previously  existing  indebtedness  of  the  bank. 

2.  A  complaint  for  specific  relief,  or  for  a  discovery,  must  sti^te  some  facts 

which  show  defendant's  default  and  liability;  and  in  an  action  to  fore- 
close a  mortgage  given  to  secure  performance  of  a  bond  conditioned  for 
the  payment  of  certain  indebtedness  of  a  bank  out  of  its  assets,  a  com- 
plaint which  fails  to  show  the  character  of  such  indebtedness,  the  several 
amounts  constituting  it,  the  persons  to  whom  it  was  due,  the  nominal 
value  of  the  assets  of  the  bank,  the  amount  realized  out  of  them  and 
applicable  to  such  payment,  or  in  what  respect  or  particulars,  or  in  what 
specific  sum,  the  obligors  were  in  default,  is  held  bad  on  demurrer. 

3.  The  office  and  duties  of  a  trustee  cannot  be  delegated  by  him  unless  there 

is  either  an  express  authority  for  that  purpose  conferred  on  him  by  the 
instrument  creating  the  trust,  or  a  consent  to  such  delegation  given  by 
all  parties  interested  in  the  trust. 

APPEAL  from  the  Circuit  Conrt  for  Foiid  dii  Lac  County. 

Action  to  foreclose  a  mortgage  given  to  secure  a  bond  in 
the  penal  sum  of  $5,000,  executed  by  the  defendants  Seth  E. 
and  Leander  B.  Hills  to  John  N.  Ackerman,  president  of  the 
"Waupun  Bank,  and  his  successors  in  office,  as  trustees  for 
certain  new  stockholders  in  said  bank,  who  had  subscribed 
over  $9,000  to  the  capital  of  said  bank  to  enable  it  to  resume 
business  and  meet  its  liabilities.  The  bond  states  that  this 
subscription  was  made  "  with  the  express  understanding  and 
agreement  on  the  part  of  L.  B.  Hills  that  all  the  past  in- 
debtedness of  the  bank  over  and  above  its  available  assets, 
safe,  office  furniture  and  plate,  should  be  paid  by  him;  it 
being  understood  and  agreed  between  the  president  and 
directors  of  said  bank  lately  chosen  under  its  new  organiza- 
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tion,  that  all  the  past  indebtedness  and  liability  of  said  bank, 
whatever  the  same  may  prove  to  be,  when  ascertained,  shall 
be  charged  upon  the  books  thereof  to  the  said  L.  B.  HilU^ 
and  that  he  is  to  be  credited  with  the  safe,  office  furniture, 

plate,  cash  on  hand,  and  the  sum  of dollars,  interest  and 

expenses  in  the  purchase  of  stock  to  deposit  with  the  comp- 
troller, and  the  said  bank  is  to  retain,  hold,  and  collect  as  far 
as  the  same  may  prove  collectible,  all  notes,  accounts,  claims 
and  demands  of  every  name  and  nature,  now  due  or  hereafter 
to  become  due  to  the  said  Waupun  Bank,  and  when  collected, 
or  any  part  thereof,  the  same  is  to  be  placed  on  the  books  of 
said  bank  to  the  credit  of  the  said  L.  B.  Hills.  And  it  is 
further  agreed  by  the  said  Z.  B.  HillSy  that  for  the  coming 
year  two-thirds  of  the  net  profits  of  one  hundred  shares  of  the 
capital  stock  of  said  bank,  retained  by  him  upon  the  stock 
books  of  said  bank  as  full  compensation  for  his  services  as 
cashier,  shall  be  retained  and  placed  to  his  credit  on  the  books 
of  said  bank,  to  liquidate  the  past  indebtedness  thereof,  unless 
such  indebtedness  should  otherwise  be  paid;  and  that  after  the 
first  year  the  entire  profit  of  any  stock  retained  by  him  shall 
be  placed  to  his  credit,  until  the  entire  past  indebtedness  of 
said  bank,  according  to  the  books  thereof,  is  fully  paid."  The 
condition  of  the  bond  was,  that  Leander  B.  and  Seth  E.  Hills 
"  shall  well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  J. 
N.  Ackerman,  president  as  aforesaid,  or  his  successors  in  office, 
two-thirds  in  nine  months  from  the  date  hereof,  of  the  past 
indebtedness  and  liabilities  of  said  bank,  over  and  above  the 
available  assets  and  collections  thereof,  aa  aforesaid,  as  the 
same  shall  appear  by  the  accounts  kept  by  the  said  bank  with 
the  said  Z.  B,  Hills  aforesaid,  and  the  remaining  one-third  in 
eighteen  months  from  the  date  hereof,  as  by  the  books  shall 
appear.'' 

The  mortgage  in  suit,  upon  certain  real  estate  in  Dodge 
county,  was  executed  by  the  defendants  Seth.  E.  and  Leander 
B.  Hills  and  their  wives,  to  such  trustees,  to  secure  the  per- 
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formance  of  the  conditions  of  such  bond.    The  following 

assignment  is  indorsed  on  the  bond:     "Pay  to or 

order.    J.  N.  Ackerman,  late  and  last  acting  president  of  the 
Wanpun  Bant,  without  recourse." 

After  an  order  sustaining  a  demurrer  to  the  complaint  in  this 
action  had  been  affirmed  bj  this  court  (44  "Wis.,  484),  and  after 
the  cause  had  been  remitted  to  the  circuit  court,  the  complaint 
was  amended  so  as  to  allege  the  following  facts:  1.  The  de- 
fendants Seth  E.  and  Leander  B.  MilU^  in  the  mortgage  in 
suit,  covenanted  to  pay  all  taxes  and  assessments  upon  the 
mortgaged  premises,  but  have  neglected  so  to  do,  and  plaintiff 
has  been  obliged  to  redeem  the  lands  from  tax  sales,  and  paid  for 
taxes  and  assessments  thereon  $106,  December  8, 1868.  2.  At 
the  time  of  the  suspension  of  said  bank,  September  30,  1857, 
and  prior  to  its  reorganization,  John  N.  Ackerman  and  the 
stockholders  mentioned  in  the  bond  were  creditors  of  the  bank 
to  the  amount  of  about  $9,000,  for  moneys  deposited  therein ; 
the  indebtedness  of  the  bank  to  other  creditors  amounted  to 
$2,415;  and  its  available  assets,  office  furniture  and  plate,  with 
the  expenses  of  purchasing  bonds  to  deposit  with  the  comp- 
troller, credited  to  Z.  B,  Hills  on  the  books  of  the  bank, 
amounted  to  $1,590,  as  appeared  from  said  books  and  from  an 
accounting  had  with  said  Z.  B:  HilU  at  the  date  aforesaid. 
3.  The  bond  secured  by  mortgage  above  mentioned  "  was  not 
among  the  assets  of  said  bank  and  no  part  thereof  at  the  time 
of  its  final  suspension  [in  1861],  but  was  made  for  the  ben- 
efit, payment  and  security  of  the  stockholders  mentioned  in 
said  bond,  including  the  said  John  N.  Ackerman,  one  of  their 
number;  and  the  said  mortgage  was  made  to  secure  to  them 
the  payment  of  the  said  $9,000  deposited  by  them  in  said 
bank,  and  also  as  indemnity  against  any  outstanding  indebted- 
ness of  said  bank  which  they  might  become  liable  for  as  such 
stockholders,  which  amounted  at  that  time  to  $2,415.  4.  Ack- 
erman was  trustee  of  said  stockholders  for  the  sole  purpose  of 
having  the  custody  of  the  bond  and  receiving  any  moneys 
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therfeon  from  Seth  E.  and  Z.  B.  Hills^  and  protecting  their 
interests  as  well  as  his  own  therein.  5.  On  the  final  suspen- 
sion of  the  bank  in  1861,  its  assets  were  turned  over  by  L.  B. 
Hills  to  one  Dodge  as  assignee  thereof.  An  accounting  was 
thereupon  had  with  said  L,  B.  Hills,  and  it  appeared  from  the 
books  of  the  bank,  that  at  the  end  of  eighteen  months  after 
the  making  and  delivery  of  said  bond,  the  bank,  after  deduct- 
ing the  available  assets,  was  indebted  in  the  sum  of  $1,050,  in 
addition  to  said  sum  of  $9,000  due  the  stockholders  mentioned 
in  the  bond,  for  money  deposited  in  the  bank;  and  said  indebt- 
edness was  allowed  by  said  Z.  B,  Hills  to  increase  until  the 
final  suspension  of  the  bank.  The  assets  of  the  bank  so  turned 
over  to  the  assignee  were  of  small  amount,  and  were  insuffi- 
cient to  pay  the  expenses  of  assignment;  no  dividend  was  ever 
paid  by  the  assignee;  and  said  stockholders  and  John  N.  Ack- 
erman  have  since  the  assignment  been  sued  and  put  to  great 
expense  for  the  debts  of  the  bank  which  this  bond  was  made 
to  indemnify  them  against,  as  well  as  to  secure  payment  of  the 
$9,000  due  them  as  depositors;  and  said  Ackerman,  together 
with  said  stockholders,  was  obliged,  among  other  things,  to 
pay  a  judgment  in  the  circuit  court  for  Dodge  county  amount- 
ing to  $578,  on  tlie  18th  of  April,  1868,  "which  said  judg- 
ment was  rendered  against  the  Waupun  Bank,  and  which  they 
were  sued  for  as  stockholders  thereof."  6.  The  defendants 
Seth  E.  and  Leander  B.  Hills  have  failed  to  comply  with  the 
terms  of  said  bond  and  the  conditions  of  said  mortgage  in  this, 
"  that  they  nor  either  of  them  have  never  paid  or  caused  to 
be  paid  any  part  of  the  $9,000,  nor  any  part  of  the  past  indebt- 
edness or  liabilities  of  said  bank,  to  John  IS".  Ackerman  or  his 
successors  in  office,  as  agreed  to  in  said  bond,  .  .  .  but  that 
the  said  indebtedness  and  liabilities  of  said  bank  remain  wholly 
unpaid,  and  said  defendants  have  neglected  and  omitted  to 
perform  any  of  the  agreements  therein  contained;  and'  the 
said  John  N.  Ackerman  and  the  said  stockholders  have  been 
put  to  great  trouble  and  expense  of  suits,  and  have  been  obliged 
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to  pay  large  sums  of  money  to  satisfy  and  cancel  the  indebt- 
edness of  said  bank,  and  have  suffered  great  loss  and  damage 
by  reason  of  the  failure  and  omission  of  said  defendants  L.  B. 
mils  and  Seth  E.  Hills  to  pay  said  indebtedness  of  the  Wan- 
pun  Bank  according  to  the  conditions  of  said  bond  and  mort- 
gage, and  the  full  sum  of  $5,000  is  now  due  thereon,"  etc. 
7.  Certain  other  persons  named  as  defendants  have  some  in- 
terest in  or  lien  or  claim  upon  the  mortgaged  premises,  which 
interest,  lien  or  claim  has  accrued  subsequently  to  that  of  the 
mortgage  in  suit;  "  and  it  may  be  possible  that  said  John  N. 
Ackerman  may  have  some  interest  as  plaintiff,  yet  he  disclaims 
any  interest  therein,  and  does  not  consent  to  be  made  plaintiff, 
and  is  therefore  made  defendant."  '8.  Said  bond  and  mort- 
gage have  been  duly  transferred  by  John  N.  Ackerman,  the 
payee  and  joint  owner  thereof,  by  the  direction,  consent  and 
approval  of  the  stockholders  mentioned  in  the  bond,  and  were 
duly  sold  and  delivered  for  a  valuable  consideration  to  the 
plaintiff,  April  18, 1868,  and  plaintiff  is  now  the  lawful  owner 
and  iona  fide  holder  thereof;  and  said  John  N.  Ackerman 
and  said  stockholders  have  no  interest  in  or  claim  upon  said 
bond  and  mortgage. 

The  relief  demanded  is,  that  the  mortgaged  premises  may 
be  adjudged  to  be  sold,  and  the  plaintiff  paid  the  amount  due 
on  the  bond  and  mortgage,  the  $106  paid  by  him  for  taxes, 
with  interest,  etc.;  and  that  the  defendants  Seth  E.  and 
Leander  B.  HilU  be  adjudged  to  pay  any  deficiency,  etc. 

Leander  B.  Hills  demurred  to  the  complaint  on  the  gen- 
eral ground  that  it  did  not  state  a  cause  of  action,  as  well  as 
upon  the  ground  that  no  action  could  be  maintained  upon  the 
bond  and  mortgage  except  by  John  N.  Ackerman,  president  of 
the  Waupun  Bank,  or  by  his  successor  in  office,  or  by  a  trustee 
duly  appointed  by  the  court;  and  also  upon  the  ground  that 
there  was  a  defect  of  parties  defendant  in  the  omission  as  de- 
fendants of  the  cestm-que-trusts,  or  the  stockholders  of  the 
Waupun  Bank  under  its  new  organization,  and  the  creditors 
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of  that  bank  under  its  old  organization.  From  an  order  over- 
rnling  the  demurrer,  the  same  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Bashford  <&  SjpildCj 
and  oral  argument  by  Mr,  Bashford: 

1.  The  complaint  shows  that  the  indebtedness  of  the  bank 
at  the  time  when  the  bond  was  given,  was  $2,415;  that  Ilills 
was  entitled  to  a  credit  of  $1,590;  and  that  the  balance,  $825, 
was  the  amount  to  which  the  stockliolders  were  indemnified  by 
the  bond  in  suit.  The  complaint  does  not  allege  that  this 
balance  has  not  been  paid  by  Mr.  UillSj  or  that  any  part  of  it 
has  been  paid  by  the  stockholders.  Moreover  the  bond  con- 
templates f urther.credits  to  be  given  to  Bills,  viz:  (1)  What- 
ever amount  should  be  collected  on  notes,  accounts,  claims  and 
demands  then  due  or  thereafter  to  become  due  to  the  bank. 
(2)  Two-thirds  of  the  net  profits  of  100  shares  of  the  capital 
stock  of  the  bank  during  the  first  year  thereafter,  and  the  en- 
tire profits  of  such  stock  after  the  first  year.  No  accounting 
is  alle£:ed  to  have  been  had  between  Bills  as  obligor  in  the 
bond  and  the  trustee  therein  named;  the  accounting  between 
Bills  as  cashier  of  the  Waupun  Bank  and  a  third  party  in 
1861  is  entirely  foreign  to  this  suit;  and  the  indebtedness  of 
the  bank  shown  by  that  accounting  is  not  alleged  to  have  in- 
cluded any  part  of  the  indebtedness  which  existed  when  the 
bond  was  given  and  which  it  was  intended  to  secure.  The  com- 
plaint shows  that  the  final  suspension  occurred  four  years  after 
the  reorganization  of  the  bank;  and  it  clearly  imports,  as  the 
fact  13,  that  the  suits  therein  mentioned,  including  the  one  in 
which  judgment  was  rendered,  grew  out  of  the  business  of  the 
bank  subsequent  to  the  reorganization.  It  is  alleged  that  the 
obligors  in  the  bond  have  not  paid  any  part  of  the  past  in- 
debtedness or  liabilities  of  said  bank  as  agreed  in  said  bond, 
but  that  said  indebtedness  remains  wholly  unpaid.  If  any 
part  of  the  indebtedness  of  the  bank  in  1857  remains  unpaid, 
it  has  long  since  been  barred  by  the  statute  of  limitations;  and 
the  stockholders  cannot  recover  on  account  thereof,  but  can 
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only  recover  the  amount  they  have  actually  been  compelled  to 
pay  on  account  of  such  indebtedness.  2.  The  complaint  should 
state  the  right,  title  or  claim  of  the  plaintiff  with  accuracy  and 
clearness.  Whatever  is  essential  to  his  rights  and  necessarily 
within  his  knowledge,  ought  to  be  alleged  positively  and  with 
precision;  and  even  when  the  fact  rests  within  defendant's 
knowlege,  if  it  constitutes  a  material  allegation  and  is  the 
foundation  of  the  suit,  it  must  be  clearly  stated.  Stony's  Eq. 
PL,  §§  241-2,  255-6.  The  complaint  on  a  penal  bond  must 
state  the  facts  creating  the  liability,  and  also  the  facts  which 
constitute  the  breaches  of  the  bond.  2  Pin.,  209;  25  Wis., 
"498,  503;  30  id.,  68;  31  id.,  217;  32  id.,  233;  37  id.,  43;  40  id., 
469;  41  id.,  374,  380;  43  id.,  507.  Averments  in  a  pleading 
as  to  the  meaning  or  contents  of  a  paper  set  forth  therein  are 
not  admitted  by  demurrer.  Bonnell  v.  Grlswold,  68  ^.  Y., 
294;  Dillon  V.  Barnard,  21  Wall,  430;  Story's  Eq.  PL,  §254. 
3.  The  bond  created  an  express  trust,  with  Ackerman,  or  his 
successor  as  president  of  the  Waupun  Bank,  named  as  the 
trustee;  and  he  accepted  the  trust,  and  never  had  a  successor 
in  that  office.  lie  could  not  appoint  his  own  successor  as 
trustee  by  a  blank  indorsement  upon  the  bond,  or  in  any  other 
manner  than  that  provided  in  the  statute.  Upon  the  petition 
of  any  trustee  of  an  express  trust,  the  circuit  court  may  accept 
his  resignation  and  discharge  him  from  the  trust  upon  such 
terms  as  the  rights  and  interests  of  the  persons  interested  in 
the  execution  of  the  trust  may  require;  but  notice  of  the  proceed- 
ing is  to  be  given  to  all  parties  interested.  E.  S.,  sees.  2095, 
2098.  The  same  rule  has  always  prevailed  in  this  state,  and 
is  as  old  as  the  court  of  chancery.  2  Washb.  R  P.,  pp.  510 
et  seq.;  2  Story's  Eq.  Jur.,.§§  974-8;  Perry  on  Trusts,  §§  268, 
274,  280,  285.  If  the  power  of  appointing  trustees  is  not  ex- 
pressly given  to  any  one,  new  trustees  can  be  appointed  only 
by  the  court  as  provided  by  the  statute.  1  Perry  on  Trusts, 
§  294,  and  cases  there  cited;  Bradford  v.  Belfield^  2  Sim.,  264; 
Cole  V.  Wade^  16  Ves.,  27, 44;  19  id.,  423;  MoKim  v.  Handy, 
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4:  Md.  Ch.,  228.  The  cestui- que-t rusts  cannot  appoint  a  trus- 
tee to  fill  the  vacancy  unless  the  terms  of  the  power  clearly 
and  distinctly  authorize  such  appointment  in  the  particular 
event  which  has  occurred.  Guion  v.  Pickett^  42  Miss.,  77. 
If  all  the  parties  interested  should  consent,  a  trustee  might  be 
relieved  from  his  office  without  a  decree  of  court;  but  the 
transaction  would  operate  as  an  estoppel  rather  than  as  an  af- 
firmative transfer  of  the  power.  Perry,  §  285.  In  such  a 
case,  the  consent  of  the  person  creating  the  trust,  as  well  as 
that  of  the  cestui-qtie-trusts^  would  be  required  (Cooke  v. 
Crawford,  13  Sim.,-  91,  96;  'Geisse  v.  Beall,  3  Wis.,  367,  395; 
Hill  on  Trustees,  *471);  and  such  consent  on  the  part  of  each 
should  be  set  forth  in  the  complaint.  Plaintiff  brings  this  ac- 
tion in  his  own  name,  for  his  own  benefit;  if  he  can  maintain 
it  at  all,  it  must  be  in  his  own  right.  Had  the  trustee  power 
to  sell  and  transfer  this  bond,  and  by  indorsement  thereon 
convey  a  valid  title  to  the  trust  estate?  The  statute  of  New 
York  has  converted  the  trustee's  ownership  of  the  legal  title 
into  a  power  in  trust;  and  every  sale  in  contravention  of  a 
trust  expressed  in  writing  is  void,  even  if  made  under  the 
sanction  of  the  court.  Perry,  §  334;  Cruger  v.  Jones^  18 
Barb.,  467;  Lahens  v.  Dupasseur,  56  id.,  266.  Our  statute  is 
copied  from  New  York.  Huth  v.  Oherhrunner^  40  Wis.,  238. 
Sec.  2091,  E.  S.,  declares  that  when  the  trust  shall  be  expressed 
in  the  instrument  creating  the  estate,  every  sale,  conveyance  or 
other  act  of  the  trustee  in  contravention  of  the  trust  shall  be 
absolutely  void.  Sec.  2094  provides  that  such  trusts  shall  not 
descend  to  the  heirs  of  the  trustee,  but  shall  vest  in  the  cir- 
cuit court.  The  testpf  the  assignability  of  a  thing  in  action 
is  its  legal  capacity  to  descend  on  the  death  of  the  party  to  his 
legal  representatives.  1  Wait's  Pr.,  93.  A  bond  upon  which 
it  is  necessary  to  assign  breaches  and  assess  damages,  is  not 
assignable.  Lewis  v.  Harwood,  6  Cranch,  82;  Wescott  v.  Cole, 
4  McLean,  79;  Scott  v.  Shreeve,  12  Wheat.,  605;  Knight  v. 
Bailroad  Co.,  1  Jonas'  Law,  357;  Ham  v.  Hilly  29  Mo.,  275; 
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Miller  v.  Garrett^  35  Ala.,  96;  Sanford  v,  Sanford,  2  Day, 
559;  Sanders  v,  Filley^  12  Pick.,  554;  Daniel  v.  Crooks^  3 
Dana,  64;  Richardson  v.  Jones^  1  Ired.  Law,  296;  Sutton  v. 
Owen,  65  N.  C,  123;  Turk  v.  Ridge,  41  N.  T.,  201.  When 
the  bank  went  into  liquidation,  the  interests  of  the  stockhold- 
ers in  this  bond,  if  assignable,  would  'have  passed  to  the  as- 
signee under  the  general  assignment  2  Story's  Eq.  Jur., 
§  2740a;  2  Perry  on  Trusts,  555;  1  id.,  §§  386-388;  Hallett  v. 
Thompson,  5  Paige,  583.  4.  In  suits  respecting  the  trust 
property,  the  cestui-que-trusts  are  necessary  parties.  Story's 
Eq.  PL,  §  207;  Sup'rs  of  Iowa  Co.  v.  Railroad  Co,,  24  Wis.,  93, 
127;  Day  v.  Wetherhy,  29  Wis.,  363,  370.  This  action  seeks  - 
to  divest  the  title  of  the  trustee  and  cestui-que-trtcsts  to  the 
trust  estate.  Ackerman,  having  resigned  the  trust,  can  no 
longer  represent  anybody  but  himself.  The  decree  of  the  court 
can  only  bind  those  who  are  brought  before  it;  and  all  who  are 
sought  to  be  bound  by  the  decree  are  necessary  parties  to  the 
action.  Wait's  Am.  Code,  127  and  cases  cited;  Story's  Eq. 
PL,  72-76  a;  id.,  76  c  and  note  pp.  84-5. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
J.  W.  Seeley,  with  A.  Scott  Sloan,  of  counsel: 

1.  The  complaint  now  shows  that  there  was  a  large  past  in- 
debtedness of  the  bank  which  Hills  did  not  pay,  to  wit, 
$4,050,  after  deducting  the  available  assets,  and  this  was  in 
addition  to  the  $9,000  due  the  stockholders;  that  Z.  B.  Hills 
was  not  entitled  to  any  credits  as  against  said  indebtedness; 
that  he  turned  over  to  the  assignee  but  a  small  amount  of  prop- 
erty which  could  be  applied  to  the  bond  in  question,  by  its 
terms ;  and  that  the  amount  was  insuflBcient  to  pay  the  expenses 
of  the  assignment,  and  no  dividend  was  paid,  and  consequently 
nothing  realized.  This,  on  demurrer,  is  to  be  taken  as  true, 
and  leaves  the  bond  in  full  force  without  any  claim  on  the 
part  of  Sills  under  its  terms  and  conditions,  and  with  nothing 
to  be  credited  to  him  thereon.  The  complaint  also  shows  that 
Ackerman  and  the  other  stockholders  for  whose  benefit  the 
Vol.  XLIX.— 81 


Digitized  by  LjOOQ IC 


482  SUPREME  COURT  OF  WISCONSIN, 

Seely  ys.  Hills,  imp. 

stock  was  given,  have  been  sued  on  the  debts  of  the  bank,  and, 
among  other  things,  have  paid  a  judgment  for  $578,  and  have 
lost  the  whole  sum  of  $9,000  subscribed  by  them.  2.  The 
trustee  had  the  legal  title  to  the  bond  and  mortgage,  and 
could  sell  and  transfer  them,  especially  with  the  consent  and 
approval  of  the  cestui-que-trusts;  and  such  sale  would  invest 
the  purchaser  with  a  complete  legal  title.  Perry  on  Trusts, 
328,  334-5,  555;  Hill  on  Trustees,  278.  The  complaint  shows 
such  a  sale  made  April  18,  1868,  for  a  valid  consideration.  If 
the  cestui-que-trusts  have  any  interest,  it  is  in  the  considera- 
tion received  on  the  sale.  As  against  a  hona  fide  purchaser 
they  cannot  reach  the  security  or  things  sold.  Perry,  57,  598; 
Dillaye  v.  Cam  Barik^  51  N.  Y.,  345;  Bank  of  U.  S.  v. 
Benning^  4  Cranch,  81 ;  Piatt  v.  Oliver,  3  McLean,  27.  3.  The 
cestui-que-trusts  are  not  necessary  or  proper  parties.  Where 
the  suit  is  instituted  merely  for  the  recovery  of  the  trust 
fund,  to  reduce  the  property  to  money,  it  is  brought  by  the 
trustee  alone.  Barbour  on  Parties,  440;  Lewis  v.  Grahamy4: 
Abb.  Pr.,  106;  Ashton  v.  Atlantic  Bank,  3  Allen,  217;  Adams 
V.  Bradley,  12  Mich.,  346.  It  is  for  the  trustee  to  collect  the 
securities,  and  that  is  a  matter  between  him  and  the  debtor. 
When  they  are  collected,  the  manner  of  distribution  and  the 
rights  of  the  cestui-que-trusts  are  matters  between  them  and 
the  trustee.  The  owner  of  the  bond  and  mortorao:e  is  the 
trustee  of  an  express  trust,  and  may  sue  in  his  own  name. 
R.  S.,  sec.  407. 

Orton,  J.  The  amended  complaint  is  equally  defective, 
and  in  the  same  particulars,  as  the  original  complaint,  passed 
upon  by  this  court  in  the  same  case.  44  Wis.,  484.  It  fails 
to  state  any  accounting,  or  furnish  any  data  for  an  account- 
ing, and  to  state  any  facts  by  which  it  is  made  to  appear  that 
the  obligors  of  the  bond  are  in  default,  and  indebted  in  any 
certain  sum  whatever.  The  complaint  appears  to  be  based 
upon  a  misconception  of  the  terms  of  the  bond  in  respect  to 
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the  indebtedness  and  liabilities  of  the  bank,  which  the  obligors 
are  bound  to  pay.  The  condition  of  the  bond  is,  that  they 
shall  pay  the  fast  indebtedness  and  liabilities  of  the  bank 
out  of  its  assets,  placed  in  their  hands  for  that  purpose;  and 
the  complaint  specifically  charges  that  such  past  indebted- 
ness amounted  to  the  sum  of  about  $2,400;  and  yet,  strange  to 
say,  the  complaint  also  charges  that  they  were  bound  also  to  pay 
the  sum  of  $9,000,  which  certain  persons,  who  are  in  the 
complaint  called  stockholders,  had  subscribed  to  enable  the 
bank  to  resume  business  and  meet  its  liabilities. 

It  is  perfectly  evident  that  the  reimbursement  of  this 
$9,000  forms  no  part  of  the  obligation  of  the  obligors  of  the 
bond,  and  that  such  stock  subscription  constituted  no  part  of 
the  past  indebtedness  and  liabilities  of  the  bank  which  they 
had  assumed.  It  is  rather  a  part  of  the  assets  in  their  hands, 
out  of  which  they  were  to  pay  the  past  indebtedness.  The 
complaint  also  charges,  but  rather  inferentially  than  directly, 
that  at  the  end  of  eighteen  months  after  giving  the  bond  the 
obligors  were  liable  to  pay  the  sum  of  $4,050,  and  that  they 
paid  no  part  of  it.  This  is  either  other  indebtedness  than  that 
stated  in  the  bond,  or  a  most  unaccountable  increase  of  the 
$2,400  stated  in  the  bond  as  about  the  true  amount  when  it 
was  given. 

The  general  default  complained  of  is  the  non-payment  of 
any  part  of  this  $4,050,  and  of  the  $9,000  stock  subscription; 
and  no  default  is  specifically  charged  against  the  obligors  for 
the  non-payment  of  the  $2,400  which  they  alone  assumed  to 
pay  by  the  terms  of  the  bond.  "What  was  the  character  of  this 
past  indebtedness  which  the  obligors  really  assumed  to  pay? 
What  were  the  several  amounts  constituting  it,  and  who  were 
the  several  creditors  of  the  bank  to  whom  it  was  due  and  pay- 
able? What  was  the  nominal  value  of  the  assets,  and  what 
was  realized  out  of  them  to  be  applied  to  their  payment?  In 
what  respect  and  particulars,  and  how,  are  these  obligors  in 
default,  and  in  what  specific  sum?    These  are  the  material  and 
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important  questions  in  this  case,  and  they  are  all  unanswered 
by  the  complaint.  Does  the  plaintiff  know  these  facts  or  have 
information  of  them?  If  not,  he  has  no  right  to  complain, 
and  shows  no  ground  of  action.  A  complaint  for  specific  re- 
lief, or  for  discovery,  must  state  some  facts  which  show  the  de- 
fault and  liability  of  the  defendant;  and  this  complaint  states 
no  such  facts. 

The  complaint  is  equally  groundless  in  respect  to  the  right 
of  this  plaintiff  to  complain  at  all,  or  bring  this  suit.  So  far 
as  we  know  from  the  complaint,  he  is  a  mere  stranger  and  in- 
truder. The  bond  is  given  to  one  John  N?  Ackerman,  presi- 
dent of  the  Waupun  Bank,  and  his  successors  in  office,  as  the 
trustee  whose  duty  it  becomes  to  collect  the  moneys  thereby 
secured,  and  out  of  them  to  pay  whatever  may  remain  unpaid 
by  the  obligors,  of  the  past  indebtedness  of  the  bank.  The 
plaintiff  is  not  a  creditor  of  the  bank,  complaining  that  he  has 
not  been  paid,  or  a  stockholder,  or  officer  of  the  bank,  or  suc- 
cessor of  Ackerman  as  president.  He  is  a  mere  assignee  of 
the  bond  by  the  act  of  Ackerman  alone,  and  there  is  no  power 
of  appointment  in  the  bond  which  creates  the  trust.  It  is  not 
claimed  in  the  complaint,  or  on  the  argument  of  the  demurrer, 
that  Ackerman  could  in  this  way  divest  himself  of  this  ex- 
press trust  by  an  assignment  to  a  stranger,  without  the  consent 
of  all  the  parties  to  the  trust  interested  in  it.  The  creditors 
of  the  bank  are  primarily  and  directly  the  cestui'^ue-truats 
and  beneficiaries  of  the  fund,  and  the  bank  remotely  and  con- 
ditionally so,  and  the  stockholders  only  so  in  severalty  and 
contingently,  if  they  have  any  contingent  liability  at  all,  which 
is  not  shown  by  the  complaint.  The  complaint  shows  the  con- 
sent of  only  the  stockholders,  and  they  are  not  the  creditors 
of  the  bank  interested  in  this  fund,  as  we  have  already  shown. 

It  seems  that  the  bank  was  very  much  embarrassed  when 
the  bond  was  given,  and  in  1861  it  made  an  assignment  to 
one  K.  C.  Dodge  for  the  benefit  of  its  creditors,  and  all  of 
the  assets  of  the  bank  were  taken  possession  of  by  him.    It 
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would  seem  that  the  bank,  as  well  as  its  president,  became 
at  that  time  practically  functxia  officio;  and  yet  it  is  averred 
that  Ackerman,  the  president  of  the  bank,  assigned  this  bond 
to  the  plaintiff  as  late  as  the  year  186^.  By  what  right? 
This  bond,  for  the  benefit  of  the  creditors  of  the  bank,  might 
or  might  not  (and  this  question  we  do  not  decide)  go  to  the 
assignee,  Dodge,  as  a  part  of  the  securities  of  the  outstand- 
ing indebtedness  of  the  bank:  but  it  is  quite  clear  that  the 
stockholders  ceased  to  have  any  further  even  contingent  inter- 
est in  it,  and  Ackerman,  as  president  of  the  bank,  ceased  to 
have  any  right  of  disposition  of  the  bond  other  than  its  collec- 
tion. The  law,  however,  is  very  clear,  that  "  the  ofiice  and 
duties  of  a  trustee,  being  matters  of  confidence,  cannot  be 
delegated  by  him  to  another,  unless  an  express  authority  for 
that  purpose  be  conferred  on  him  by  the  instrument  creating 
the  trust."  Hill  on  Trustees,  §  175;  Perry  on  Trusts,  §§  287, 
294. 

This  principle  is  elementary,  and  has  only  one  exception, 
and  that  is  when  the  trustee  delegates  the  trust  to  another  with 
the  consent  of  the  cestui- que-trust  and  all  other  parties  inter- 
ested in  the  trust;  and  this  needs  no  citation  of  authority,  for 
the  respondent's  learned  counsel  admits  it  by  the  assertion  of 
such  consent,  treating  the  stockholders  of  this  defunct  bank  as 
the  only  cestui- que-tncsts  and  only  parties  interested.  The 
circuit  court  should  have  sustained  the  demurrer. 

By  the  Court,  —  The  order  of  the  circuit  court  is  reversed, 
with  costs,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 
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May  11— May  21, 1880. 

FKAUDULEm?  Transfkb  of  Chattels:  Chattel  Mortgage:  GARNisn- 
ment:  Evidence.  (1,  2)  Mortgage  or  assignment  of  chattels  ?  (3) 
Transfer  of  claims  without  formal  assignment,  (4)  Evidence:  when 
bank  officers  not  required  to  produce  checks.  (5)  Evidence  to  repel  in- 
ference of  fraud,  (6)  When  one  creditor  may  take  transfer  of  debtor  s 
whole  property. 

1.  Where  it  appears  that  an  instrument  transferring  title  to  chattels  is  in- 

tended merely  as  a  security,  the  debtor  has  the  right  of  redemption,  if 
seasonably  exercised,  though  there  is  no  express  defeasance. 

2.  A  written  instrument  executed  by  H.,  after  describing  promissory  notes 

previously  given  by  him  to  C.  and  other  notes  of  H.  indorsed  by  C,  de- 
clares that,  for  the  purpose  of  securing  C.  ''against  any  loss  by  reason 
of  the  said  notes  and  the  said  indorsements,"  H.  sells,  transfers,  assigns, 
and  mortgages  unto  C.  the  merchandise  and  property  described  therein; 
and  it  authorizes  C.  to  take  immediate  possession  of  the  property  and 
hold  it  for  his  own  use  and  benefit,  sulgect  to  the  conditions  that  C, 
whenever  he  chooses,  may  sell  so  much  of  the  property  as  shall  be  nee- 
essaiy  to  pay  the  notes  of  H.  to  C,  and  thereafter  hold  possession  of  the 
remaining  property  until  the  maturity  of  the  notes  indorsed  by  C,  and 
that  if  H.  shall  &il  to  pay  these  when  due,  C.  shall  pay  them  out  of  the 
proceads  of  the  property,  and  render  the  surplus  to  H.  Held,  that  this 
is  a  mortgage,  and  is  not  void  on  its  face  for  failure  to  comply  with  the 
statute  regulating  assignments  for  the  benefit  of  creditors. 
8.  Accounts  in  favor  of  H.  against  third  persons  having  been  turned  over  to 
C.  without  formal  assignment,  C.  has  a  right  as  against  H.  to  appropri- 
ate moneys  collected  on  such  accounts  to  the  payment  of  H.*s  indsbted- 
ness  to  him;  and  (in  the  absence  of  fraud)  is  not  liable  therefor  as 
garnishee  of  H. 

4.  Where,  in  garnishment,  the  account  of  the  principal  debtor  with  a  bank, 

as  shown  by  the  bank  ledger,  had  been  put  in  evidence:  Held,  that 
there  was  no  error  against  plaintiff  in  refusing  to  require  the  bank  offi- 
cers to  produce  the  original  checks. 

5.  Where  it  appeared  from  the  examination  in  chief  of  a  witness  for  plaint- 

i£&,  that  the  account  books  of  the  principal  debtor  were  destroyed  before 
the  trial,  the  garnishee  defendant  was  entitled,  on  cross  examination,  to 
show  the  reason  for  such  destruction,  in  order  to  repel  the  inference  of 
an  improper  motive. 
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6.  If  a  creditor,  knowing  that  his  debtor  is  in  failing  circumstances,  takes  a 
transfer  of  such  debtor's  whole  property  with  an  honest  design  to  secure 
the  payment  of  the  debt  due  himself,  and  without  any  intent  to  defraud 
other  creditors,  the  transfer  is  valid,  as  against  them. 

APPEAL  from  the  Circuit  Ooart  for  Fond  die  Lao  County. 

This  was  an  action  of  garnishment,  begun  at  the  same  time 
as  the  principal  action,  January  9, 1879.  The  garnishee  and  the 
principal  defendant,  E.  B.  Hunting,  answered  severally,  deny- 
ing the  garnishee's  liability;  and  issue  was  joined  upon  the 
answers.  The  question  was  as  to  the  title  of  a  stock  of  goods 
and  a  quantity  of  accounts,  or  their  proceeds,  which,  prior  to 
January  4, 1879,  had  belonged  to  the  principal  defendant,  and 
on  that  day  came  into  the  garnishee's  possession  under  what 
he  claims  to  have  been  valid  transfers  of  title  from  the  prin- 
cipal defendant.  The  questions  litigated  were,  whether  the 
transfers  were  made  in  good  faith  and  for  a  valuable  consider- 
ation, and  whether  the  instrument  under  which  the  garnishee 
claimed  title  to  the  stock  of  goods,  was  valid.  This  instru- 
ment, which  appears  to  have  been  filed  in  the  proper  clerk's 
office  on  the  day  last  above  named,  was  as  follows: 

"Whereas  I  am  justly  indebted  to  Washington  Chesebro  on 
two  promissory  notes  for  six  thousand  dollars  each,  dated  De- 
cember 31, 1874,  one  payable  in  six  months  and  one  payable 
in  twelve  months  after  date,  each  drawing  interest  at  ten  per 
cent.,  and  upon  which  no  payments  have  been  made,  but  I 
clnim  an  offset,  to  apply  in  reduction  thereof,  of  the  sum  of 
$665.30  by  way  of  store  account  charged  on  my  books  against 
him: 

.  "  I  am  also  conditionally  indebted  to  him  as  co-indorser  with 
my  father,  Israel  Hunting,  upon  the  following  notes  made  and 
used  by  me: 

"One  note  for  $1,300,  dated  November  15,  1878,  payable 
ninety  days  after  date  at  the  First  National  Bank  of  Fond  dn 
Lac: 

"  One  note  for  $2,200,  payable  ninety  days  after  date  at  the 
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First  National  Bank  of  Fond  du  Lac,  and  dated  December  20, 
1878: 

"  One  note  for  $2,000,  dated  January  3,  1878,  payable  one 
year  after  date,  with  interest  at  ten  per  cent,  now  held  and 
owned  by  Mrs.  Christiana  Lewis,  but  to  which  I  claim  an  off- 
set of  $44.79,  due  on  store  account  from  Mrs.  Lewis  to  me: 

"Now  be  it  known,  that,ybr  the  purpose  of  fully  securing 
the  said  Chesehro  against  any  loss  by  reason  of  the  said  notes 
and  the  said  indorsements  or  either  of  them,  I  do  hereby  sell, 
transfer,  assign,  set  over  and  mortgage  unto  the  said  Chesehro^ 
his  heirs  and  assigns  forever,  all  my  stock  in  trade,  wares, 
merchandise  and  fixtures,  of  every  kind,  quality  and  descrip- 
tion, situated  in  the  store  occupied  by  me  in  the  city  of  Fond 
du  Lac,  Wisconsin,  and  known  as  No.  486  on  Main  street  in 
said  city,  and  also  my  two  peddling  carts  or  wagons  used  by 
me  in  and  about  my  business,  with  the  contents  thereof,  con- 
sisting of  a  general  assortment  of  Yankee  Notions  and  mer- 
chandise of  the  same  kind  and  quality  kept  in  my  store,  and 
being  part  and  parcel  of  my  stock  in  trade,  together  with  the 
teams  and  harnesses  belonging  thereto. 

"And  I  hereby  authorize  the  said  Cliesebro^  his  heirs  and 
assigns,  to  enter  into  the  immediate  possession  of  the  mort- 
gaged property  and  every  part  and  parcel  thereof,  and  take 
and  hold  the  same  to  his  and  their  proper  use,  benefit  and 
behoof  forever. 

"Subject  however  to  the  following  conditions: 

"  That  the  said  Chesehro^  his  heirs  and  assigns,  may,  when- 
ever he  or  they  shall  choose  so  to  do,  proceed  and  sell  so  much 
of  the  said  mortgaged  property  for  cash,  either  at  public  or 
private  sale  or  both,  and  at  wholesale  or  retail  or  both,  as  will 
best  promote  the  interest  of  all  concerned,  and  secure  the 
largest  price  at  the  least  expense,  and  as  may  be  necessary  to 
pay  the  said  first  two  notes,  with  the  interest  thereon,  after 
deducting  therefrom  the  offset  claimed  by  me  as  aforesaid,  and 
also  to  pay  the  reasonable  costs  and  expenses  attending  such 
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sale;  and  thereafter  sTiall  hold  possession  of  the  mortgaged 
property  remaining  unsold  until  the  maturity  of  the  said 
several  notes  as  aforesaid;  and  whenever  and  as  fast  as  either 
of  said  notes  shall  mature  and  I  shall  have  neglected  to  pay 
the  same,  then  the  said  Chesehro  or  his  heirs  and  assigns  are 
authorized  to  proceed  and  sell  of  the  remaining  mortgaged 
property^  in  the  same  manner  and  subject  to  like  restrictions^ 
sufficient  to  raise  money  enough  to  pay  the  same^  with  interest 
and  costs  and  expenses  attendant  upon  such  sale^ —  except 
that  in  the  payment  of  the  note  of. "Mrs.  Lewis  the  offset  afore- 
said shall  be  deducted  from  the  amount  of  said  note. 

"And  after  the  whole  amount  of  said  notes  and  interest, 
less  the  offset  aforesaid,  shall  be  fully  paid,  and  the  cost  and 
expenses  of  executing  this  mortgage  and  taking  care  of  said 
mortgaged  property  shall  be  fully  paid,  the  said  Chesehro^  his 
heirs  and  assigns,  shall  render  the  remainder  of  said  mort- 
gaged property,  if  any  there  be,  and  any  surplus  of  cash  aris- 
ing from  the  proceeds  of  sales,  if  any  there  be,  to  me. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
at  Fond  du  Lac,  this  2d  day  of  January^  1879. 

"  In  presence  of  E.  B.  Hunting  [seal.] 

"Thos.  W.  Spence. 

"  Wm.  Schleiden." 

At  the  trial,  T.  W.  Spence,  Esq.,  as  a  witness  for  the  plaint 
iffs,  testified  that  he  signed  as  a  witness  the  instrument  above 
set  forth,  and  was  one  of  Chesehro'* s  attorneys  who  put  in  his 
answer  as  garnishee  in  this  case.  The  witness  was  then  asked 
whether  the  answer  of  the  principal  defendant  was  drawn 
in  his  oflBce  and  under  his  direction;  whether  he  had  been 
Hunting's  attorney  in  his  general  business  prior  to  January  4, 
1879,  etc.;  but  the  questions  were  objected  to  by  defendant, 
and  ruled  out.  Another  objection  to  the  rulings  of  the  court 
upon  evidence  offered,  is  sufficiently  stated  in  the  opinion. 

The  court  refused  to  instruct  the  jury  at  plaintiffs'  request, 
that  the  instrument  above  set  forth  was  void  on  its  face,  or 
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that  the  evidence  showed  the  garnishee  to  have  come  into 
possession  of  and  collected  accounts  owing  to  the  principal  de- 
fendant, to  an  amount  greater  than  plaintiffs'  judgment 
against  said  defendant,  and  without  the  garnishee  having  any 
title  to  or  lien  upon  said  accounts.  There  was  a  verdict  for 
the  defendant;  a  new  trial  was  refused;  and  plaintiffs  ap- 
pealed from  a  judgment  on  the  verdict. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
Shepard  <&  Shepard. 

For  the  respondent  there  was  a  brief  by  Coleman  cfe  Spence^ 
his  attorneys,  with  Edward  S.  Bragg^  of  counsel,  and  oral 
argument  by  Mr,  Spence. 

Cole,  J.  "We  are  of  the  opinion  that  the  judgment  in  this 
case  must  be  affirmed.  The  learned  counsel  for  the  plaintiffs 
attacks,  with  much  force  of  argument,  the  validity  of  the 
instrument  executed  by  Hunting,  wherein  he  transfers  the 
property  there  described  to  the  garnishee.  He  insists  that  it 
is  in  the  nature  of  an  assignment  for  the  benefit  of  creditors, 
and  is  void  on  its  face  because  it  does  not  conform  to  the 
statute  regulating  voluntary  assignments.  But  we  do  not 
agree  with  counsel  as  to  the  character  of  the  instrument.  To 
our  minds  it  more  nearly  resembles  a  chattel  mortgage  ^iven 
to  secure  the  payment  of  the  notes  executed  by  Hunting  to 
the  garnishee,  and  also  to  secure  the  garnishee  against  liabili- 
ties which  he  had  assumed  for  Hunting.  For,  after  describing 
the  two  promissory  notes  which  Hunting  had  given  to  the 
garnishee,  and  those  which  the  garnishee  had  indorsed  for  him, 
the  instrument  proceeds  to  declare  that,  for  the  purpose  of 
fully  securing  the  garnishee  "  against  any  loss  by  reason  of 
the  said  notes  and  the  said  indorsements,  or  either  of  them," 
Hunting  does  hereby  sell,  transfer,  assign  and  mortgage  unto 
the  garnishee  the  merchandise  and  property  named.  The 
garnishee  was  authorized  to  enter  into  the  immediate  posses- 
sion of  the  mortgaged  property,  and  hold  the  same  for  his  own 
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use  and  benefit,  subject  to  the  conditions  named.  These  con- 
ditions in  brief  were,  that  the  garnishee,  or  mortgagee,  might, 
whenever  he  should  choose  so  to  do,  proceed  and  sell  for  cash  — 
at  either  public  or  private  sale,  at  wholesale  or  retail,  as  would 
best  promote  tlie  interest  of  all  concerned  and  secure  the  high- 
est price  with  the  least  expense,  —  so  much  of  the  mortgaged 
property  as  should  be  necessary  to  pay  the  two  $6,000  notes, 
after  the  store  account  was  deducted  therefrom,  with  the 
reasonable  costs  and  expenses  attending  the  sale,  and  thereafter 
hold  possession  of  the  property  remaining  unsold,  until  the 
maturity  of  the  indorsed  notes,  which,  if  Hunting  should 
fail  to  pay  them  when  due,  the  mortgagee  was  to  pay  out  of 
the  proceeds  of  the  sale  of  the  mortgaged  property,  rendering 
the  surplus  to  Hunting,  the  mortgagor. 

Thus  it  will  be  seen  that  the  instrument  purports  to  trans- 
fer the  property  to  the  mortgagee  to  secure  the  payment  of 
an  actual  present  indebtedness,  and  also  against  liabilities 
which  the  garnishee  had  assumed.  The  title  to  the  property 
undoubtedly  vested  in  the  mortgagee;  but  the  mortgagor 
might  have  obtained  possession  of  the  same  by  discharging 
the  indebtedness  due  the  mortgagee,  and  paying  ihe  indorsed 
notes.  It  should  be  treated  as  a  chattel  mortgage,  transferring 
the  property  to  the  garnishee  as  a  security  for  the  payment  of 
the  debts  named,  with  the  right  of  disposition.  We  do  not 
think  it  is  an  assignment,  within  the  meaning  of  the  statute; 
and  therefore  it  cannot  be  declared  void  because  it  fails  to 
comply  with  the  provisions  of  law  upon  that  subject.  The 
reasoning  of  the  courts  in  Peck  v.  Merrill,  26  Yt.,  686;  Mc- 
Gregor V.  Chase  J  37  Vt.,  225;  Low  v.  Wyman,  8  N.  H.,  536; 
Barker  v.  Ball,  13  K  H.,  298;  Dana  v.  Stanforda,  10  Cal., 
269;  Lawrence  v.  Neff,  41  Cal.,  566,  is  strictly  applicable  to 
the  instrument  before  us.  It  is  true,  there  is  no  defeasance 
in  the  instrument,  nor  was  it  essential  there  should  be,  to  give 
Hunting  the  right  to  reclaim  the  property  upon  the  payment 
of  the  debts  and  liabilities  therein  mentioned;  for  whenever  it 
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appears  that  the  instrument  is  intended  merely  as  a  security, 
the  debtor  has  the  right  of  redemption,  if  seasonably  exercised. 
But,  without  longer  considering  the  question,  to  our  minds  it 
is  plain  that  the  instrument  is  nothing  but  a  mortgage,  and  can- 
not be  held  void  on  its  face  for  any  of  the  objections  taken  to  it. 
But,  aside  from  the  property  embraced  in  the  mortgage,  it 
is  claimed  that  the  answer  of  the  garnishee  shows  that  he 
held  in  his  hands  a  sufficient  amount  of  money  collected  on 
accounts  turned  out  to  him  by  Hunting  to  satisfy  the  plaint- 
iffs' judgment,  and  which  they  have  the  right  to  have  so  ap- 
plied. It  is  certainly  true  that  these  book  accounts  were  not 
included  in  the  mortgage.  They  had  been  turned  over  to  the 
garnishee  by  Hunting  with  the  other  property,  without  any 
formal  assignment.  But  still  the  garnishee  insisted  that  he 
had  the  right  to  appropriate  all  the  money  which  he  had  or 
might  collect  on  these  accounts  to  the  discharge  of  Hunting's 
indebtedness  to  him.  "We  are  unable  to  perceive  any  valid 
ground  upon  which  his  right  to  do  this  can  be  denied.  Sup- 
pose Hunting  himself  had  attempted  to  recover  this  money 
from  the  garnishee:  could  not  the  latter  have  defeated  a  re- 
covery by  claiming  an  offset?  It  seems  to  us  there  could  be 
no  doubt  of  the  right  of  the  garnishee  to  do  this.  And  if, 
in  an  action  brought  by  the  principal  debtor  against  the  gar- 
nishee, there  could  be  no  recovery  of  this  money,  upon  what 
principle  can  the  plaintiffs  claim  the  right  to  have  it  applied 
in  discharge  of  their  judgment?  "It  is  an  invariable  rule, 
that  under  no  circumstances  shall  a  garnishee,  by  operation  of 
the  proceedings  against  him,  be  placed  in  any  worse  condition 
than  he  would  be  in  if  the  defendant's  claim  against  him 
were  enforced  by  the  defendant  himself.  This  is  necessary  in 
order  to  protect  the  garnishee's  rights  as  between  him  and  the 
defendant,  and  to  enable  the  garnishee  to  defend  against  a 
suit  which  the  defendant  might  bring  against  him  on  the 
same  liability  for  which  he  may  have  been  held  as  garnishee." 
Drake  on  Attachment,  |  462. 
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Some  exceptions  were  taken  on  the  trial  to  the  rulings  of 
the  court  excluding  or  admitting  testimony  objected  to,  which 
demand  a  word  of  comment.  It  is  insisted  that  the  plaintiffs 
had  the  right  to  the  production  of  Hunting's  checks  against 
his  account  in  the  First  National  Bank  of  Fond  du  Lac.  The 
account  of  Hunting  at  the  bank,  as  shown  by  the  bank  ledger, 
was  put  in  evidence,  and  what  benefit  or  advantage  it  could 
possibly  have  been  to  the  plaintiffs  to  have  had  the  checks 
themselves  produced  is  more  than  we  can  understand.  It  is 
obvious  that  these  checks  in  the  possession  of  the  bank  were 
vouchers  which  it  might  be  necessary  it  should  retain  for  its 
protection.  At  all  events  we  are  unable  to  perceive  how  their 
production  in  court  could  have  served  any  useful  purpose  for 
the  plaintiffs,  and  the  court  committed  no  error  in  declining  to 
compel  the  officers  of  the  bank  to  produce  them  in  court. 

Substantially  the  same  reason  may  be  given  in  justification 
of  the  rulings  of  the  court  sustaining  the  objection  to  the 
questions  asked  the  witness  Spence.  That  line  of  investiga- 
tion did  not  tend  to  throw  any  light  npon  the  questions  in- 
volved, and  therefore  there  was  no  error  on  the  part  of  the 
court  in  checking  it. 

Again,  it  is  said  that  the  witness  Schleiden's  statement  of 
the  re|ison  why  the  account  books  were  destroyed,  was  im- 
properly received.  The  fact  that  the  account  books  had  been 
destroyed  was  first  mentioned  or  disclosed  by  this  witness  on  his 
examination  in  chief  on  the  part  of  the  plaintiffs.  It  was 
certainly  entirely  competent,  on  cross  examination,  to  ask  the 
witness  to  state  the  reason  for  destroying  the  account  books,  in 
explanation  of  the  testimony  given  in  chief.  The  jury  could 
draw  their  own  conclusion  from  the  facts,  whether  the  reason 
given  for  such  destruction  was  the  probable  or  true  one  or  not. 
But,  as  the  plaintiffs  had  gone  into  the  matter,  the  gartiishee 
was  entitled  to  all  the  reasons  and  facts  about  the  destruction 
of  the  books,  which  would  repel  the  inference  that  they  were 
destroyed  from  some  improper  motive. 
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The  other  exceptions  relate  to  the  refusal  of  the  court  to 
give  certain  instructions  asked  on  the  part  of  the  plaintiffs, 
and  exceptions  taken  to  certain  portions  of  the  charge.  In  the 
general  charge  the  circuit  court  seems  to  have  fairly  submitted 
to  the  jury  the  questions  whether  the  transaction  between 
Hunting  and  the  garnishee  was  fraudulent  as  to  the  creditors  of 
Hunting;  whether,  in  fact,  that  transaction  was  entered  into 
for  the  purpose  of  cheating  and  defrauding,  or  of  hindering 
and  delaying,  the  latter's  creditors,  the  garnisliee  taking  a 
transfer  of  the  property  with  knowledge  of  the  fraud  and  to 
aid  in  its  consummation;  also,  whether  the  claim  of  the  gar- 
nishee against  Hunting  was  an  honest,  honafide  indebtedness. 
The  jury  were  in  substance  told  that  Hunting  had  tlie  right 
to  secure  its  payment,  if  it  were  a  just  claim,  in  the  way  he 
did,  provided  both  parties  acted  honestly,  without  any  intent 
of  cheating  and  defrauding,  or  of  hindering  or  delaying, 
Hunting's  creditors.  Tl^e  court  told  the  jury  that  a  creditor, 
though  he  knew  that  his  debtor  was  in  failing  circumstances, 
yet  had  the  right  to  take  a  transfer  of  the  debtor's  whole  prop- 
erty to  secure  the  payment  of  his  own  debt,  if  the  transaction 
was  honest  and  not  entered  into  with  any  fraudulent  purpose; 
that  if  they  found  that  the  mortgage  was  given  to  the  garni- 
shee for  his  protection,  and  to  secure  a  bonajide  debt,  wifh  no 
fraudulent  intent,  it  was  a  valid  instrument  This,  in  brief, 
was  the  charge  as  bearing  on  the  question  whether  or  not  the 
mortgage  was  fraudulent  in  fact.  It  seems  to  cover  all  the 
issues  involved,  and,  we  think,  was  substantially  correct.  Even 
the  paragraphs  excepted  to  are  quite  consistent  with  the  views 
we  have  expressed  as  to  the  validity  of  the  instrument  on  its 
face,  and  the  right  of  the  garnishee  to  retain  any  money  col- 
lected on  the  book  accounts  to  meet  any  just  indebtedness  due 
him  from  Hunting. 

Many  of  the  instructions  asked  by  the  plaintiffs  are  clearly 
wrong,  and  in  conflict  with  what  we  have  already  said  upon 
the  case.    We  cannot  go  over  them  in  detail.     It  is  sufficient 
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to  say  that  so  far  as  they  state  correct  principles  of  law  the;^ 
are  given  in  the  general  charge. 

The  jury  have  found,  npon  the  evidence,  against  the  liability 
of  the  garnishee;  and  the  verdict  upon  all  these  questions  is 
certainly  sustained  by  testimony.  The  judgment  of  the  cir- 
cuit court  must,  consequently,  be  aflSrmed. 

By  the  Court.  —  Judgment  affirmed. 


Ball  and  another  vs.  Bowe,  Garnishee. 

May  11 — May  Z1, 1880, 

Assignment  fob  Benefit  of  Creditous.  (1)  When  defective  affidavit 
a  good  oath,  (2)  Proof  of  insolvency,  (3-^)  Verifiedlist  of  creditors: 
preferences:  how  far  preference  evidence  of  fraud, 

1.  The  statutory  requirement  that  the  value  of  the  property  included  in  a 

general  assignment  for  the  benefit  of  creditors  shall  be  ascertained  by 
the  oath  of  the  assignor  and  one  witness,  is  held  satisfied  by  an  affidavit 
sworn  to  and  signed  by  the  assignor  and  one  H,  E,  Blackburn,  although 
in  the  body  of  the  affidavit  said  assignor  and  H.  E.  Ehner  arc  named  as 
the  affiants;  and  testimony  of  the  notary  before  whom  such  oath  was 
taken  is  admissible  (but  perhaps  not  essential)  to  show  by  whom  such 
oath  was  made. 

2.  The  verified  inventory  of  the  assignor *s  assets  and  of  the  amount  due  each 

creditor,  filed  with  the  clerk  of  the  circuit  court  pursuant  to  sec.  1697, 
R.  S.,  is  at  least  prima  facie  evidence  of  the  insolvency.  But  whether 
proof  of  insolvency  is  necessary,  to  sustain  the  assignee's  right  to  the 
property  against  a  creditor,  is  not  here  considered. 

3.  The  verified  list  of  creditors  filed  with  the  clerk  of  the  circuit  court  is  not 

required  to  distinguish  preferred  creditors;  and  where  the  assignment 
divided  the  creditors  into  three  classes,  to  the  two  first  of  which  prefer- 
ences were  given,  and  a  schedule  attached  named  the  creditors  of  the  first 
and  second  classes  respectively,  the  fact  that  in  such  verified  list  the 
classification  of  the  schedule  is  preserved,  but  an  additional  name  in- 
serted among  the  creditors  of  the  first  class,  does  not  invalidate  the 
assignment  or  affect  the  rights  of  such  creditor. 

4.  It  is  settled  in  this  state  that  a  general  assignment  is  not  avoided  by  pref- 

erences given  to  creditors  therein. 
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5.  The  fact  that  creditors  who  have  for  their  claims  (as  material  men)  a  spe- 
cific lien  upon  the  homestead  (which  is  not  included  in  the  assignment), 
are  among  those  to  whom  preference  is  given,  though  it  may  go  to  the 
jury  as  evidence  bearing  upon  the  question  of  a  fraudulent  intent,  is  not 
conclusive  of  fraud. 

APPEAL  from  the  County  Court  of  Fond'  du  Lac  County. 

Blackburn  made  a  voluntary  assignment  of  all  his  property, 
not  exempt  from  execution,  to  Bowe^  who  took  possession  of 
the  same.  The  assignment  was  in  trust  for  the  benefit  of  the 
creditors  of  the  assignor,  and  was  made  in  attempted  com- 
pliance with'  the  provisions  of  the  statute,  E.  S.,  497,  ch.  80. 
.  The  nominal  value  of  the  assigned  property  was  considerably 
less  than  the  debts  of  the  assignor,  as  scheduled  by  him 
under  oath.  The  assignment  specifies  three  classes  of  cred- 
itors, those  of  the  first  and  second  classes  being  named  in 
schedules  annexed  to  the  assignment.  Preference  in  payment 
is  given  to  creditors  named  in  the  first  class  over  all  other 
creditors,  and  to  those  in  the  second  class  over  those  in  the 
third.  The  third-class  creditors  are  not  named.  The  plaint- 
ifl^s  commenced  an  action  against  the  assignor,  and  summoned 
the  assignee  as  a  garnishee.  Issue  was  joined  upon  his  answer, 
and  a  trial  of  such  issue  resulted  in  judgment  for  the  garni- 
shee, sustaining  the  assignment,  and  dismissing  the  action. 
The  case  is  further  stated  in  the  opinion.  The  plaintiflFs  ap- 
pealed from  the  judgment. 

The  cause  was  submitted  on  the  brief  of  Shepard  <&  Shep- 
ard  for  the  appellants,  and  that  of  Carter  &  Thomas  and 
Giffin  (&  Williams  for  the  respondent 

Lyon,  J.  The  objections  to  the  validity  of  the  assignment 
will  be  considered  in  their  order. 

1.  Annexed  to  the  assigment  is  an  aflSdavit  of  the  nominal 
value  of  the  assets  therein  assigned,  signed  by  the  assignor 
and  one  H.  E.  Blackburn.  In  the  body  of  the  affidavit  the 
assignor  and  27.  E.  Elmer  are  named  as  the  affiants.     The  no- 


Digitized  by  LjOOQ  IC 


JAliOJAEY  TEEM,  1880.  497 

Ball  and  another  vs.  Bowe,  Garnishee. 

tary  wlio  signed  the  jurat  testified  (under  objection)  that  H. 
E.  Blackburn,  who  signed  the  affidavit,  was  sworn  by  him  to 
its  contents.  It  is  claimed  that  the  affidavit  is  insufficient  be- 
cause of  such  misnomer.  Whatever  might  be  the  effect  of 
the  misnomer  in  the  body  of  the  affidavit,  were  an  affidavit  of 
value  required,  we  cannot  doubt  that  the  value  of  the  assigned 
property  was  ascertained  by  the  oath  of  the  assignor  and  one 
witness,  which  is  all  the  statute  requires.  K.  S.,  497,  sec.  1694. 
As  was  said  in  Burns  v.  Doyle^  28  Wis.,  460,  in  which  case  a 
defective  affidavit  was  held  to  be  a  valid  oath,  "  the  affidavit 
includes  the  oath,  and  may  show  what  facts  the  affiant  swore 
to,  and  thus  be  available  as  an  oath^  although  it  may  bejentirely 
unavailable  as  an  affidavit,'*^  Pago  463.  We  also  think  that 
the  testimony  of  the  notary  was  admissible  (but  perhaps  not 
essential)  to  show  by  whom  the  oath  was  made. 

2.  If  proof  of  the  insolvency  of  the  assignor  was  required  (a 
point  not  here  decided),  that  sufficiently  appears  by  reference  to 
the  verified  inventory  of  his  assets  and  list  of  his  creditors, 
and  the  amount  due  each  creditor,  filed  with  the  clerk  of  the 
circuit  court  pursuant  to  section  1697.  These  show  that  his 
indebtedness  considerably  exceeded  the  nominal  value  of  his 
assets,  and  the  fact  is  at  least  prima  facie  evidence  of  in- 
solvency. 

3.  The  verified  list  of  creditors  so  filed  with  the  clerk  preserved 
the  classification  made  in  the  assignment  schedules;  and  the 
name  of  a  creditor,  and  the  sum  due  him,  not  in  the 
schedule  annexed  to  the  assignment,  is  found  in  the  list  with  the 
names  of  the  first-class  creditors.  It  is  insisted  that  this  is  an 
attempt  to  extend  the  preference  of  the  assignment  ex  post 
facto  to  an  impreferred  creditor,  and  vitiates  the  assignment. 
The  conclusive  answer  to  this  proposition  is,  that  the  statute 
makes  no  provision  that  the  list  shall  specify  who  are  preferred 
creditors  and  who  are  not  It  simply  calls  for  a  general  list 
of  the  creditors  and  the  amounts  due  each;  and  the  mere  fact 
that  the  list  unnecessarily  preserves  the  classification  of  the  as- 

VoL.  XLIX.-32 
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signment,  and  includes  an  additional  creditor  in  the  first  class 
is  of  no  significance.  A  person  desiring  to  investigate  the  af- 
fairs of  the  assignor  goes  to  the  verified  inventory  and  list  on 
file  with  the  clerk  to  ascertain  the  nominal  value  of  the  assets 
of  the  assignor  applicable  to  the  payment  of  his  debts,  the 
names  of  his  creditors,  and  the  amount  of  their  respective  de- 
mands. But  he  goes  to  the  assignment  (a  copy  of  which  is  on 
file  in  the  same  oflicc)  to  ascertain  the  order  in  which  the  cred- 
itors arc  to  be  paid.  The  unscheduled  creditor  whose  name  is 
added  to  the  list,  gains  no  advantage  by  the  circumstance  that 
he  is  named  therein  with  first-class  creditors.  His  claim  stands 
where  the  assignment  placed  it — that  is,  in  the  third  class. 

4.  It  is  further  argued  that  the  assignment  is  fraudulent  and 
void  because  certain  creditors  are  preferred  therein,  to  whom 
the  assignor  had  become  indebted  for  materials,  etc.,  used  by 
him  in  his  homestead,  which  was  not  assigned,  and  for  which 
debts  his  homestead  was  liable  to  be  charged  under  the  lien 
laws.  The  fact  of  these  preferences  may  be  a  badge  of  fraud, 
or  evidence  tending  to  show  a  fraudulent  intent,  but  is  not 
conclusive  evidence  of  fraud.  The  circuit  court  in  its  findings 
negatived  any  such  fraudulent  intent,  and  the  evidence  pre- 
served in  the  bill  of  exceptions  is  not  sufficient  to  justify  this 
court  in  setting  aside  or  reversing  that  finding. 

5.  Lastly,  the  learned  counsel  for  the  plaintifis  argue,  with 
great  force  and  ability,  that  preferences  in  an  assignment  like 
this  render  the  assignment  void ;  and  they  have  favored  us  with 
a  review  of  the  leading  cases  on  the  subject.  They  contend 
that  it  is  doubtful  whether  the  common  law  tolerates  such  as- 
signments, and  that  the  cases  which  uphold  them  rest  upon 
mere  obiter;  and,  further,  that  the  principles  of  equity  and  the 
policy  of  the  law  are  against  allowing  insolvent  assignors  to 
devote  all  their  assets  to  the  payment  of  a  chosen  few  of  their 
creditors  to  the  exclusion  of  the  others. 

Were  the  question  one  of  first  impression,  the  argument 
might  greatly  influence  our  judgment.    But  it  is  not  a  new 
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question.  An  assignment  like  this,  with  preferences,  was  up- 
held in  Kneeland  v.  Cowles^  3  Pin.,  316,  decided  in  1851,  and 
since  that  time  many  assignments  of  this  character  have  passed 
the  scrutiny  of  this  court  and  been  upheld,  without  challenge 
by  bar  or  bench  because  they  contain  preferences.  Whatever 
may  have  been  the  origin  of  the  doctrine  which  sustains  them, 
it  is  now  too  firmly  fixed  in  our  jurisprudence  to  be  overruled 
and  discarded  by  other  than  legislative  authority. 

"We  conclude  that  none  of  the  objections  to  the  validity  of 
the  assignment  are  well  taken,  and,  hence,  that  the  assets  as- 
signed cannot  be  reached  by  the  creditors  of  the  assignor,  by 
garnishment.    ^ 

By  the  Court. —  Judgment  affirmed. 


MULLLENBACK   VS.    BaTZ. 

May  12  —  May  21,  18S0. 

(1)  Pleading  in  Justice  a  CouH,    (2)  Secondary  evidence, 

1.  A  complaint  in  justice's  court  which  alleges  that  defendant  is  indebted  to 

plaintiff  in  a  sum  named,  "  for  money  had  and  received  "  on  a  specified 
day  **at  his  request,  and  that  no  part  thereof  has  been  paid,"  and  de- 
mands judgment  for  that(  amount,  held  sufficient. 

2.  Where,  on  the  trial  in  justice's  court,  a  postal  card  had  been  properly  put 

in  evidence,  and  delivered  to  the  justice,  and  had  been  lost  or  mislaid, 
and,  on  search  by  the  justice,  could  not  be  found,  there  was  no  error,  at 
a  subsequent  trial  in  the  county  court,  in  allowing  testimony  as  to  its 
contents. 

APPEAL  from  the  County  Court  of  Fond  du  Lao  County. 

The  action  was  commenced  in  justice's  court,  and  the  com- 
plaint was  as  follows:  "Plaintiff  complains  that  defendant  is 
indebted  to  him  in  the  sum  of  $20  for  money  had  and  received 
April  16, 1873,  and  demands  judgment  for  that  amount."    The 
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answer  was  a  general  denial.  In  the  circuit  court  plaint- 
iflE  was  allowed  to  amend  the  complaint  by  inserting,  after  the 
words  "  had  and  received,"  the  words  "  at  his  request,  and  that 
no  part  thereof  has  been  paid."  Defendant's  objection  to  the 
introduction  of  evidence  under  the  complaint  thus  amended, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  was  overruled.  After  the  evidence  was  all 
in,  plaintiff  was  again  permitted  to  amend  the  complaint  so 
that  it  read  as  follows:  "The  amended  complaint  of  the 
plaintiff  shows  to  the  court  and  alleges,  that  the  defendant  is 
indebted  to  him  in  the  sum  of  $20  for  money  had  and  received 
on  the  15th  of  April,  1878,  and  that  the  defendant  refuses 
to  pay  the  same,  although  a  demand  of  him  to  do  so  was  made 
in  May,  1878;  wherefore  plaintiff  demands  judgment,"  etc. 

The  plaintiff  had  a  verdict;  a  new  trial  was  refused;  and 
defendant  appealed  from  a  judgment  on  the  verdict. 

Brief  for  the  appellant  by  Gilson  cfe  Ware^  and  oral  argu- 
ment by  Mr.  Gilson. 

Submitted  for  the  respondent  on  the  brief  of  E.  S.  Bragg^ 
of  counsel. 

Orton,  J.  The  complaint,  as  amended,  appears  to  be  sub- 
stantially sufficient  and  formal  for  a  case  originating  before 
a  justice  of  the  peace. 

The  only  important  questions  of  fact  in  the  case  were, 
whether  the  plaintiff  paid  to  the  defendant  the  $20  in  dis- 
pute, and  the  defendant  either  negligently  or  willfully  failed 
to  credit  the  amount  on  the  plaintiff's  note,  and  exacted  and 
received  the  full  amount  of  the  unpaid  balance  of  the  note 
without  deducting  and  taking  into  account  such  payment; 
and  whether  the  plaintiff  demanded  of  the  defendant  the 
repayment  to  him  of  the  $20  before  suit.  The  jury  were  the  . 
proper  judges  of  conflicting  evidence  and  of  the  credibility  of 
the  witnesses;  and  they  found  both  questions  in  favor  of  the 
plaintiff,  and  we  think  upon  sufficient  evidence. 
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To  prove  the  demand,  the  plaintiflE  offered  to  prove  the  con- 
tents  of  a  postal  card  which  he  caused  to  be  sent  to  the  de- 
fendant, and  which  the  defendant  received.  It  was  in  proof 
that  this  postal  card  was  produced  by  the  defendant  at  the 
trial  before  the  justice,  and  delivered  to  him,  and  that  it  had 
been  lost  or  mislaid,  and  on  search  by  the  justice  could  not  be 
found.  The  contents  were  allowed  to  be  proved,  and,  we 
think,  properly.  The  witnesses  do  not  agree  as  to  the  con- 
tents of  the  postal  card,  but  it  appears  to  be  quite  certain  that 
it  related  to  the  payment  of  these  $20,  and  the  jury  found 
that  it  contained  a  sufficient  demand  for  its  repayment  to'  the 
plaintiff.  It  is  not  clear  that  any  demand  was  necessary  be- 
fore suit  The  defendant  utterly  denied  having  received  or 
having  been  paid  the  $20,  when  called  upon  by  the  plaintiff 
to  account  for  it,  and,  according  to  the  verdict  of  the  jury, 
had  converted  it  to  his  own  use.  The  charge  to  the  jury  ap- 
pears to  be  a  correct  statement  of  the  law,  and  the  instruction 
asked  was  properly  refused. 

By  the  Court. —  The  judgment  of  the  county  court  is 
affirmed,  with  costs. 


Dogge  vs.  The  Northwestern  National  Insurance  Com- 
pany. 

May  12  — May  27  y  1880. 

Fire  Insxtrakcb.    (1)  Provision  as  to  assignment  of  policy  construed. 

(2)  What  is  fraud  by  false  swearing. 
Finding.    (3)  A  referee's  finding  held  defective. 

1.  A  provision  in  an  insurance  policy  avoiding  it  in  case  o£  its  assignment 
.    without  the  consent  of  the  company,  applies  only  to  an  assignment  made 

before  a  loss  under  the  policy. 

2.  In  an  action  on  such  a  policy,  the  answer  alleged  that  plaintiff  had  duly 

assigned  the  policy  to  one  G.  before  the  action  was  brought^  and  no  longer 
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had  a  claim  under  it  against  defendant.  The  referee  for  trial  found 
that  "  no  sufficient  assignment  under  the  terms  and  conditions  prescribed 
by  said  policy  was  ever  made  and  delivered  to  said  G."  Held,  that  the 
finding  is  defective,  not  determining  the  issue  made. 
8.  The  policy  provided  that  any  claim' under  it  should  be  forfeited  by  an  at- 
tempt at  fraud  by  false  swearing,  etc.  The  total  amount  of  insurance 
was  $1,150;  the  plaintiff,  in  his  proofs  of  loss,  under  oath,  stated  the 
value  of  the  property  at  over  $5,000;  and  the  referee  found  its  value  to 
be  $2,000,  but  also  found  that  plaintiff  did  not  knowingly,  willfully  and 
for  the  purpose  of  defrauding  defendant,  swear  to  a  false  statement  of 
the  value,  but  grossly  exaggerated  its  value  and  quantity  in  consequence 
of  his  imperfect  knowledge  of  the  English  language,  while  acting  under 
the  direction  of  the  person  who  aided  him  in  making  the  proofs.  Held, 
that  upon  these  findings  plaintiff  was  not  precluded,  upon  the  ground 
of  fraud,  from  recovering. 

APPEAL  from  the  Circuit  Court  for  Fonddu  Lac  County. 

Action  on  a  policy  of  insurance  against  fii'e.  The  trial  was 
by  a  referee;  and  the  defendant's  exceptions  to  the  referee's 
report  were  overruled,  the  report  confirmed,  and  judgment 
rendered  thereon  for  the  plaintiff.  Defendant  appealed  from 
the  judgment. 

Brief  for  the  appellant  by  Dixon  cfe  Noyea^  and  oral  argu- 
ment by  Mr,  Noyes. 

Brief  for  respondent  by  Priest  c6  Carter^  and  oral  argu- 
ment by  Mr,  Priest. 

Cole,  J.  1.  With  other  defenses  set  up  in  the  answer  to 
*  defeat  a  recovery  were  these:  Jirat^  that  prior  to  the  commence- 
ment of  the  action  the  plaintiff  had  assigned  all  his  interest 
in  the  policy  to  one  H.  J.  Gerphide,  and  therefore  had  no 
claim  on  the  defendant  for  the  insurance  money;  and  second^ 
that  there  was  such  fraud  and  false  swearing  in  the  prelimi- 
nary proofs  of  loss,  in  regard  to  the  value  of  the  property 
insured,  as  would  defeat  the  action. 

In  regard  to  the  first  defense,  it  is  undeniable  that  there 
was  considerable  testimony  introduced  which  tended  to  sustain 
it.     The  referee  found  upon  this  issue,  "  that  no  suflScient  as- 
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signment,  under  the  terms  and  conditions  prescribed  and 
required  by  said  policy  of  insurance,  was  ever  made  a,nd 
delivered  to  Henry  J.  Gerphide,  as  set  forth  in  the  answer  of 
defendant  herein.^' 

It  is  claimed  that  this  finding  is  evasive,  and  based  upon  an 
erroneous  view  of  the  right  of  the  plaintiff  to  make  an  abso- 
lute assignment  of  his  interest  in  the  policy  after  a  loss  had 
occurred.  There  is  certainly  an  implication  in  the  finding 
that  he  could  not  do  this  without  the  consent  of  the  company. 
But  that  is  certainly  a  mistaken  view  of  the  matter;  for, 
although  the  policy  provides  that  an  assignment  thereof,  with- 
out the  consent  of  the  company,  will  avoid  the  contract,  yet 
the  law  is  well  settled  that  this  only  applies  to  an  assignment 
before  a  loss  under  it.  After  a  loss,  the  claim,  like  any  other 
chose  in  action,  may  be  assigned  without  affecting  the  in- 
surer's liability.  May  on  Ins.,  468;  Wood  on  Ins.,  189.  Says 
Mr.  Wood  on  this  point:  "The  contract,  while  the  risk  is 
active,  is  personal,  and  the  parrties  contract  in  reference  to  the 
delectus  personoB  of  each  other;  therefore  the  obligation  can- 
not be  changed  without  the  insurer's  consent.  But  when 
liability  actually  attaches  under  the  policy,  the  entire  relation 
is  changed,  and  the  relation  of  insurer  and  insured  is  changed 
to  that  of  debtor  and  creditor,  and  the  delecPiis per^nce  of  the 
contract  is  no  longer  material."     Page  190. 

Now  it  was  clearly  and  positively  alleged  in  the  answer  that 
the  plaintiff  had  duly  assigned  the  policy,  and.  all  his  right 
thereto  and  interest  therein,  to  Gerphide,  before  this  action 
was  brought,  and  no  longer  had  a  claim  against  the  defendant. 
This  issue  was  vital  and  material,  and  should  have  been  de- 
cided by  the  referee  upon  the  testimony  relating  to  it.  A  find- 
ing that  there  was  "no  sufficient  assignment  under  the  terms 
and  conditions,"  etc.,  implies  that  there  was  an  assignment  of 
the  policy,  but  that  it  was  invalid  because  prohibited  by 
the  condition  therein.  Tlie  finding,  therefore,  upon  tliis 
issue  is  defective  and  cannot  stand.     The  defendant  is  entitled,. 
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under  the  answer,  to  have  that  issue  passed  upon  and  de- 
cided. 

2.  The  value  of  the  property  destroyed  seems  to  have  been 
largely  overstated  in  the  preliminary  proofs  of  loss.  The 
plaintiff,  in  such  proofs,  stated  the  value  to  be  more  than  $5,000. 
The  referee  found  the  value  to  be  $2,000.  The  referee  like- 
wise found  that  the  plaintiff,  in  making  proofs  of  loss  for  the 
purpose  of  establishing  his  claim  under  the  policy,  did  not 
knowingly,  willfully,  and  for  the  purpose  of  defmuding  the  de- 
fendant, swear  to  a  false  statement  of  the  value  of  the  prop- 
erty, but  that  he  grossly  exaggerated  its  value  and  quantity,  in 
consequence  of  his  imperfect  knowledge  of  the  English  lan- 
guage, while  acting  under  the  direction  of  the  person  who 
aided  him  in  making  the  proofs.  But,  according  to  the  find- 
ing of  the  referee,  the  actual  value  of  the  property  destroyed 
exceeded  the  amount  of  insurance  upon  it  Under  these  circum- 
stances, if  the  plaintiff  did  honestly,  or  without  any  fraudu- 
lent intent,  place  an  extravagant  valuation  upon  the  property, 
it  would  not  prevent  a  recovery  upon  the  policy.  Parker  v.  The 
Amazon  Ins.  Co,^  34  Wis.,  364;  Ins,  Cos.  v,  Weides^  14  Wall., 
375;  Williams  v.  Phmnix  F.  Ins.  Co.,  61  Me.,  67;  Moare 
V.  Protection  Ins.  Co,^  29  Me.,  97;  Franklin  F.  Ins.  Co.  v. 
TJpdegraff^  43  Pa.  St.,  350;  Marion  v.  Great  liejniblic  Ins. 
Co.  of  St.  Zouisy  35  Mo.,  148;  Wolf  v.  Goodhue  F.  Ins.  Co., 
43  Barb.,  400. 

Nothing  is  more  common  in  the  affairs  of  life  than  for  men 
to  overvalue  their  property;  and  when,  as  the  referee  finds  in 
this  case,  it  is  not  done  with  any  fraudulent  purpose,  it  should 
not  avoid  the  policy.  "  It  is  only  fraudulent  false  swearing 
in  furnishing  the  preliminary  proofs,  or  in  the  examinations 
which  the  insurers  have  a  right  to  require,  tliat  avoids  the 
policies."  14  Wallace,  183.  The  discrepancy  between  the 
value  of  the  property  as  found  by  the  referee,  and  as  stated  by 
the  plaintiff  in  his  proofs  of  loss,  is  not  so  great  as  to  warrant  a 
court  in  assuming:  that  the  overvaluation  was  made  with  a 
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fraudulent  intent,  or  for  the  pupose  of  obtaining  some  undue 
advantage  over  the  company.  The  counsel  for  the  defendant, 
it  is  true,  suggested  that  such  overestimate  was  probably  made 
to  induce  the  company  to  make  a  speedy  settlement  of  the 
claim  and  pay  the  loss  without  any  close  scrutiny  as  to  the 
real  value  of  the  property  destroyed.  But  the  finding  of  the 
referee  relieves  the  plaintiflE  from  the  imputation  of  any  fraud- 
ulent intention  or  purpose  in  the  matter;  and  we  cannot  say 
the  finding  is  wrong,  upon  the  evidence.  The  testimony  on 
another  trial  may  be  different,  and  we  therefore  refrain  from 
any  further  comment  upon  it.  But  there  is  a  great  conflict  in 
the  evidence  as  to  whether  there  was  a  valid  assignment  of 
the  policy  prior  to  the  commencement  of  the  action,  and  we 
think  the  rights  of  the  parties  require  that  there  should  be  a 
new  trial  of  this,  together  with  the  other  issues  in  the  cause. 
By  the  Court, — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 


Willis  and  wife  vs.  Sweet. 
May  12  —  May  27, 1880, 
Equity:  Cloud  upon  title. 


A  complaint  which  shows  that  a  deed  of  land  deposited  in  escrow  was  pro- 
cured to  be  recorded  through  the  false  representations  of  the  person 
therein  named  as  grantee,  without  performance  of  the  conditions  upon 
which  it  was  to  be  delivered  to  him,  held  to  state  a  good  cause  of  action 
in  equity,  for  a  removal  of  the  cloud,  both  under  sec.  3186,  H.  S.,  and 
independently  of  the  statute. 

APPEAL  from  the  County  Court  of  Fond  du  Lao  County. 
Action  to  remove  a  cloud  from  the  title  of  the  plaintiffs  to 
certain  land  described  in  the  complaint. 
The  complaint  alleges  that  the  plaintiffs  are  the  owners  and 
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in  the  actual  possession  of  the  land;   that  the j  agreed  with 

the  defendant  to  sell  the  same  to  him  for  $55,  five  dollars  of 

which  the  defendant  then  paid  to  them,  and  to  execute  and 

place  in  the  hands  of  J.  W.  Bass,  Esq.,  in  escrow,  a  convey- 

ance  of  the  land  to  the  defendant,  to  be  delivered  to  him 

when  he  should  pay  Mr.  Bass  for  the  plaintiflTs  the  balance  of 

the  purchase  money;   that  they  executed  and  deposited  the 

conveyance  as  agreed;   and  that,  instigated  thereto  by  the 

false  representations  of  the  defendant,  Mr.  Bass  had  the  deed 

recorded  in  the  office  of  the  register  of  deeds.    This  record  is 

the  cloud  complained  of.     The  nonpayment  of  the  balance  of 

the  purchase  money  by  the  defendant,  and  his  refusal  to  pay 

the  same,  are  also  alleged. 

The  answer  is,  substantially,  that  the  agreed  price  of  the 
land  was  the  surrender  of  a  mortgage  thereon  held  by  the  de- 
fendant, on  which  was  due  nearly  $800,  and  of  the  note  of  the 
plaintiff  husband,  which  such  mortgage  was  given  to  secure; 
that  said  note  and  mortgage  were  thereupon  surrendered  as 
agreed;  and  that  the  defendant  has  paid  the  balance  of  the 
purchase  money,  to  wit,  §55. 

On  the  trial,  defendant  objected  to  all  evidence,  on  the 
ground  that  the  complaint  fails  to  state  a  cause  of  action  in 
equity,  and  shows  that  the  plaintiffs  have  an  adequate  remedy 
at  law.  The  court  sustained  the  objection,  and  rendered  judg- 
ment dismissing  the  complaint.  This  appeal  is  by  the  plaint- 
iffs from  such  judgment. 

The  cause  was  submitted  on  the  brief  of  James  W,  Bass 
for  the  appellants,  and  that  of  D.  W.  C.  Priest  for  the  re- 
spondent. 

Lyon,  J.  Beyond  all  question  the  complaint  states  a  cause 
of  action  in  equity.  It  states  a  cause  of  action  under  the 
statute  (E.  S.,  822,  sec  3186);  and  independently  of  the  stat- 
ute it  states  facts  constituting  a  cause  of  action  quia  timet: 
and  courts  of  equity  have  inherent  jurisdiction  of  such  actions. 
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Pier  V.  Fond  du  Lac^  38  "Wis.,  470.  Under  tlie  averments  of 
the  complaint,  the  plaintiffs  have  not  parted  with  their  title  to 
the  land,  and  the  recorded  conveyance  is  a  cloud  upon  their 
title,  which,  without  regard  to  any  other  remedy  they  may 
have,  they  are  entitled  to  have  removed.  This  a  court  of  equity 
alone  can  do. 

By  the  Court.  —  Judgment  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 


Catlin  and  others  vs.  "Wheeler  and  another,  Executors,  and 

others. 

May  13  —  May  21, 1880, 

(1)  Joinder  of  parties,    (2)  Multifariousness,    (3,  4)  Jurisdiction  of  circuit 
court  in  actions  hy  legatees,    (5)  When  receipts  in  full  not  conclusive. 

1.  Legatees  named  in  a  will,  whose  legacies  depend  upon  the  same  right  and 

would  be  affected  alike  by  the  judgment,  may  properly  join  as  plaintifi& ; 
while  the  executors  and  the  legatees  who  controvert  the  plaintiffs'  right, 
should  all  be  made  defendants. 

2.  A  complaint  of  several  legatees  demanding  that  their  right  to  the  full  leg- 

acies left  to  them  by  the  will,  be  established,  notwithstanding  the  pay- 
ment to  them  of  a  part  of  such  legacies  upon  the  supposition  that  it  was 
the  whole,  and  a  receipt  in  full  given  by  them,  is  held  not  multifarious, 
all  of  said  legatees  being  entitled  to  the  same  relief. 

3.  It  is  no  objection  to  the  maintenance  of  the  action  in  the  drcuit  court,  that 

when  the  rights  of  the  plaintifi^  shall  have  been  determined,  the  judgment 
will  have  to  be  executed  by  the  county  court  in  probate,  in  the  manner 
directed  by  the  statute. 

4.  The  statute  relating  to  the  jurisdiction  of  county  courts  in  the  administra- 

tion and  settlement  of  the  estates  of  deceased  persons,  in  the  absence  of 
clear  and  unequivocal  language  to  that  effect,  will  not  be  consti-ued  as 
divesting  the  circuit  courts  of  their  equitable  jurisdiction  in  the  matter  of 
legacies,  though  they  confer  a  concurrent  jurisdiction  upon  the  county 
courts.  Brook  v.  Chappelly  34  Wis.,  405,  and  other  cases  in  this  court, 
adhered  to  upon  this  point. 
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5.  After  a  determination,  by  judgment  of  the  circuit  court,  of  the  several 
amounts  to  which  plaintifib  were  entitled  as  legatees,  they  received 
those  amounts,  and  gave  receipts  in  full.  Afterwards  they  appealed  from 
the  judgment,  which  was  reversed  here,  and  a  construction  given  to  the 
will  by  which  they  were  entitled  to  larger  ambunts.  Held,  that  the  re- 
ceipts were  not  conclusive  of  their  rights. 

APPEAL  from  the  Circuit  Court  for  Fond  du  Lac  County. 

This  action  was  originally  brought  by  Francis  P.,  Theo- 
dore B.  and  William  P.  Catlin^  Marguerite  St.  L.  Loud^ 
,  Caroline  Loud  and  George  Dart^  against  Charles  F.  Wheeler 
and  Samuel  Sumner^  executors  of  the  last  will  and  testament 
of  Richard  Catlin,  deceased.  The  case  made  by  the  complaint 
is  as  follows: 

Richard  Catlin,  late  of  Fond  du  Lac  county,  died  testate 
May  20,  1874.  Among  other  bequests  in  the  will  were  the 
following:  To  the  plaintiff  Francis  P.  Catlin^  $6,000  in 
bonds  or  notes  and  mortgages;  to  the  plaintiff  Theodore  B. 
Catlin^  $1,500  in  bonds  or  mortgages;  to  the  plaintiff  Will- 
iam P.  Catlin^  $1,500  in  coupon  bonds;  to  the  plaintiff  Mar- 
guerite St.  L.  Loud^  $1,000  in  coupon  bonds;  to  the  plaintiff 
Caroline  Loud^  $1,000  in  bond  and  mortgage  of  railroad 
company;  to  the  plaintiff  George  Dart^  $1,500  in  bonds  or 
notes  secured  by  mortgages.  The  will  was  duly  admitted  to 
probate  July  6, 1874;  and  on  the  18th  of  the  same  month  the 
executors  named  therein  accepted  the  trust  and  duly  qualified 
and  entered  upon  the  performanc  of  the  will;  and  in  the 
execution  of  said  trust  they  took  possession  of  the  real  and 
personal  estate  of  their  testator.  The  estate  which  thus  came 
to  their  hands,  was  much  more  than  enough  to  pay  the  debts 
and  funeral  expenses  of  the  testator  and  the  legacies  and  de- 
vises specified  in  the  will,  besides  the  costs  and  expenses  of 
administration.  After  wards,  the  executors  made  an  inventory 
of  the  said  real  estate,  and  caused  the  same  to  be  duly  ap- 
praised, and  filed  the  inventory  and  appraisal  in  the  county 
court,  as  required  by  law.     The  personal  estate  consisted  in 
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part  of  railroad  and  municipal  bonds  and  other  securities, 
which  were  of  various  values,  and  a  large  portion  of  which 
were  greatly  depreciated  from  their  p%r  value.  Being  in 
doubt  as  to  the  true  intent  and  meaning  of  certain  legacies* 
and  devises  contained  in  the  will,  the  executors  commenced 
an  action  in  the  circuit  court  for  Fond  du  Lac  county  to  ob- 
tain a  judicial  construction  of  the  will  in  respect  to  said  lega- 
cies and  devises;  and  in  their  complaint  they  alleged  a  con- 
struction of  the  same,  and  prayed  the  judgment  of  the  court 
in  accordance  therewith.  In  that  action  the  executors  were 
plaintiffs,  and  all  the  legatees  and  devisees  were  defendants. 
In  said  action  Francis  P.  Catlin^  one  of  the  present  plaint- 
iffs, filed  an  answer,  in  which  he  alleged,  among  other  things, 
that  the  true  intent  and  meaning  of  the  bequests,  in  said  will, 
of  bonds  and  notes  and  mortgages,. was  that  such  securities 
were  to  be  paid  to  the  legatees  at  their  face  and  not  at  their 
market  value.  The  issues  joined  in  said  action  by  the  plaint- 
iffs therein  and  certain  of  the  defendants,  were  tried  by  said 
court  at  the  July  term,  1875;  and  a  decree  was  duly  entered 
in  the  cause,  October  18,  1875,  by  which  it  was  adjudged, 
amongst  other  things,  that  the  bequest  of  $6,000  in  bonds  or 
notes  and  mortoraojes  to  Francis  P.  Catlin  entitled  him  to 
that  amount  in  bonds  or  mortgages,  or  bonds  or  notes  secured 
by  mortgages,  of  the  average  value  of  all  the  bonds  and  mort- 
gages, or  bonds  and  notes  secured  by  mortgages,  owned  by 
the  testator  at  the  time  of  his  death  (except  a  certain  $5,000 
note  and  mortgage  specifically  bequeathed),  to  be  taken  at 
their  face  and  not  at  their  cash  values,  and  to  be  selected  by 
the  executors;  that  the  bequests  to  Theodore  B.  Catlin  and 
George  Dart  must  each  receive  the  same  construction  and  be 
paid  in  the  same  manner  as  that  just  mentioned;  that  the  be- 
quests to  William  P.  Catlin  and  Marguerite  St.  Z.  Lovd 
entitled  them  to  the  sums  bequeathed  to  them  severally,  in 
bonds  of  the  average  value  of  all  the  bonds  held  and  owned 
by  the  testator  at  the  time  of  his  death,  to  be  taken  at  their 
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face  and  to  be  selected  by  the  executors;  and  that  the  bequest  to 
Caroline  Lotid  entitled  her  to  the  sura  named  therein  in  bonds 
of  the  average  value,  as  near  as  might  be,  of  the  railroad  bonds 
held  and  owned  by  the  testator  at  the  time  of  his  death,  to  be 
selected  by  the  executors.  The  decree  directed  the  executors 
to  make  payment  of  said  legacies  in  the  manner  above  stated. 
Afterwards,  within  the  time  limited  by  law  for  taking  an  ap- 
peal, plaintiffs  appealed  from  said  decree  to  the  supreme  court 
of  this  state;  and,  upon  the  hearing  of  said  appeal,  that  court 
held  that  the  circuit  court  had  erred  in  its  construction  of 
said  bequests,  and  that  it  was  the  intent  of  the  testator,  by  said 
bequests  to  these  plaintiffs,  to  give  them  the  sums  named  in 
the  respective  legacies,  in  value;  that  said  legacies  were  gen- 
eral pecuniary  legacies;  and  that  if  the  securities  named  in 
said  bequests  should  be  insuflScient  to  so  pay  the  same,  then 
said  legatees  should  be  entitled  to  receive  the  same  out  of  the 
remaining  estate  of  the  testator.  Thereupon  the  supreme 
court  reversed  the  decree  of  the  circuit  court  as  to  the  legacies 
to  these  plaintiffs,  and  directed  judgment  to  be  entered  pur- 
suant to  said  opinion;  and  judgment  was  entered  accordingly 
in  the  circuit  court.  After  the  entering  of  the  erroneous  de- 
cree in  the  circuit  court,  and  before  said  appeal  was  taken, 
the  executors,  attempting  to  comply  with  the  directions 
of  said  erroneous  decree,  paid  over  and  delivered  to  these 
plaintiffs,  respectively,  certain  bonds  and  moneys,  the  several 
amounts  of  which  are  specified.  The  executors  took  from  the 
plaintiff  Francis  P.  Catlin  the  following  receipt:  "Ripon, 
Wis.,  October  26,  1875.  Received  of  S.  Sumner  and  Chas, 
F.  Wheeler^  executors  of  the  last  will  and  testament  of  Rich- 
ard Catlin,  deceased,  the  sum  of  six  thousand  dollars  in  bonds, 
notes  and  mortgages  in  full  for  the  amount  of  said  bonds, 
notes  and  mortgages  bequeathed  to  me  by  said  Richard  Catlin, 
deceased,  according  to  said  last  will  and  testament  now  on  file 
in  the  office  of  the  county  judge  of  Fond  du  Lac  county,  and 
also  fifty-six  dollars  and  sixty-seven  cents  interest  on  mort- 
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gages,  and  one  dollar  and  ninety-nine  cents  interest  on  St.  Jo. 
city  bond.  F.  P.  Catlin."  Defendants  also  took  from  each 
of  the  plaintiffs  a  receipt  similar  in  form  to  the  above.  At 
the  time  such  receipts  were  taken  and  said  payments  mad6, 
Francis  P.  Catlin  resided  at  the  city  of  Ripon  in  Fond  da 
Lae  county,  Theodore  B.  Catlin  at  Green  Bay  in  this  state, 
and  all  the  other  plaintiffs  at  various  places  named,  in  other 
states;  and  the  business  of  taking  said  receipts  and  making 
said  payments  was  transacted  with  each  of  the  plaintiffs,  ex- 
cept Francis  P.  Catliji^  by  mail,  the  receipts  being  signed 
and  forwarded  before  the  payments  were  made.  In  making 
these  payments  the  b6nds  were  estimated  by  the  executors  at 
certain  specified  values,  and  were  paid  to  plaintiffs  as  and  for 
said  values.  [The  complaint  specifies  the  values  at  which  the 
several  bonds  were  estimated,  ranging  from  22  to  70  cents 
on  the  dollar.]  The  plaintiffs,  however,  have  none  of  them 
been  able,  with  due  diligence,  to  realize  from  ^aid  bonds  a 
sum  equal  to  the  amount  for  which  they  were  so  paid,  but 
only  a  much  less  sum.  In  making  such  payments,  the  execu- 
tors intended  to  pay  to  the  plaintiffs  as  and  for  their  said  leg- 
acies respectively,  and,  as  they  then  supposed  and  believed,  in 
full  of  the  amounts  they  were  entitled  to  receive,  the  follow- 
ing amounts  in  value,  and  no  more:  To  Francis  P.  Catlin, 
$3,900;  to  Theodore  B.  Catlin,  $97 o;  to  William  P.  Catlin, 
$750;  to  Marguerite  St.  L.  Loud,  $500;  to  Caroline  Loud, 
$370;  and  to  George  Dart,  $975;  and  said  items  of  bonds 
and  cash  so  paid  to  plaintiffs  respectively  were  in  fact  less  in 
value  than  the  sums  so  intended  to  be  paid;  and  plaintiffs  re- 
ceived said  amounts  respectively  as  being  confessedly  due  to 
them  in  any  event,  and  without  prejudice  to  their  right  to  re- 
cover the  balance  of  their  said  legacies  under  a  true  construc- 
tion of  the  will.  There  was  not,  at  the  time  said  receipts 
were  given  and  said  payments  made,  nor  at  any  other  time, 
any  agreement  of  settlement  or  compromise,  or  any  other 
agreement  between  the  plaintiffs  or  either  of  them  and  the 
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defendants,  in  respect  of  their  Haid  legacies,  whereby  the 
plaintiffs  or  either  of  them  agreed  to  receive  any  less  value 
than  the  full  amount  to  which  they  were  severally  entitled 
under  the  will;  nor  was  there  any  matter  or  thing  in  dispute 
between  defendants  and  plaintiflEs  or  either  of  them  to  be  set- 
tled or  compromised;  and  in  giving  said  receipts  plaintiffs 
did  not  intend,  nor  did  they  agree  with  defendants  or  with 
any  person,  to  abate  any  portion  of  their  said  legacies, 
or  to  bar  themselves  from  receiving  the  full  amount  which 
the  testator  intended  them  to  receive;  but  at  the  time  of  giv- 
ing the  receipts  they  supposed  they  were  receiving  all  they 
were  legally  entitled  to  under  the  will.  No  one  of  the  plaint- 
iffs has  received  from  the  defendants  or  otherwise  any  further 
payment  on  account  of  said  legacies;  and  there  are  now  due 
from  the  executors  to  the  plaintiffs  respectively  out  of  said 
estate  on  account  of  said  legacies  certain  specified  amounts, 
with  interest  on  each  from  May  20,  1875.  Plaintiffs  caused 
to  be  served  on  the  executors  due  notice  of  the  entry  of  said 
judgment  on  appeal,  and  afterwards,  and  before  the  com- 
mencement of  this  action,  demanded  from  the  executors  pay- 
ments of  said  sums  due  them'  on  account  of  said  legacies;  but 
the  executors  have  wholly  neglected  and  refused  to  pay  any 
part  of  them.  All  the  debts,  legacies  and  devises  of  the 
testator  have  been  paid  by  the  executors  out  of  the  estate,  ex- 
cept the  said  balances  due  these  plaintiffs  on  account  of  their 
legacies  respectively;  and  said  executors  have  now  remaining 
in  their  possession  a  large  amount  of  asisets  belonging  to  the 
estate  and  properly  applicable  to  the  payment  of  said  legacies, 
and  much  more  than  sufficient  to  pay  the  balances  due  thereon 
[which  assets,  with  their  several  appraised  values,  are  specified 
in  the  complaint,  and  consist  wholly  of  lands  or  leases  of  or 
contracts  for  lands].  The  executors  have  not  filed  their  final 
account  as  such,  and  are  still  engaged  in  the  execution  of  their 
trust.  The  specific  relief  sought  is,  the  judgment  of  the 
court  that  plaintiffs  are  entitled  to  recover  from  the  executors, 


Digitized  by  LjOOQ IC 


JANUAKY  TEEM,  1880.  513 

Catlin  and  others  vs.  Wheeler  and  another,  Executors,  and  others. 

and  out  of  the  estate  of  their  testator  so  remaining  in  their 
hands,  certain  specified  sums  respectively,  being  the  same 
amounts  previously  alleged  to  be  due  them  severally  as  the 
unpaid  balances  of  their  legacies. 

The  executors  demurred  to  the  complaint  on  the  grounds 
that  it  appeared  from  the  face  thereof,  (1)  that  there  was  a  de- 
fect of  parties  plain  tiflF,  in  that  no  one  of  the  plaintiffs  had 
any  interest  in  the  legacies  bequeathed  to  the  other 
plaintiffs,  and  no  cause  of  action  appeared  in  favor  of  the 
plaintiffs  jointly;  (2)  that  several  causes  of  action  had  been 
improperly  united;  and  (3)  that  facts  were  not  stated  suffi- 
cient to  constitute  a  cause  of  action;  and  also  on  the  ground 
that  the  court  had  no  jurisdiction  of  the  persons  of  the  de- 
fendants or  the  subject  of  the  action.  Afterwards  P.E,  Cat- 
lin^ Elizabeth  and  Clara  Catlin  Q,nd^ Louisa  Kinney,  who 
were  residuary  legatees  under  the  will,  were  let  in  to  defend; 
and  they  united  in  the  above  demurrer. 

The  circuit  court  overruled  the  demurrer;  and  all  the  de- 
fendants appealed  from  the  order. 

For  the  appellants  there  was  a  brief  signed  by  Vilas  <& 
Bryant,  oi  counsel,  and  also. by  E,  L,  Runals,  C,  A.  El- 
dredge  and  Geo.  E.  Sutherland,  as  attorneys,  and  also  a  sepa- 
rate brief  by  C.  A.  <&  A,  B,  Eldredge,  attorneys  for  P.  E.  Cat- 
lin; and  there  was  oral  argument  by  Wm.  F.  Vilas  and  A.  B, 
Eldredge.  The  points  made  in  the  first  named  brief  were 
substantially  as  follows:  1.  That  the  circuit  court  had  no 
jurisdiction  of  the  action.  Treating  it  as  an  action  at  law, 
plaintiffs  are  in  the  attitude  of  a  legatee  who  should  sue  an  ex- 
ecutor for  the  full  amount  of  liis  bequest.  Our  statute 
prohibits  such  an  action  to  be  brought  until  the  county  court, 
which  is  given  exclusive  jurisdiction  of  the  settlement  of 
estates  of  decedents,  shall  have  made  an  order  or  judgment 
assigning  to  the  legatee  his  portion.  R.  S.,  sees.  3845,  3939- 
41;  Price  v,  Dietrich,  12  Wis.,  626.  It  is  difficult  to  see  on 
what  ground  it  can  be  contended  that  the  action  is-  in  equity; 
VoL.XLi:5.— 33 
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but  if  that  be  allowed,  it  is  only  where  the  county  court  can- 
not give  an  adequate  remedy,  that  the  circuit  court  retains  any 
equitable  jurisdiction.  Batchelder  v.  Batchelder,  20  Wis., 
452.  And  aside  from  the  construction  of  wills,  it  is  doubtful 
whether  there  is  any  original  equitable  jurisdiction  in  the 
circuit  court  in  respect  to  the  settlement  of  estates;  the  county 
court  being  held  to  possess  plenary  equitable  as  well  as  legal 
authority  necessary  to  such  settlements.  R.  S.,  sec.  2.443; 
Brook  V.  Chappell^  34  Wis.,  405.  2.  That  the  claims  of  the 
diflerent  plaintiffs  were  several;  they  had  no  common  interest 
in  their  several  demands;  each  might  sue  independently;  and 
the  joinder  of  all  the  claims  in  one  action  was  in  violation  of 
the  statute.  R.  S.,  sec.  261:7.  If  there  be  a  confused  notion 
that  the  action  is  equitable,  as  brought  by  several,  it  will  be 
found  to  ilhistrate  tlie  vice  of  multifariousness.  Story's  Eq. 
PI.,  §§  272-4  et  seq.,  279.  3.  That  the  complaint  does  not  state  a 
cause  of  action.  (1)  As  already  seen,  no  action  lies  by  a 
legatee  against  an  executor  to  recover  a  legacy  or  any  part 
thereof,  until  after  an  order  or  judgment,  made  after  all  the 
debts  of  the  estate  have  been  paid,  assigning  the  legatee's 
share  to  him.  (2)  The  complaint*  shows  that  the  only  assets 
remaining  in  the  hands  of  the  executors  consist  of  real  estate. 
The  statute  provides  that  such  real  estate  shall  not  be  bound 
or  in  any  way  affected  by  any  judgment  against  the  executors, 
nor  shall  it  be  liable  to  be  sold  by  virtue  of  any  execution  is- 
sued upon  such  judgment.  R.  S.,  sec.  3256.  Sale  of  the  real 
estate  of  deceased  persons  for  the  payment  of  debts  and  lega- 
cies can  only  be  made  under  license  of  the  county  court  pur- 
suant to  ch.  167,  R.  S.  How  then  can  it  be  adjudged  that 
plaintiffs  shall  recover  the  alleged  balances  of  their  legacies  in 
this  action,  or  what  beneficial  end  is  to  be  subserved  by  it? 
Price  V,  Dietrich,  supra,  (3)  The  facts  disclosed  by  the  com- 
plaint show  an  accord  and  satisfaction  with  the  executors  for 
these  several  legacies,  and  an  acquittance  and  discharge  of  the 
executors.    Plaintiffs  were  not  misinformed  or  under  mistake, 
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but  knew  perfectly  all  the  facts  and  circumstances  affecting 
their  rights.  They  acted  under  no  duress  or  compulsion. 
They  knew  there  was  a  serious  and  honest  difference  of  opinion 
as  to  what  their  rights  were.  Either  from  a  mistake  of  law 
in  regard  to  those  rights  or  from  a  desire  to  obtain  the  benefit 
of  immediate  possession  of  their  bequests,  they  accepted  from 
the  executors,  not  a  less  sura  of  money  than  was  their  ac- 
knowledged due,  but  certain  specific  articles  of  unsettled  and 
indefinite  value,  as  being  the  full  amount  to  which  they  were 
entitled,  and  they  gave  in  consideration  thereof  a  receipt  in 
full  of  all  their  claims.  Thus  they  took  from  the  executors 
into  their  own  hands  a  portion  of  the  estate,  which,  if  they 
had  intended  to  contest  further  with  the  executors,  would  and 
should  have  remained  in  the  liands  of  the  latter,  for  the  bene- 
fit and  to  the  increase  of  the  estate.  There  is  no  ground  in 
law  or  in  equity  for  undoing  what  was  then  done,  and  so  dis- 
turbing the  rights  of  others  which  grew  out  of  their  action. 
Inadequacy  of  -consideration  cannot  be  alleged.  For  the  pur- 
poses of  an  accord  and  satisfaction  no  personal  property  except 
money  is  deemed  to  have  a  fixed  value;  it  must  be  considered 
as  of  that  value  which  the  parties  give  it  by  their  agreement. 
Rogers  v.  Ingham^  L.  R.,  3  Ch.  Div.,  351;  Brutow  v,  East- 
man, 1  Esp.,  174;  V.  S.  v.  Child,  12  Wall.,  233;  Bank  of  U. 
S.  V.  Daniel,  12  Pet,  32;  Bull  v.  Bull,  43  Conn.,  455;  War- 
ren V,  Skinner,  20  id.,  562;  Fuller  v.  Crittenden,  9  id.,  401; 
Tucker  V.  Baldioin,  13  id.,  136;  Hard  v.  Blackinan,  19  id., 
177;  Bonnell  v,  Chamherlin,  26  id.,  492;  Caldwell  v.  Gillis, 
2  Porter,  526;  Kohn  v.  Zimmerman,  34  Iowa,  544;  Tuttle 
V,  TuUle,  12  Met.,  551;  SmM  v.  Sumner,  6  Gray,  239;  Palm- 
erton  v.  Huxford,  4  Denio,  167;  Pierce  v.  Pierce,  25  Barb., 
243;  Lj/on  v.  Richmond,  2  Johns.  Ch.,  59;  Brown  v.  Feeter, 
7  Wend.,  301;  Gaffney  v.  Chapman,  4  Rob.,  275;  Harris  v. 
Story,  2  E.  D.  Smith,  363;  Green  v.  Manuf'g  Co.,  1  N.  Y. 
S.  C,  5;  Goodv,  Herr,  7  W.  &  S.,  253;  McAninchv.  Laugh- 
tin,  13  Pa.  St.,  371;  Eolbrookv.Blodget,5Yt,  520;  Chesnut 
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V,  Strong,  1  Hill  Ch.  (S.  C),  122;  Buij/  v.  B.  R,  Co.,  8  W. 
Va.,  269;  Kercheval  v.  Doty,  31  "Wis.,  476,  484. 

In  the  brief  of  Messrs.  C.  A.  <&A.  B,  Eldredge,  in  support 
of  the  demurrer  to  the  jurisdiction  it  was  contended,  1.  That 
sec.  3845,  E.  S.,  absolutely  prohibited  the  commencement  of 
this  action.  2.  That  the  county  court  had  at  least  appropriate 
and  plenary  jurisdiction  to  grant  any  relief  to  which  plaintiffs 
were  entitled^  upon  the  facts  stated,  and  therefore  a  court  of 
equity  should  not  entertain  jurisdiction.  Archer  v.  Meadows, 
33  Wis.,  172,  opinion  of  Dixon,  J.  (which  upon  this  point  is 
not  opposed  to  that  of  the  court);  Batchelder  v.  Batchelder, 
20  Wis.,  452;  Willis  v.  Fox,  25  id.,  648;  Price  v.  Dietrich, 
12  id.,  626;  Deery  v.  McCUntock,  31  id.,  196;  Beinvngton  v. 
Foster, 42  id.,  608;  Whitney  v.  Monro,  iEdw.,  5;  Story's  Eq. 
PL,  §490;  3  Kedfield  on  Wills,  p.  309,  pi.  24,  §40.  To  the 
point  that  there  was  a  misjoinder  of  plaintiffs  and  causes  of 
action,  they  cited  Story's  Eq.  PL,  §§  76,  272,  278  note  1,  279; 
1  Daniell's  Ch.  Pr.,  pp.  259, 302,  395;  Saxtonv.Davis,  18  Ves., 
72;  Fellows  v.  Fellows,  4  Cow.,  700,  701,  705;  Brinkerhoff 
V.  Brown,  6  Johns.  Ch.,  152;  and  they  contended  that  the  rule 
as  to  joinder  of  plaintiffs,  however  fluctuating  in  the  practice 
of  courts  of  equity  before  the  statute,  is  rendered  fixed  and 
imperative  by  sec.  2602,  R.  S.  They  further  argued  that 
where  two  or  more  plaintiffs  unite  in  bringing  a  joint  action, 
and  the  facts  stated  do  not  show  a  joint  cause  of  action,  the 
complaint  is  demurrable  for  insuflSciency  o^  facts.  In  further 
support  of  the  demurrer  on. the  last  named  ground,  they 
argued,  1.  That  the  complaint  shows  a  settlement  and  receipt 
in  full,  releasing  the  very  claim  upon  which  it  is  sought  here  to 
recover;  and  that  such  a  receipt,  executed  by  the  plaintiffs  \fith 
proper  knowledge  of  the  facts  and  without  any  claim  of  fraud 
or  mistake,  is  conclusive  upon  them,  and  is  a  full  and  sufficient 
release  by  them  of  all  claims  against  the  estate.  Zevi  v.  Kar- 
rick,  13  Iowa,  349;  Fuller  v.  Crittenden,  9  Conn.,  401; 
Fltlnj  V.   Stiirtevant,  41   id.,  183.     2.  That  the  plaintiffs, 
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having  taken  advantage  of  a  decree  of  a  court  of  competent 
jurisdiction,  and  under  that  decree  receipted  in  full,  are 
estopped  from  claiming  anything  by  reason  of  a  subsequent 
appeal  from  that  decree.  Pulling  v.  Supervisors^  3  Wis., 
341;  Karher  v.  Nellisy  22  id.,  218;  State  v.  Langer,  29  id.,  68; 
Pratt  V.  Page,  18  id.,  342;  Cogswell  v.  Colley,  22  id.,  899; 
Yail  V.  Pemsen,  7  Paige,  206;  Bennett  v.  Van  Syckel,  18 
N.  Y.,  481;  Glackin  v.  Zeller,  52  Barb.,  152;  Rucktnan  v. 
Alwood,  44  111.,  183;  Jlolt  v.  Pees,  46  id.,  181;  Burton  v. 
Brownj  22  Gratt.,  1;  Padway  v.  Gra/iam,  4  Abb.  Pr.,  468; 
Lewis  V.  Ins.  Co.,  15  id.,  140,  note;  Kelly  v.  Bloom,  17  id., 
229;  Lupton  v.  Jewett,  19  id.,  322;  Thompson  v.  Iloward, 
31  Mich.,  309. 

For  the  respondents  there  was  a  brief  signed  by  L  C. 
Sloan  and  J,  C.  Spooner,  of  counsel,  with  C.  L.  Catlin  and 
J.  J,  Foote,  respondents'  attorneys,  and  oral  argument  by 
Mr.  Sloan  and  Mr.  Catlin.  They  contended,  1.  That 
the  circuit  court  had  jurisdiction  of  the  action.  The  juris- 
diction of  cofirts  of  equity  over  the  settlement  of  estates 
and  suits  for  legacies  is  well  established.  1  Story's  Eq.  Jur., 
§  593  and  cases  there  cited;  Willard's  Eq.,  499,  560;  2  Eed- 
field  on  Wills,  312;  McLachlan  v.  Staples,  13  Wis.,  448; 
Glasscott  V.  Warner,  20  Wis.,  654;  Bassett  v.  Warner,  23 
id.,  673;  Willis  v.  Fox,  25  id.,  646;  Brook  v.  Chappell,  34 
id.,  405;  Salter  v.  Williamson,  2  K  J.  Eq.  (1  Green),  480; 
Parsons  v.  Parsons,  9  N.  H.,  309;  Uill  v.  Pockingham 
Bank,  44  K  H.,  567;  Pardoe  v.  Price,  16  M.  &  W., 
458;  Mahar  v.  O'Eara,  9  111.  (4  Gilm.),  424;  Tallia- 
ferro  v.  Thornton,  6  Call,  21.  The  jurisdiction  of  chancery 
in  regard  to  legacies  is  a  part  of  its  jurisdiction  over  trusts. 
Lark  v.  Linstead,  2  Md.  Ch.,  162;  Saxon  v.  Barksdale,  4 
Desauss.,  522;  Boone  v.  Fraser,  3  id.,  88.  The  circuit  court 
acquired  jurisdiction  over  suits  of  this  nature  from  the  con- 
stitution; and  that  jurisdiction  has  never  been  taken  from  it; 
and  the  jurisdiction  of  the  county  court  in  such  cases  is  con- 
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current  only.  Glascott  v.  Warner  and  Brook  v.  CJiappell^ 
supra;  Wheeler  v.  Catlin,  4i  Wis.,  464:  Sec.  3845,  R.  S., 
which  provides  that  no  action  shall  be  commenced  against  an 
executor  or  administrator  excepting  actions  for  the  recovery 
of  specific  property,  or  to  establish,  enforce  or  foreclose  alien, 
etc.,  relates  only  to  claims  or  demands  of  creditors  which  ex- 
isted against  the  decedent,  as  is  apparent  from  the  context 
and  from  other  provisions  of  the  statutes.  See  ch.  141  and 
sees.  3926,  3940,  R.  S.  The  claim  for  a  legacy  is  not  against 
the  decedent,  but  purely  an  equitable  claim  against  the  estate 
coming  to  the  hands  of  his  executors;  and  in  regard  to  such 
claims  the  jurisdiction  of  chancery  is  paramount.  King  v. 
ExWa  of  Berry,  3  K  J.  Eq.  (2  Green),  44.  The  order  of  the 
circuit  court,  now  of  record  under  the  mandate  of  this  court, 
directs  the  executors  to  pay  plaintiffs  their  legacies  in  full  ac- 
cording to  the  construction  placed  thereon  by  this  court;  and 
their  sole  defense  to  a  compliance  with  this  order  is  a  plea  of 
estoppel.  Is  the  county  court  the  proper  forum  for  the  adju- 
dication of  questions  of  estoppel  and  of  the  validity  and  effect 
of  receipts  and  settlements?  2.  That  there  was  no  misjoin- 
der or  multifariousness.  McLachlan  v.  Staples,  13  Wis., 
448;  Bassett  v.  Warner,  23  id.,  673;  Lentilhon  v.  Moffat,  1 
Edw.,  451;  Shields  v.  Thomas,  18  How.,  253;  Blackett  v, 
Laimheer,  1  Sandf.  Ch.,  366;  Fellows  v.  Fellows,  4  Cow., 
710;  Kxinkel  v.  Markell,  26  Md.,  390;  People  v.  Morrill,  26 
Cal.,  336;  Bowers  v,  Keesecher,  9  Iowa,  422;  Bd,  of  Sxifr$, 
etc,,v.  Walbridge,  38  Wis.,  179;  Payne  v.  Hook,  7  Wall., 
425;  Foss  v.  Haynes,  31  Me.,  81.  3.  That  the  complaint 
stated  a  good  cause  of  action,  and  there  was  no  estoppel. 
Horton^s  Appeal,  38  Pa.  St.,  294;  Nicholson  v.  McGnire,  4 
Cranch  C.  C,  194;  Biorler  v.  Kunkle,  17  S.  &  R.,  293; 
Whitman  and  Geisinger^s  Appeal,  4  Casey,  376;  Rapp  v. 
Rapp,  6  Pa.  St.,  45;  Harris  v.  Fly,  25  K  Y.,  138;  Ryan  v. 
Ward,  48  id.,  204;  Bliss  v.  Schwarts,  65  id.,  444;  Schanek 
V.  Arrowsmith,  9  N.  J.  Eq.,  314;    Wilson  v.  Ex^rs  of  Fisher, 
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5  id.,  493;  Pennington  v.   ExWs  of  Fowler ^  7  id.,   343; 
Wheeler  v.  Smith,  9  How.  (U.  S.),  55;  Parsons  on  Con.  (6th 
ed.),  617. 

OuTON,  J.  This  suit  is  properly  brought  jointly  by  the  lega- 
tees whose  legacies  depend  upon  the  same  right,  and  would  be 
alike  affected  by  the  judgment.  All  of  the  legatees  and  the 
executors  are  necessary  parties  to  such  a  suit,  either  as  plaint- 
iffs or  defendants,  because  interested  in  the  subject  matter  of 
the  litigation;  and  those  who  seek  the  same  relief  are  properly 
made  plaintiffs,  and  those  who  controvert  their  right  to  the  re- 
lief demanded  are  properly  made  defendants.  These  proposi- 
tions are  too  obvious  to  admit  of  argument,  and  are  sanctioned 
by  elementary  authority,  as  well  as  by  the  uniform  decisions 
of  this  and  other  courts.  Story's  Eq.  Plead.,  §§  103,  104; 
McLachlan  v.  Staples,  13  Wis.,  458;  Basaett  v.  Warner,  23 
Wis.,  673;  Lentilhon  v.  Moffat,  1  Edw.  Ch.,  4^51;  Shields  v. 
Thomas,  18  How.,  253. 

The  relief  demanded  by  the  plaintiffs  is,  that  their  right  to 
the  full  legacies  made  to  them  by  the  will  be  established  not- 
withstanding the  payment  to  them  of  a  part  only  of  puch  leg- 
acies upon  the  supposition  and  understanding  that  it  was  the 
whole,  and  a  receipt  in  full  given  therefor  by  them. 

That  such  a  complaint  is  not  multifarious,  when  each  lega- 
tee is  entitled  to  the  same  identical  relief,  is  too  plain  to  be 
questioned.  The  nature  of  the  relief  demanded  also  disposes 
of  anotl\er  question,  viz. :  that  the  payment  of  these  legacies, 
or  the  residue  of  them  unpaid,  cannot  bo  enforced  by  the  cir- 
cuit court,  when  so  established,  by  ordering  a  sale  of  the  lands 
—  the  only  remaining  property  of  the  estate  —  and  converting 
them  into  assets  and  a  fund  for  that  purpose.  It  is  sufiBcient 
to  say  that  no  such  judgment  is  asked.  When  the  rights  of 
the  parties  have  been  adjudicated  and  determined  by  the  proper 
judgment  in  this  case,  the  county  court,  sitting  in  probate, 
may  proceed,  at  the  instance  of  these  plaintiffs  or  the  execu- 
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tors,  to  execute  such  judgment  in  the  manner  directed  by  the 
statute. 

As  to  the  jurisdiction  of  the  circuit  court  in  equity  in  such 
a  case,  the  statute  and  its  various  provisions  relating  to  the 
jurisdiction  of  county  courts  of  the  administration  and  settle- 
ment of  estates  of  deceased  persons,  need  not  be  specially  re- 
cited and  particularly  considered;  but,  once  for  all,  it  may  be 
said  that  the  statute,  in  any  of  its  provisions,  will  not  bear  any 
such  construction  as  to  divest  the  circuit  court,  as  a  court  of 
equity,  of  jurisdiction  of  a  suit  of  this  nature.  The  jurisdic- 
tion of  a  court  of  chancery  of  the  execution  of  trusts,  and 
the  payment  of  legacies  which  are  in  the  nature  of  trusts,  has 
been  too  long  exercised  to  be  now  questioned;  and  no  court  ex- 
cept one  of  plenary  and  general  jurisdiction  in  equity,  and  gov- 
erned by  the  established  rules  and  practice  of  such  courts,  can 
so  well  and  so  fully  exercise  it  in  such  a  case,  to  the  end  sought.- 
It  has  already  been  decided  by  this  court  that  the  county 
courts  have  jurisdiction  in  such  matters  concurrent  with  the 
circuit  court,  or  court  of  chancery  proper,  by  force  of  the 
statute;  but  it  will  require  the  strongest,  clearest  and  most  un- 
equivocal language  of  the  statute  to  make  such  a  jurisdiction 
of  the  county  courts  in  probate  exclusive,  and  no  such  lan- 
guage is  found  in  the  present  statute. 

But,  without  further  discussion,  this  court  has  virtually  de- 
cided the  ^question  in  Brock  et  al.  v.  Chappell^  3i  Wis.,  405, 
where  legatees  under  the  codicil  of  a  will  sought  to  have  their 
legacies  established  by  proof  of  such  codicil,  in  the  county 
court.  Chief  Justice  Dixon,  in  discussing  the  jurisdiction  of 
the  county  court  in  such  a  case,  uses  the  terms  "  county  court" 
and  "court  of  chancery"  in  contradistinction,  as  separate 
courts,  and  the  terms  " court  of  chancery  "  or  "equity  "  as  the 
circuit  court,  and  then  says:  "  It  (the  county  court)  may  grant 
equitable  relief,  or  enforce  a  trust  in  a  case  of  this  nature,  the 
same  as  a  court  of  equity;  andy  although  the  jurisdiction  of 
a  court  of  equity  still  exists,  it  does  not  oust  that  of  the  county 
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court  in  a  proper  case.  The  doctrine  of  equitable  estoppel 
may  be  recognized,  and  its  principles  enforced,  as  well  by  the 
county  court  as  hy  the  court  of  chancein/^  the  jurisdidtion  of 
the  latter  being  concurrent  merely^  in  any  matter  pertaining 
to  the  settlement  of  the  estates  of  deceased  persons." 

This  decision  on  the  point  in  question,  and  this  distinction 
between  the  courts  as  a  county  court  and  a  court  of  equity,  are 
recognized  and  approved  by  Mr.  Justice  Lyon  in  Apj>eal  of 
^  Edward  Schaefner^  41  Wis.,  260. 

In  Wheeler  et  al,  v.  Catlin  et  a?.,  44  "Wis.,  464,  this  court 
refused  to  take  cognizance  of  the  matters  of  this  suit,  on  mo- 
tion to  dismiss  the  appeal;  and  in  the  opinion  of  Mr.  Justice 
Lyon  it  is  said :  "  On  the  final  settlement  of  their  accounts 
as  executors^  or  in  any  appropriate  "proceeding^  the  respond- 
ents are  left  free  to  maintain,  as  against  the  present  appellants 
or  any  of  them^  that  they  have  fully  adminisieved  the  estate 
of  their  testator^  or  that  the  appellants  are  estopped  to  assert 
that  their  legacies  have  not  been  fully  paid,  notwithstanding 
our  judgment  on  this  appeal."  Here,  the  proper  proceeding 
before  the  county  court  is  upon  the  final  settlement  of  the  ac- 
counts of  the  executors,  "  and  any  appropriate  proceeding,"  in 
contradistinction  to  this  method  of  procedure  in  the  county 
court,  must  be  in  a  court  of  equity;  and  to  such  a  proceeding  it 
was  intended  to  refer  the  rights  of  these  plaintiffs  at  their 
election.  This  meaning  is  the  more  obvious  by  the  previous 
language  of  the  opinion:  "It  involves  .the  determination  of 
disputed  facts,  and  demands  a  judicial  trials  in  which  full 
opportunity  to  examine  and  cross-examine  witnesses  will  be 
given  to  all  parties." 

Tlie  plaintiffs  in  this  suit  may  have  very  properly  consid- 
ered themselves  encouraged  to  bring  their  suit  in  this  form 
in  the  circuit  court  or  court  of  equity,  by  these  intimations  of 
this  court  in  that  case.  Whether  the  statute  making  the  juris- 
diction of  the  county  courts  exclusive  ought  to  be  so  con- 
strued as  to  relate  only  to  the  presentation  of  claims,  prop- 
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erly  so  called,  against  deceased  persons,  and  not  to  include 
actions  of  any  other  nature,  as  contended  by  tlie  learned 
counsel  of  the  respondent,  we  do  not  decide,  because  we  are 
not  called  upon  to  decide  a  question  so  broad  and  comprehen- 
sive; but  we  do  decide  that,  as  to  such  matters  of  legacy  and 
trust  as  are  embraced  in  this  suit,  the  jurisdiction  of  the  circuit 
court  is  not  taken  away  by  the  statute. 

The  only  remaining  question  is,  the  conclusiveness  of  the 
receipts  infuU  given  by  tlie  legatee  plaintiffs  to  the  executors, 
upon  the  actual  receipt  by  them  of  only  a  part  of  their  lega- 
cies given  by  the  will,  according  to  the  construction  of  the 
will  and  the  determination  of  the  amount  of  such  legacies  by 
this  court  on  appeal.  The  legacies  of  the  plaintiffs  were  paid 
in  manner  and  amount  strictly  according  to  their  determina- 
tion and  the  construction  of  the  will  by  the  circuit  court  be- 
fore any  appeal  from  such  judgment  of  construction  was  taken 
to  this  court,  and  while  such  judgment  was  in  full  force  and 
effect,  and  binding  upon  the  executors  and  other  parties  in  the 
suit,  including  these  plaintiffs.  According  to  such  judgment 
tliese  legacies  were  at  the  time  actually  and  lawfully  paid  in 
full,  and  the  receipts  in  such  terms  were  accordingly  and  prop- 
erly so  given.  They  were  given  in  view  and  in  consideration 
of  such  judgment,  and  predicated  upon  it,  and  induced 
by  it;  and  it  was  the  understanding  of  all  of  the  parties 
at  the  time  that  they  were  paid  in  full  and  according 
to  the  will  of  the  testator.  Thereafter  an  appeal  was 
taken  from  said  judgment  to  this  court,  and  such  judg- 
ment of  construction  of  the  will  was  reversed,  and  an- 
other construction  of  it  ordered,  by  and  according  to  which 
decision  it  was  made  manifest  for  the  first  time  that 
these  plaintiffs  had  received  less  than  they  were  entitled  to 
have  under  the  will,  and  their  legal  right  to  the  residue  was 
adjudicated  and  established.  The  other  legatees,  who  had  re- 
ceived nothing  under  the  first  construction  of  the  will  by  the 
circuit  court,  have  received  their  legacies  in  full  according  to 
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the  construction  of  the  will  so  ordered  by  this  court  The 
plaintiffs  now  ask  that  their  right  to  the  residue  of  their  lega- 
cies, so  determined  by  this  court  in  the  construction  of  the 
will,  be  established,  notwithstanding  these  receipts. 

Under  such  circumstances,  are  these  receipts  in  full  con- 
clusive of  their  rights  ?  It  is  obvious  at  a  glance  that  these 
receipts  were  not  given  in  aettlertieiit  of  their  legacies,  or  for 
the  purpose  of  a  settlement  of  them;  for  their  rights  had  been 
adjudicated  and  settled  by  a  court  of  competent  jurisdiction, 
and  such  settlement  had  been  recognized  up  to  that  time  by 
all  parties,  and  there  was  nothing  left  open  for  settlement  by 
the  parties  themselves.  It  is  equally  obvious  that  these  re- 
ceipts were  not  given  in  compromise  of  a  disputed  or  ques- 
tionable claim;  for  nothing  was  then  in  dispute  or  question- 
able, but  fixed  and  certain,  and  there  was  nothing  to  form  the 
basis  of  a  compromise.  The  receipts  were  given  with  the  un- 
derstanding that  they  had  received  all  that  they  were  then  en- 
titled to,  or  would  be  entitled  to,  under  and  according  to  the 
will.  The  subsequent  decision  and  construction  of  the  will  by 
this  court  reversed  and  destroyed  the  eflect  of  the  decision 
and  construction  of  the  will  by  the  circuit  court,  and  materi- 
ally changed,  if  they  did  not  utterly  destroy  and  remove,  the 
very  basis,  foundation  and  consideration,  and  the  only  induce- 
ment, of  these  receipts  in  full. 

To  hold  these  receipts  conclusive  under  such  circumstances 
would  be  a  judicial  wrong  and  injustice  without  a  par- 
allel, and  a  perversion  of  equitable  judgment  by  a  court  of 
chancery  without  a  precedent.  There  is  no  such  sacredness, 
or  rather  sacrilege,  about  a  mere  receipt,  which  is  never  to  be 
held  conclusive  if  there  is  any  good  legal  reason  that  it  be  held 
otherwise,  and  which  is  always  subject  to  explanation  and  con- 
struction, in  view  of  the  circumstances  under  which  it  is 
given.  The  law  is,  "  that  the  payment  of  a  part  of  a  debt,  or 
of  liquidated  damages,  is  no  satisfaction  of  the  whole  debt, 
even  when  the  creditor  agrees  to  receive  a  part  for  the  whole, 
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and  gives  a  receipt  for  the  whole  demand."  The  only  excep- 
tion is  when  the  payment  of  the  part  is  in  compromise  of  the 
whole,  which  is  in  dispute,  and  we  have  seen  that  this  was  not 
the  case  here.  2  Parsons  on  Con.,  C14.  "  A  receipt  for  money 
is  peculiarly  open  to  evidence,"  and  may  always  be  explained. 
2  Parsons  on  Con.,  554. 

There  is  far  greater  reason  to  hold  these  receipts  not  conclu- 
sive in  this  case  than  there  was  for  holding  similar  receipts  in 
full  not  conclusive  in  Butler  v.  The  liegents  of  the  Univer- 
sity^ 32  Wis.,  124;  Smith  v.  Schulenherg^  34  Wis.,  41;  and 
Woodman  v.  Clapp^  21  Wis.,  350.  The  demurrer  to  the  com- 
plaint was  properly  overruled. 

By  the  Court, — The  order  of  the  circuit  court  is  aflSrmed, 
with  costs. 

Taylor,  J.,  took  no  part 


Sargeant  vs.  Downet- 

May  IS --May  27, 1880. 

(J)  When  deposit  made  at  depositor  s  risk,    (2)  Pleading, 

1.  An  ajfent  who  deposits  money  of  his  principal  to  his  own  credit  in  a  bank, 

without  the  principal's  consent,  takes  all  the  risk  of  such  deposit. 

2.  When  an  unverified  complaint  for  money  of  the  plaintiff  converted  by 

defendant,  shows  defendant's  liability,  but  the  amount  due  depends  on 
an  accounting,  plaintiff,  even  on  default  of  an  answer,  must  still  make 
proof  of  the  amount;  and  an  answer  which  admits  aU  the  facts  alleged 
in  the  complaint  except  as  to  the  amount  due,  and  contains  no  averments 
which  will  excuse  defendant  from  accounting  to  plaintiff,  is  insufficient 

APPEAL   from  the   Municipal   Court  of    the    City  of 
Ripon. 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
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"  This  is  an  appeal  from  an  order  of  the  municipal  court  of 
the  city  of  JRipon,  sustaininof  the  demurrer  of  the  plaintifiE  to 
the  answer  of  the  defendant.  This  case  was  before  this  court 
on  an  appeal  from  a  similar  order,  and  the  decision  will  be 
found  in  Sargeant  v.  Downey^  45  Wis.,  498.  In  that  case,  as 
in  this,  the  plaintiff  alleges  that  in  1875  the  defendant  was  the 
owner  of  a  cheese  factory;  that  on  or  about  May  1,  1875,  the 
plaintiff^  agreed  with  the  defendant  to  send  his  milk  to  said 
factory  to  be  made  into  cheese  by  the  defendant;  that  defend- 
ant agreed  with  plaintiff  to  receive  his  milk,  make  it  into 
cheese,  sell  the  cheese,  and  receive  and  reserve  from  the  sale 
the  sum  of  two  per  cent,  of  the  amount  of  said  sales  as  his 
compensation  for  making  and  selling  the  cheese,  and  pay  the 
balance  to  the  plaintiff.  The  complaint  further  alleges  that 
under  this  agreement  the  plaintiff  delivered  and  the  defendant 
received  the  said  milk  of  the  plaintiff^  and  manufactured  the 
same  into  cheese  and  sold  the  same,  reserving  the  sum  of  two 
per  cent,  as  per  agreement,  and  refuses  to  pay  the  plaintiff  the 
sum  due  him,  but  has  converted  the  same  to  his  own  use,  to 
the  amount  of  $84.23;  and  it  demands  judgment  for  that  sum, 
with  interest. 

"  The  defendant's  amended  answer  commences  by  denying 
each  and  every  allegation  in  the  complaint,  except  as  therein- 
after expressly  admitted,  and  then  alleges,  as  a  further  answer, 
that  for  several  years  prior  to  1876,  and  during  that  year,  the 
defendant  carried  on  a  cheese  factory,  and  had  been  taking  the 
milk  of  the  patrons  of  said  factory,  and  working  the  same  into 
cheese,  and  making  sale  of  the  same  for  and  as  the  agent  of 
said  patrons,  and  depositing  the  same  in  the  bank  of  "Waupun, 
known  as  the  Corn  Exchange  Bank  or  Hobkirk  Bank,  in  his 
own  name,  until  sufficient  returns  from  sales  were  received  to 
show  the  share  of  each  patron  for  a  month's  time,  or  other  con- 
venient time,  and  then  drawing  checks  therefor,  as  each  patron 
might  call  for  the  same,  for  the  amount  due  him  on  such  sales; 
that  the  same  was  done  in  1875,  in  regard  to  all  the  cheese 
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made,  and  such  money  deposited  with  such  bank  as  nsual;  that 
eaid  bank  was  in  good  repute,  and  generally  reputed  to  be  sol- 
vent; that  such  funds  were  kept  separate  and  apart  from  other 
funds  of  the  defendant;  that  before  sufficient  funds  had  been 
received  from  sales  to  show  what  sums  would  be  due  to  the 
defendant,  or  any  of   said  patrons,  and  befoi-e  plaintiff  had 

called  for  any  of  said  funds,  and  on  or  about  the day 

of  August,  said  bank  became  insolvent,  and  said  money,  or 
nearly  all  of  it,  was  lost,  without  any  neglect  or  fault  of  de- 
fendant; and  that  said  plaintiff  had  supplied  milk  to  said  fac- 
tory, which  had  been  manufactured  into  cheese  by  the  defend- 
ant, and  sold  with  other  cheese  of  said  patrons,  and  the  money 
from  the  same  deposited  and  lost  as  aforesaid;  and  it  denies 
that  he  has  received  any  compensation  for  manufacturing  the 
cheese  for  the  plaintiff;  and  again  alleges  that,  when  the  bank 
failed,  sufficient  returns  from  sales  had  not  been  received  by 
the  defendant  to  show  the  separate  share  of  the  plaintiff,  or  of 
any  other  patron,  in  the  fund  deposited  in  the  said  bank. 

"  The  plaintiff  demurred  to  the  amended  answer  because  it 
does  not  state  facts  sufficient  to  constitute  a  defense,  specify- 
ing certain  reasons  therefor,  which  need  not  be  stated." 

Defendant  appealed  from  an  order  sustaining  the  demurrer. 

The  cause  was  submitted  on  the  brief  of  E,  L.  Runals  for 
the  appellant,  and  briefs  of  TF.  IF.  D,  Turner  for  the  re- 
spondent. 

Taylor,  J.  "We  are  of  the  opinion  that  the  municipal  court 
was  right  in  holding  that  no  defense  to  the  plaintiff's  action 
was  shown  in  the  answer.  The  plaintiff's  complaint,  without 
stating  any  quantity  of  milk  delivered  under  his  contract  with 
the  defendant,  received  by  him  and  manufactured  into  cheese, 
and  sold  by  him,  alleges  that  he  furnished  a  quantity  of  milk 
under  the  contract,  which  was  received  by  the  defendant,  man- 
ufactured and  sold,  and  the  money  received  by  the  defendant 
and  converted  to  his  own  use,  and  alleges  the  amount  so  con- 
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verted  to  be  the  sura  of  $84.23.  Under  this  complaint,  the 
pleadings  not  being  verified,  if  the  defendant  had  made  de- 
fault, the  plaintiff  would  have  been  compelled  to  prove  the 
amount  of  money  received  by  the  defendant  for  the  cheese 
manufactured  out  of  his  milk,  and  sold  by  defendant,  before 
he  could  recover;  and  as  the  answer  expressly  admits  that  the 
plaintiff  did  deliver  milk  to  the  defendant,  that  he  did  manu- 
facture it  into  cheese,  and  did  sell  such  cheese  and  receive  the 
money  therefor,  and  did  not  account  to  the  plaintiff  for  the 
money  so  received,  but  deposited  it  in  the  Waupun  bank, 
which  became  insolvent  and  failed  before  the  plaintiff  demanded 
the  same  of  him,  whereby  the  money  was  lost,  and  sets  up 
this  loss  as  a  defense  for  not  accounting  to  or  paying  the  same 
to  the  plaintiff,  it  seems  very  clear  that  the  plaintifFs  cause  of 
action  is  expressly  admitted,  except  as  to  the  amount  claimed 
in  dollars  and  cents,  and  that  amount  the  plaintiff  would  be 
compelled  to  prove  whether  there  was  an  answer  in  or  not. 
The  atiswer  having  admitted  the  plaintiff's  cause  of  action, 
unless  it  also  contains  facts  which,  if  proved,  would  excuse 
the  defendant  from  accounting  to  the  plaintiff  for  the  money 
received  by  him  on  the  sale  of  the  cheese,  it  does  not  state 
facts  constituting  a  defense. 

The  facts  alleged,  by  way  of  excuse  for  not  paying  over  the 
money,  are,  that  it  was  his  custom  to  deposit  the  money  re- 
ceived by  him  on  the  sale  of  the  cheese  manufactured  from 
the  milk  of  his  patrons  in  the  Waupun  bank,  in  his  own  name, 
and  to  his  own  credit,  and,  at  stated  periods,  when  he  ascer- 
tained the  amount  due  to  each  patron,  to  pay  that  amount  by 
his  check  on  the  bank,  and  that  he  kept  ,the  money  so  received 
on  deposit  in  the  bank  separate  from  his  other  funds;  but  he 
does  not  allege  that  this  fact  was  known  to  any  of  his 
patrons,  nor  that  it  was  known  to  the  plaintiff;  and 
the  allegation  that  he  paid  his  patrons  in  his  own  checks  on 
the  Waupun  bank  would  not  tend  to  prove  any  notice  to  his 
patrons  that  he  kept  the  money  derived  from  the  sale  of  the 
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cheese  of  his  patrons  as  a  separate  fund  in  said  bank.  It 
seems  to  us  quite  clear  that,  unless  there  was  an  express  or  im- 
plied agreement  on  the  part  of  the  patrons  of  the  defendant 
that  he  should  deposit  in  the  bank  in  his  own  name  the  money 
received  on  the  sales  of  cheese  manufactured  from  their  milk, 
there  can  be  no  pretense  that  in  case  of  loss  of  the  money  the 
loss  should  fall  upon  them.  When  the  agent  deposits  in  his 
own  name  the  money  of  his  principal  in  a  bank,  without  an 
express  or  implied  authority  from  the  principal  to  do  so,  such 
deposit  is  a  conversion  of  the  money  to  the  use  of  the  agent, 
as  much  as  if  he  loaned  the  same  to  his  neighbor  and  took  his 
note  for  it.  The  deposit  is  a  loan  to  the  bank,  and  the  depos- 
itor becomes  the  creditor  of  the  bank  for  the  amount  of  his 
deposit.  When,  therefore,  the  agent  deposits  money  of  his 
principal  to  his  own  credit  in  a  bank,  or  loans  it  to  an  indi- 
vidual, unless  it  be  done  with  the  consent  of  the  principal,  the 
agent  takes  all  the  risks  which  attend  such  deposit  or  loan. 
Story  on  Agency,  §  208,  note  2,  and  cases  cited.  As  there  is 
nothing  in  the  answer  which  shows,  or  tends  to  show,  that  the 
deposit  in  the  Waupun  bank  was  made  with  express  or  im- 
plied assent  of  the  plaintiff,  the  failure  of  the  bank  is  no  ex- 
cuse for  the  non-payment  of  the  money  to  the  plaintiff. 

By  the  Court, —  The  order  of  the  municipal  court  is  af- 
firmed, and  the  cause  remanded  for  further  proceedings 
according  to  law. 
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\ 
Johnson,  Administrator,  vs.  The  Chicago  &  Nobthwestern 
E.viLWAT  Company. 

May  13 —May  27,  1880.  . 

Railroads:  Negligence:  Court  and  jury. 

The  operation  of  a  railway  over  and  along  public  highways  in  a  village  or 
city  being  necessarily  attended  with  great  peril  to  human  life  and  prop- 
erty, railway  companies  are  held  to  the  utmost  care  on  the  part  of  their 
servants  to  avoid  inflicting  injury  under  such  circumstances.  And  in  this 
action  against  a  company  for  the  killing  of  a  child  of  six  years  by  a  train 
while  crossing  a  city  street,  a  judgment  of  nonsuit  is  reversed  on  the 
ground  that  the  questions  of  negligence  on  defendant's  part,  and  con- 
tributory negligence  of  the  child  or  its  parents,  should  have  been  sub- 
mitted to  the  jury,  on  the  evidence. 

APPEAL  from  the  Circuit  Court  for  Calumet  County. 

Action  for  an  injury  to  plaintiff's  intestats,  which  resulted  in 
his  death,  and  which  is  alleged  to  have  been  caused  by  defend- 
ant's negligence.  After  plaintiff's  evidence  was  in,  the  court, 
on  defendant's  motion,  ordered  a  nonsuit.  Plaintiff  appealed 
from  the  judgment. 

Submitted  for  the  appellant  on  the  brief  of  Tracy  <&  Bailey. 

Brief  for  the  respondent  by  JF^.  J.  Zamby  and  oral  argument 
by  I£r.  Lamb  and  Wm.  F.  Vilas. 

Cole,  J.  The  nonsuit  can  only  be  sustained  npon  the 
'grounds,  j?r«^,  that  the  jury  would  not  have  been  warranted  in 
finding,  upon  the  evidence,  negligence  upon  the  part  of  the 
servants  of  the  defendant;  or  second,  that  the  evidence  did 
show  negligence  on  the  part  of  the  boy,  or  his  parents,  which 
contributed  to  the  injury.  A  glance  at  the  testimony  will  show 
that  the  nonsuit  was  wrong  upon  either  ground.  The  boy  was 
about  six  years  old,  and,  as  we  understand  the  testimony,  was 
killed  at  a  place  where  the  railroad  track  crossed  a  public  street 
in  Fort  Howard.  The  highway  was  one  much  traveled  by 
Vol.  XL1X.-34 
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little  children,  who  crossed  the  track  at  that  place  daily  on  their 
way  to  school.  The  boy  himself  attended  school,  but,  as  his 
parents  lived  north  of  the  crossing,  he  had  no  occasion  to  go 
along  that  street  in  returning  from  or  going  to  school.  But  it 
appears  that  the  children  of  about  fifty  families,  living  on  the 
south  side  of  what  is  spoken  of  in  the  testimony  as  the  "  slough 
bridge,"  have  to  go  over  this  railroad  crossing  in  order  to  reach 
the  school-house  on  the  west  side  of  the  track;  and  it  is  very 
obvious,  from  all  of  the  surroundings,  that  the  crossing  was  one 
which  required  great  vigilance  and  care  on  the  part  of  the  ser- 
vants of  the  company  to  prevent  injuries  to  persons  in  the 
street  while  runnins:  its  eno:iues  and  cars  across  the  street  at 
that  place. 

The  jury  might  reasonably  have  found  that  the  engineer  did 
not  exercise  the  prudence  and  care  required  under  the  circum- 
stances; that  he  was  guilty  of  negligence  in  not  looking  out 
of  the  window  on  the  side  of  the  engine  to  see  whetjier  there 
was  any  person  in  the  street  at  the  crossing  who  was  in  danger 
of  being  injured  by  collision.  A  proper  regard  for  the  lives 
and  safety  of  persons  on  the  street,  at  that  place,  would  seem 
to  impose  at  least  that  degree  of  care  and  vigilance  upon  the 
servants  of  the  company.  If  the  engineer  had  even  looked 
out  of  his  window,  as  he  approached  the  crossing,  possibly  he 
might  have  seen  the  little  boy  playing  in  the  highway,  and 
have  stopped  his  engine  in  time  to  have  avoided  the  accident. 
At  all  events,  the  question  should  have  been  submitted  to  the 
jury  to  determine  whether,  under  the  circumstances,  the  ser- 
vants of  the  defendant  exercised  reasonable  vigilance  and  care 
to  avoid  inflicting  injury  upon  persons  in  the  street  at  that 
crossing. 

The  evidence  was  not  so  clear  exculpating  the  defendant  as 
to  justify  the  court  in  withdrawing  the  case  from  the  consid- 
eration of  the  jury.  The  learned  counsel  for  the  defendant 
assumed,  in  his  argument,  that  the  evidence  showed  that  the 
boy  was  killed  upon  the  track  northward,  towards  the  switch. 
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at  qnite  a  distance  beyond  the  limits  of  the  highway,  where 
he  had  no  right  to  go.  But  we  do  not  so  understand  the  tes- 
timony. Mrs.  Vandenburg,  who  saw  the  boy  when  he  was 
struck  by  the  engine,  testified,  in  substance,  that  he  was  upon 
the  railroad  track  in  the  highway^  playing  with  something  in 
the  sand.  She  says  she  saw  the  boy,  with  another,  jump  from 
the  foot- board  on  the  back  of  the  engine  as  it  passed  north- 
ward across  the  highway,  when  "  he  seemed  to  lie  down  in  the 
street^  and  fuss  around  in  the  sand  as  if  playing  with  some- 
thing, and  when  he  heard  the  bell  ringing  he  looked  up  and 
turned  around,  and  tried  to  get  out  of  the  way.  He  turned 
about  and  saw  the  other  little  boy,  his  playmate,  get  off  on  the 
other  side  of  the  track.  He  turned  to  that  side,  and  tried  as 
if  he  wanted  to  get  over  to  the  other  side  from  the  side  he  was 
on,  and  the  engine  came  and  killed  him  before  he  could  get 
out  of  the  way." 

This  was  the  only  witness  sworn  who  was  able  to  state  where 
the  boy  was  wlien  he  was  struck  by  the  engine,  and  she  dis- 
tinctly says  that  he  was  in  "  the  middle  of  the  road,  right  in 
the  track  between  the  two  rails."  But  he  was  upon  the  high- 
way, where  he  had  a  lawful  right  to  go,  and  while  there,  yield- 
ing to  a  "  childish  instinct,"  or  impulse,  had  stopped  for  a 
moment  to  play  with  something  in  the  highway  which  at- 
tracted his  attention.  And  had  the  engineer  been  vigilant  and 
careful,  and  looked  out  of  the  window  of  the  locomotive  as  he 
approached  the  crossing,  it  is  barely  possible  he  might  have 
seen  the  boy  in  time  to  have  saved  his  life  by  stopping  his  en- 
gine. It  seems  needless  to  remark  that  the  operation  of  a  railway 
over  and  along  public  streets  in  a  village  or  city  is  necessarily 
attended  with  great  peril  to  human  life  and  property,  especially 
under  the  circumstances  disclosed  in  the  testimony  in  this  case; 
consequently  the  utmost  care  should  be  exercised  by  the  ser- 
vants of  the  corporation  to  avoid  injury.  Butler  v.  Mil.  <& 
St.  Paul  Railway  Co.^  28  Wis.,  487. 

So  in  respect  to  the  other  question,  namely,  whether  the  boy 


Digitized  by  LjOOQ IC 


532  SUPKEME  COURT  OF  WISCONSIN, 

Graliam  and  others  vb.  The  C,  M.  &  St  P.  R'y  Co. 

or  his  parents  were  guilty  of  contributory  negligence:  this  also 
should  have  been  submitted  to  the  jury  upon  the  evidence. 
Many  children  of  as  tender  age  as  this  boy  was,  are  permitted 
by  their  parents  to  be  in  the  public  streets,  or  sent  alone  to 
school.  It  cannot  be  said,  as  a  matter  of  law,  that  in  such 
cases  parents  or  guardians  fail  to  exercise  due  care  and  pru- 
dence in  lookino^  after  their  children  or  wards.     "  Leojal  neo:li- 

o  on 

gence  is  the  omission  of  such  care  as  persons  of  ordinary  pru- 
dence exercise  and  deem  adequate  to  the  circumstances  of  the 
case."  Grover,  J.,  in  Mangaya  v.  BrooJclyn  Railroad  Co.^ 
38  N.  T.,'455-7.  It  was  for  the  jury  to  say  whether  the  par- 
ent or  this  child  —  regard  being  had  to  his  age  and  intelli- 
gence—  used  that  degree  of  care  required  under  the  circum- 
stances. Thurber  v.  Harlem  B.  M.  <&  F.  R,  R.  Co.^  60  N. 
T.,  326;  Ewen  v.  C.  cfi  N.  W.  Railway  Co,,  38  Wis.,  614 
By  the  Court,  — Judgment  reversed,  and  new  trial  ordered. 


GRA.HAM  and  others  vs.   The   Chicago,  Milwaukee  &  St. 
Paul  Railway  Company.. 

May  13 --May  ZJ,  1880, 
Amendment  of  complaint, 

A  complaint  against  a  railway  company  for  the  statutory  penalty  for  charg- 
ing and  receiving  for  the  carriage  of  freight  a  greater  sum  than  was  al- 
lowed by  the  statute,  may  be  amended,  after  the  repeal  of  the  statute, 
so  as  to  go  merely  for  the  amount  wrongfully  taken  in  excess  of  the 
statutory  rates.    Smith  v.  Railway  Co.,  ante,  p.  443,  followed. 

APPEAL  from  the  Circuit  Court  for  Crawford  County. 

This  action  was  commenced  before  the  repeal  of  sec.  6,  cli. 
273  of  1874,  commonly  known  as  the  "  Potter  Law,"  and  was 
for  the  penalty  provided  by  that  section  for  charging  and  re- 
ceiving for  the  carriage  of  freight  a  sum  in  excess  of  the  rates 
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prescribed  by  that  act.  After  the  repeal  of  that  section  by 
sec  13,  ch.  57  of  1876,  plaintiffs  amended  their  complaint,  so 
as  to  charge  defendant  merely  with  the  difference  between  the 
rates  demanded  and  paid  and  the  rates  fixed  by  the  statute  in 
force  at  the  time  of  the  carriage.  The  printed  case  does  not 
set  forth  the  amended  complaint;  bat  it  seems  to  have  been 
similar  in  form  to  that  in  Smith  v.  C.  <&  If.  W.  Wy  Co,^  aiite^ 
p.  443.  Defendant  moved  to  strike  the  amended  complaint 
from  the  files  of  the  court,  on  the  ground  that  the  so  called 
amendments  were  not  such  as  are  allowed  by  law,  but  changed 
the  action  from  one  in  tort  for  a  statutory  penalty  to  one  on 
implied  contract;  and  it  appealed  from  an  order  denying  the 
motion. 

John  W,  Cari/y  for  the  appellant,  to  the  point  that  the  amended 
complaint  states  a  cause  of  action  on  an  implied  contract  for 
money  had  and  received,  argued  substantially  as  follows:  The 
allegations  in  the  complaint  are  to  the  effect  that  defendant, 
having  plaintiffs'  property  in  its  possession,  and  having  a  lien 
thereon,  claimed  a  larger  amount  than  plaintiffs  were  will- 
ing to  allow,  and  larger  than  the  courts  have  since  decided  it 
was  entitled  to,  and  refused  to  deliver  the  property  to  plaintiffs 
except  upon  payment  of  the  amount  demanded;  and  that 
plaintiffs  paid  the  amount  under  protest,  and  took  the  prop- 
erty. These  facts  are  suflScient  to  sustain  an  action  of  assump- 
sit, for  money  had  and  received;  but  not  sufficient  to  sustain 
an  action  of  tort  The  gravamen  of  the  action  is  not  in  tort, 
but  in  contract.  It  is  not  alleged  that  the  defendant,  knowing 
that  it  was  only  entitled  to  the  amount  tendered  by  plaintiffs, 
willfully  procured  the  payment  of  a  larger  sum ;  and  there  is 
no  issiuible  allegation  whatever  that  there  was  any  fraud  or 
wrong  intended  or  committed  by  the  defendant.  True,  the 
complaint  states  that  defendant  "unlawfully  demanded,  ex- 
torted, charged,  took  and  received,"  etc.;  but  these  words  do 
not  characterize  the  action.  Tort  cannot  be  charged  except  by 
alleging  facts  which  show  a  tortious  or  unlawful  act.     Super- 
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visors  of  Kewaunee  Co.  v.  Decker^  30  Wis.,  624.  When  a 
party  fails  to  pay  his  note  or  to  perform  any  other  contract  ob- 
ligation, it  is  easy  to  allege  that  he  wrongfully  or  unlawfully 
does  so;  but  this  does  not  make  the  action  one  in  tort. 
2  Chitty's  PL,  90.  It  is  true  that  common  carriers  may  be 
sued  on  their  contracts,  or  upon  a  debt  which  arises  under  the 
custom  of  the  realm,  for  acts  or  omissions  in  regard  to  trans- 
portation of  goods  received  by  them  for  carriage;  but  this 
rule  would  not  allow  a  suit  in  tort  against  the  common  carrier 
for  money  had  and  received  in  payment  for  such  carriage,  or 
alleged  payment  thereof,  when  only  assumpsit  could  be  main- 
tained on  the  same  facts  against  any  person  not  a  common 
carrier. 

For  the  respondent  there  was  a  brief  by  Hazelton  &  ProviSy 
and  oral  argument  by  Mr.  Provis.  They  relied  on  the  de- 
cision in  Smith  V,  C.  <&  N.  W.  Railway  Co.^  ante^  p.  443,  and 
the  cases  there  cited. 

Orton,  J.  This  case  is  ruled  by  the  opinion  in  the  case  of 
Smith  V,  The  Chicago  &  Northwestern  Railway  Co.^  decided 
at  the  present  term. 

We  have  carefully  reconsidered  that  opinion,  in  the  light  of 
the  argument  and  authorities  of  the  learned  counsel  of  the 
appellant,  as  well  as  of  the  learned  counsel  of  the  appellant 
in  the  above  case  on  motion  for  a  rehearing,  and  can  find  no 
good  reason  for  changing  it. 

By  the  Court. — The  order  of  the  circuit  court  is  aflBrmed, 
with  costs,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 


Digitized  by  LjOOQIC 


JANUARY  TERM,  1880.  535 

Merrell  vs.  Campbell,  County  Clerk,  Garnishee. 

Mebrell  vs.  Campbell,  County  Clerk,  Garnishee. 

May  U  — May  Z1,  1880, 

Garnishment  of  counties  or  tlieir  officers, 

1.  A  municipal  corporation  (in  this  case  a  county)  is  not  subject  to  garnish- 

ment; and  one  who  holds  property  of  a  debtor  merely  as  agent  of  such 
a  corporation  cannot  be  garnished  in  respect  thereof. 

2.  Even  if  a  county  were  liable  to  garnishment,  the  process  would  not  reach 

an  undelivered  county  order  in  favor  of  the  debtor,  in  the  county  clerk's 
hands. 

3.  A  delivery  of  such  an  orler  by  the  clerk  to  the  sheriff,  upon  service  of 

process  of  garnishment,  does  not  bind  the  county  and  subject  it  to 
garnishment. 

APPEAL  from  tbe  Circuit  Court  for  Crawford  County. 

The  board  of  supervisors  of  Crawford  county  allowed  cer- 
tain claims  of  the  principal  defendant,  Bryan  J.  Castle,  against 
the  county;  and,  pursuant  to  the  direction  of  the  board,  county 
orders  for  the  sum  so  allowed,  payable  to  Castle,  were  made 
out  by  the  appellant,  James  E.  Campbell^  the  county  clerk, 
and  signed  by  the  proper  oflBcers.  These  orders  w6re  not  de- 
livered to  Castle,  but  immediately  after  they  were  so  made  out 
and  signed,  and  before  they  had  been  detached  from  the  stub 
book  in  the  clerk's  oflBce,  the  clerk  was  summoned  as  garnishee 
of  Castle  at  the  suit  of  Merrell^  the  plaintiff.  The  clerk  de- 
livered the  orders  to  the  sheriff  who  served  the  process,  and 
answered  and  proved  the  facts  above  stated.  The  circuit  court 
rendered  judgment  against  the  garnishee,  holding  him  liable 
as  such,  and  directed  that  the  orders  be  paid  or  delivered  into 
court  for  the  use  of  the  plaintiff.  Campbell^  the  county  clerk, 
appealed  from  the  judgment. 

Briefs  for  the  appellant  by  Thomas  cfe  Fuller^  and  oral 
argument  by  0,  B.  Thomas. 

Brief  for  the  respondent  by  M,  M.  <&  D.  Webster^  and  oral 
argument  by  M,  M.  Webster. 
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Lyon,  J.  Until  the  county  orders  in  question  were  deliv- 
ered to  Castle,  he  had  no  property  in  them.  Before  such  de- 
livery, it  was  competent  for  the  board  of  supervisors  to  recon- 
sider their  action  in  allowing  Castle's  accounts,  and  to  direct 
the  orders  to  be  cancelled.  Had  the  board  done  so,  the  rem- 
edy of  Castle  would  have  been  upon  his  original  claims  against 
the  county,  not  upon  the  orders  which  had  never  been  deliv- 
ered to  him.  In  this  respect  the  case  is  the  same  as  though 
A.,  being  indebted  to  B.,  agrees  to  give  the  latter  his  note  for 
the  amount  of  the  debt,  and  actually  makes  out  and  signs  a 
note  therefor,  but  does  not  deliver  it  to  B.  While  the  note 
remains  undelivered,  B.  cannot  maintain  an  action  upon  it. 
His  remedy  is  upon  the  original  debt.  In  the  case  supposed, 
a  garnishee  proceeding  against  A.  at  the  suit  of  a  creditor  of 
B.  might  reach  the  original  indebtedness,  but  most  certainly 
it  would  not  reach  the  undelivered  note.  So  in  this  case  the 
garnishee  proceeding  against  the  county  clerk  (were  there  no 
other  impediment)  cannot  reach  the  undelivered  county  orders. 

But  there  is  another  and  an  insurmountable  impediment  to 
a  recovery  against  the  garnishee.  The  county  clerk  is  the  mere 
agent  or  instrument  of  the  board  of  supervisors;  his  custody 
of  the  orders  in  question  was  the  custody  of  the  county;  and, 
although  this  garnishee  proceeding  is  in  form  against  the 
county  clerk,  in  substance  and  legal  effect  it  is  against  the 
county.  It  has  been  the  settled  law  of  this  state  for  nearly  twenty 
years,  that  a  municipal  corporation  is  not  subject  to  garnish- 
ment; audit  is  too  late  to  change  the  rule  by  judicial  deter- 
mination. Buriiham  v.  Fond  du  Lac^  15  Wis.,  193 ;  Buff  ham 
V,  Rdciney  26  Wis.,  449.  The  principle  of  the  rule  was  also  as- 
serted in  Hill  V.  La  Crosse  <&  Mil.  Railroad  Co,j  14  Wis.,  291. 

We  think  that  proper  exceptions  were  taken  to  present  the 
questions  here  determined;  and  also  that  the  delivery  of  the 
orders  by  the  clerk  to  the  sheriff  has  no  significance.  Such 
delivery  cannot  operate  to  bind  the  county,  whose  instrument 
the  clerk  is,  or  to  subject  it  to  garnishment. 
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By  the  Court.  —  The  judgment  of  tbe  circuit  court  is 
reversed,  and  the  cause  remanded  with  directions  to  that  court 
to  dismiss  the  garnishee  proceedings. 


Hill  vs.  Tbainer. 
May  14 —  May  21, 1880, 


Partnership  :  Bankruptcy.  Discharge  of  one  partner  does  not  affect  lia* 
bility  of  co-partner  for  debt  of  firm.  Effect  on  mutual  liability  of  part- 
ners. 

Where  one  of  two  former  partners  is  under  obligation  to  the  other  to  pay 
a  partnership  debt,  bis  discharge  in  bankruptcy,  though  obtained  in  pur- 
suance of  a  compositiojt  with  his  creditors,  including  a  creditor  of  the 
former  firm,  while  it  relieves  him  from  hw  obligation  to  his  former  part- 
ner to  pay  the  firm  debt,  does  not  discharge  such  former  partner  from 
liability  for  the  unpaid  balance  of  such  debt;  and  a  new  promise  by  the 
bankrupt  to  his  co-debtor,  made  pending  the  bankruptcy  proceedings  or 
afterwards,  t^  pjy  such  balance,  is  binding. 

APPEAL  from  the  Circuit  Court  for  Crawford  County. 

Plaintiff,  having  been  compelled  in  1876,  as  he  avers,  to  pay 
a  certain  sum  as  balance  due  M.  E.  Fuller  &  Co.,  of  Madison, 
on  notes  given  them  in  1871  by  himself  and  defendant  as  part- 
ners in  business  (under  the  firm  name  of  Trainer  «&  Hill), 
brought  this  action  to  recover  the  amount  so  paid,  alleging 
a  contract  between  himself  and  defendant,  at  the  time  the 
partnership  was  dissolved,  by  which  the  latter  agreed  to  pay 
said  notes.  The  answer  contained  a  general  denial,  and  set  up 
a  discharge  of  defendant  in  bankruptcy,  in  1875. 

The  case  is  thus  further  stated  by  Mr.  Justice  Tatlob: 

"The  evidence  shows  that  previous  to  January,  1872, 
the  appellant  and  respondent  were  partners  in  business; 
that  some  time  in  January,  1872,  they  dissolved  partnership. 
Trainer  retaining  most  of  the  assets  of  the  firm,  and  binding 
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himself,  in  writing,  to  pay  and  settle  all  the  debts  of  the  firm 
and  save  the  appellant  harmless  as  to  such  debts.  The  follow- 
ing is  a  copy  of  the  agreement  of  the  parties,  made  at  the 
time  of  the  dissolution  of  the  partnership: 

" '  This  indenture,  made  and  concluded  this  23d  of  January, 
1872,  by  and  between  James  C.  Trainer^  party  of  the  first 
part,  and  A.  A.  JBill,  party  of  the  second  part,  witnesseth: 
That  for  and  in  consideration  of  the  sum  of  $1,500,  to  me,  the 
party  of  the  second  part,  in  hand  paid  by  the  party  of  the  first 
part,  the  receipt  whereof  is  hereby  acknowledged,  I,  the  said 
party  of  the  second  part,  hereby  assign  and  set  over  to  the  party 
of  the  first  part  all  my  right,  title  and  interest  in  and  to  the 
firm  of  Trainer  &  Hill.  And  it  is  hereby  agreed  that  the  said 
J.  C.  Trainer  is  to  pay  all  liabilities  of  the  said  firm  of  Trai- 
ner &  Hill,  and  to  have  all  debts,  dues  and  demands  owing  to 
said  firm,  excepting  those  sold  and  turned  over  to  said  jE[ill  for 
part  liquidation  of  the  said  sum  of  $1,500.    J.  C.  Trainee. 

A.  A.  Hill.' 
"  The  evidence  also  shows  that  in  1871,  and  before  the  dis- 
solution, the  partners  had  given  their  notes  to  M.  E.  Fuller  & 
Co.,  one  for  $200  and  one  for  $100,  due  January  1,  1872;  and 
also  one  for  $20^.43,  due  November  1,  1871;  that  a  portion  of 
these  three  notes  remained  unpaid  in  1876,  and  the  holders 
presented  the  notes  to  the  plaintiff,  and  he  paid  thereon  the 
sum  of  $141 ;  and  for  that  amount  and  the  interest  thereon 
the  plaintiflF  demanded  judgment. 

"  Upon  the  trial,  the  defendant  showed  that,  after  the  disso- 
lution of  the  partnership,  he  became  insolvent  and  was  dis- 
charged from  his  debts  in  bankruptcy;  and  introduced  his 
discharge  in  bankruptcy  in  evidence,  of  which  the  following  is  a 
copy: 

"  *  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Wisconsin.  In  the  matter  of  J.  C.  Trainer^  of 
Prairie  du  Chien,  Crawford  county,  Wisconsin,  bankrupt. 
In  bankruptcy. 
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"*  Western  District  of  Wisconsin — ss.: 

"  'Whereas  J.  C.  Trainer  has  been  duly  adjudged  a  bank- 
rupt under  the  act  of  congress  establishing  a  uniform  system 
of  bankruptcy  throughout  the  United  States,  and  appears  to 
have  conformed  to  all  the  requirements  of  the  law  in  that  be- 
half, it  is  therefore  ordered  by  the  court  that  said  J,  C, 
Trainer  be  forever  discharged  from  all  debts  and  claims  which 
by  said  act  are  made  provable  against  his  estate,  and  which 
existed  on  the  29th  day  of  November,  1873,  on  which  day  the 
petition  for  adjudication  was  filed  by  his  creditors,  excepting 
such  debts,  if  any,  as  are  by  said  act  excepted  from  the  opera- 
tion of  a  discharge  in  bankruptcy. 

"  '  Given  under  my  hand  and  the  seal  of  the  court,  at  Madi- 
son, in  said  district,  on  the  13th  day  of  February,  1875. 

[l.  8.]  James  C.  Hopkins,  Judge.' 

"  Defendant  then  rested  his  defense. 

"  The  plaintiff  then  gave  in  evidence  a  promise  made  on  the 
part  of  the  defendant,  both  during  the  pendency  of  the  proceed- 
ings against  him  in  bankruptcy  and  after  his  discharge,  to  pay 
and  settle  this  claim  of  Fuller  &  Co.  and  protect  the  plaintiff 
against  the  same.  To  rebut  this  evidence  on  the  part  of  the 
plaintiff,  the  deposition  of  the  defendant  was  read  in  evidence 
on  his  part,  and  among  other  things  he  testified:  *I  think 
about  two  weeks  after  my  discharge  in  bankruptcy  I  met 
plaintiff  in  Prairie  du  Chien,  near  my  house.  He  asked  me  if 
I  had  settled  up  and  got  through  bankruptcy,  and  if  I  had  set- 
tled with  the  creditors,  and  upon  what  terms.  I  told  him  I 
had  obtained  my  discharge  in  bankruptcy;  and  he  then  asked 
me  if  all  the  creditors  had  signed  a  petition  for  discharge,  and 
if  Fuller  &  Co.  had  signed  my  petition  and  discharge,  and  if 
I  had  settled  with  them ;  and  I  said  they  had,  and  that  Fuller 
&  Co.  had  signed  off  with  the  rest  of  the  creditors,  and  I  had 
settled  with  Fuller  &  Co.  I  then  told  him  I  was  going  away 
to  California,  and  all  the  papers  relating  to  my  discharge  and 
settlefment  were  of  record  in  Madison,  and  if  he  wanted  he 
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could  go  there  and  get  a  copy  at  any  time.  I  never,  at  any  time 
after  my  discharge  in  bankruptcy,  or  while  said  bankruptcy  pro- 
ceedings were  pending,  or  at  any  other  time  or  times  whatever, 
said  to  the  plaintiff  that  the  notes  of  Fuller  &  Co.,  executed 
by  the  firm,  had  been  fully  paid  by  me.  I  never  told  him  any- 
thing of  the  kind.  I  never  at  any  time  stated  to  or  promised 
plaintiff  that  I  would  pay  said  notes,  or  any  of  them,  or  that 
he  need  not  give  liimself  any  uneasiness  about  them.  I  nevjer 
made  any  such  representation,  but,  on  the  contrary,  at  the  time 
we  had  our  last  conversation,  plaintiff  knew  that  I  had  settled 
with  Fuller  &  Co.  for  fifty  cents  on  the  dollar,  and  had  been 
discharged  in  bankruptcy.  I  am  not  certain  as  to  the  exact 
amount  for  which  Fuller  &  Co.  settled  in  bankruptcy  proceed- 
ings, but  the  papers  will  show.  I  think  it  was  fifty  cents  on 
the  dollar.  "Whatever  the  amount  was,  I  informed  plaintiff  of 
it  in  my  last  conversation  with  him.' 

"The  learned  circuit  judge  instructed  the  jury,  amongst 
other  things,  as  follows: 

"  *  1.  A  promise  tp  pay  a  debtor  a  specific  debt,  made  after 
an  adjudication  in  bankruptcy,  but  before  discharge,  is  such  a 
promise  as  may  avoid  the  effect  of  a  discharge. 

"  *  2!  A  promise  to  pay  a  debt  after  a  discharge  is  valid  and 
may  be  enforced.' 

"  The  third,  fourth,  fifth  and  sixth  instructions  are  not  ma- 
terial to  the  points  discussed  in  tliis  opinion. 

" '  7.  A  statement  made  to  a  joint  co-debtor,  pending  bank- 
ruptcy proceedings,  that  he  would  see  the  joint  debts  all  set- 
tled, he  at  the  time  of  making  such  statement  resting  under  a 
previous  valid  agreement  to  pay  the  joint  debts,  is  legally 
bound  by  his  promise  to  protect  his  joint  debtor  against  the 
liability  referred  to.  If  he  settles  it  in  any  way  so  that  his  co- 
debtor  is  no  longer  bound  legally  to  pay  it,  he  complies  with 
his  understanding. 

" '  8.  In  this  case,  did  the  defendant  promise  to  pay  those 
notes  of  Trainer  &  Hill?    The  plaintiff  says  he  did;  thede- 
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fendant,  it  is  claimed,  says  he  did  not.  Which  will  you  be- 
lieve? 

"  '  9.  If  you  find  that  the  promise  was  made  by  defendant  to 
plaintiff  to  pay  these  notes,  or  settle  them  with  Fuller  &  Co., 
the  next  question  is.  Has  the  plaintiff  shown  that  the  defend- 
ant did  not  settle  them? 

** '  10.  The  defendant  says  he  did  settle  them.  If  he  did, 
he  is  clear  of  liability. 

" '  11.  The  plaintiff  says  that  he  paid  $141.16  to  Fuller  & 
Co.  on  these  notes.  If  Trainer  had  settled  them  before  this, 
it  was  an  uncalled  for  act  of  the  plaintiff,  and  he  cannot  re- 
cover of  the  defendant.  Is  there  any  evidence  showing,  or 
tending  to  show,  that  Trainer  had  failed  to  settle  the  notes, 
as  against  his  statement  that  he  had  settled  them  with  Fuller 
&  Co?' 

"  The  plaintiff  requested  the  court  further  to  instruct  the 
jury:   * 

" '  1.  The  proceedings  in  bankruptcy  of  Trainer^  and  the 
certificate  of  discharge  as  a  bankrupt,  would  not  prevent  Ful- 
ler ife  Co.  from  collecting  these  notes,  or  the  balance  due  on 
them,  of  Mr.  Rill;  and  if  he  did  not  pay  these  voluntarily, 
they  could  collect  the  balance  of  him.'  The  court  gave  the  in- 
struction, with  this  qualification  added:  ^  This  is  true,  that 
they  could  collect  the  balance  unless  Trainer  had  settled  them. 
But  in  that  case  the  discharge  would  release  Trainer  as  against 
Hill,  unless  there  was  such  a  subsequent  promise  as  would 
bind  him.' ,  The  plaintiff  excepted  to  the  modification  given  by 
the  court. 

"  *  2.  If  the  jury  believe  that  a  short  time  before  defendant's 
discharge  in  bankruptcy,  on  plaintiff  speaking  to  defendant  in 
reference  to  his  putting  in  his  claim  before  the  bankrupt 
court,  defendant  told  plaintiff  he  need  not  do  so,  but  that  he, 
defendant,  would  settle  it,  such  a  statement  by  defendant, 
especially  if  frequently  repeated  in  substance  by  him  to  plaint- 
iff, is  evidence  to  show  a  new  promise  by  the  defendant  to  de- 
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feat  the  bar  of  the  certificate  in  bankruptcy  with  respect  to 
claims  referred  to  in  such  statement.'  The  court  gave  the  in- 
struction with  these  qualifying  words  added:  'Unless  it  ap- 
pears that  he  did  settle  it.'  The  plaintiff  excepted  to  the 
qualifying  words.  He  also  excepted  to  instructions  numbered 
8,  9,  10  and  11." 

The  defendant  had  a  verdict;  a  new  trial  was  refused;  and 
plaintiff  appealed  from  a  judgment  on  the  verdict. 

For  the  appellant  there  was  a  brief  by  J.  T.  (&  Geo.  MilUy 
and  oral  argument  by  J.  T.  Mills: 

Even  if  the  defendant  mistook  the  legal  effect  of  his  dis- 
charge in  bankruptcy,  plaintiff  was  not  responsible  for  such 
mistake,  and  could  still  rely  upon  his  promise.  Town,  of 
Rochester  v.  Alfred  Barik^  13  Wis.,  432;  Danaher  v.  Pren- 
tisSj  22  id.,  318.  The  court,  in  its  charge  to  the  jury  and  in 
its  modification  of  the  instructions  asked  by  plaintiff,  assumed 
that  there  was  testimony  to  the  effect  that  defendant  had 
"settled"  the  claims  in  suit  before  plaintiff  took  them  up. 
Taking  this  word  in  thg  sense  of  "  paid  in  full,"  as  evidently 
intended  by  the  court  and  understood  by  the  jury,  there  was 
no  such  evidence;  and  the  jury  were  manifestly  misled.  A 
promise  by  which  a  creditor  is  led  to  refrain  from  presenting 
his  claim  before  the  bankrupt  court,  will  bar  the  defense  of 
the  certificate  of  discharge.  Pratt  v,  Russell^  7  Cush.,  462; 
Stiltoell  V.  Coope^  4  Denio,  225;  Pinkerton  v.  Bailey ^  S 
Wend.,  600;  Roberts  v.  Morgan^  2  Esp.,  736;  Brixo  v.  Bra- 
harrhy  1  Bing.,  281;  TooTcer  v.  Doane^  2  Hall,  538^  Hornthal 
V.  McRae,  67  K  C,  21;  Fraley  v.  Kelly,  67  id.,  78;  Donndl 
V.  Swaim,  3  Pa.  L.  J.,  393  (2  Clark,  134);  Corliss  v.  Shepherd, 
28  Me.,  550;  Otis  v.  Gazlin,  31  Me.,  567. 

There  was  a  brief  for  the  respondent  by  Thomas  <&  Fuller, 
and  oral  argument  by  O.  B,  Thomas: 

Plaintiff's  cause  of  action,  if  any,  was  upon  the  new  promise. 
This  was  a  promise  to  pay  the  debt  of  another,  and  unless  in 
writing,  expressing  the  consideration,  was  void.     R.  S.,  sec 
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2307.  As  to  the  effect  of  a  discharge  in  bankruptcy,  see 
Thomas  v.  JoneSy  39  Wis.,  124.  Whether  defendant's  dis- 
charge was  obtained  through  fraudulent  representations  to  the 
plaintiff,  is  a  question  which  only  the  federal  courts  can  en- 
tertain.    Brigham  v.  Clafiin^  31  Wis.,  607. 

Taylor,  J.  This  case  was  tried  and  submitted  to  the  jury 
upon  the  theory,  firsts  that  a  discharge  in  bankruptcy  of  one 
of  two  co-debtors  or  joint  debtors  did  not  necessarily  release 
the  other  joint  debtor  from  the  obligation  to  pay  the  joint 
debt;  second^  that  in  this  case  the  discharge  of  Trainer^  the 
defendant,  released  him  from  the  obligation  of  his  contract 
with  the  plaintiff  to  pay  and  satisfy  the  debts  of  the  firm  of 
Trainer  &  Hill;  thirds  that  a  promise  to  pay  or  settle  the  debts 
of  such  firm,  made  by  Trainer  to  Hill  alter  he  had  been  de- 
clared a  bankrupt,  or  after  his  discharge,  notwithstanding  such 
discharge  in  bankruptcy,  was  a  valid  and  binding  contract,  and, 
if  clearly  proved,  left  Trainer  in  the  same  condition  as  to  his 
contract  with  Ilill^  his  partner,  to  settle  and  pay  such  debts, 
as  before  his  discharge. 

These  propositions  were  not  seriously  contested  by  either 
party,  and  the  authorities  cited  by  the  learned  counsel  for  the 
appellant,  and  many  others  which  might  be  cited,  would  seem 
to  establish  the  judicial  soundness  of  such  propositions.  With 
these  propositions  established  as  the  law  of  the  case,  it  is  in- 
sisted on  the  part  of  the  learned  counsel  for  the  appellant, 
that  the  court  erred  in  his  instructions  to  the  jury  on  submit- 
ting the  case.  It  is  insisted  that  the  court  erred  in  qualifying 
the  instructions  asked  by  the  plaintifl^,  above  quoted,  by  sub- 
mitting to  the  jury  the  question  whether  the  defendant  had  in 
fact  settled  these  partnership  debts,  so  that  the  same  were  fully 
discharged  both  as  to  the  plaintiff  and  defendant;  and  by  sub- 
mitting as  a  question  of  fact  for  the  jury,  whether  defendant 
did  settle  these  debts,  in  his  instructions  numbered  9, 10,  and  11. 
After  a  careful  examination  of  the  evidence  of  the  defendant 
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himself,  we  think  there  is  no  evidence  upon  this  question  of 
settlement  of  these  partnership  debts  by  the  defendant,  which 
could  have  been  properly  submitted  to  the  jury.  The  evidence 
of  the  defendant  as  to  the  settlement  of  these  claims  all  re- 
lates to  the  settlement  of  them  which  was  made  by  the 
bankruptcy  proceedings,  and  not  to  any  settlement  outside  of 
such  proceedings. 

The  only  evidence  bearing  upon  this  question  is  that 
of  the  defendant  himself,  which  is  above  quoted  in  the 
statement  of  the  case.  By  an  examination  of  this  evidence  it 
is  clear  that  the  settlement  he  speaks  of  was  the  settlement  by 
and  through  the  bankruptcy  proceedings.  He  says,  speaking  of 
the  proceedings  in  bankruptcy,  "  that  Fuller  &  Co.  had  signed 
off  with  the  rest  of  the  creditors,  and  he  had  settled  with  Fuller 
&Co."  Again  he  says:  "I  never  at  any  time  said  these 
notes  of  Fuller  &  Co.  had  been  paid  in  full  by  me;"  and, 
again:  "I  am  not  certain  as  to  the  exact  amount  for  which 
Fuller  &  Co.  settled  in  the  bankruptcy  proceedings,  but  the 
papers  will  show.  I  think  it  was  fifty  cents  on  the  dollar; 
whatever  the  amount  was,  I  informed  plaintiff  of  it  in  my 
last  conversation."  These  statements  very  clearly  show  that 
there  was  no  pretense  on  the  part  of  the  defendant  that  he  had 
settled  and  discharged  the  debt  of  Fuller  &  Co.  as  against  the 
plaintiff,  unless  the  effect  of  the  proceedings  in  bankruptcy 
was  such  as  would  discharge  their  debt  both  as  to  himself  and 
the  plaintiff. 

It  was  admitted  that  the  discharge  introduced  in  evidence 
on  the  part  of  the  defendant  was  not  of  itself  evidence  of  the 
discharge  of  the  plaintiflf  from  all  liability  to  pay  the  balance 
due  on  the  notes  of  Fuller  &  Co.  against  the  firm  of  Trainer 
&  Co. ;  and  the  only  other  evidence  in  the  case,  which  had  any 
bearing  upon  the  nature  of  the  proceedings  in  bankruptcy, 
was  the  evidence  of  the  defendant  that  Fuller  &  Co.  had 
signed  his  petition  for  a  discharge;  that  they  had  signed  off 
with  the  other  creditors,  and  that  he  had  settled  with  his  credit- 
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ors,  in  the  bankruptcy  proceedings,  at  fifty  cents  on  the  dollar. 
This  evidence,  it  appears,  was  received  without  objection;  and 
if  it  can  be  construed  so  as  to  rtise  a  presumption  that  the  de- 
fendant had  obtained  his  discharge  in  bankruptcy  by  a  com- 
promise with  his  creditors  under  the  bankrupt  law,  by  paying 
fifty  cents  on  the  dollar,  and  that  in  making  such  compromise 
Fuller  &  Co.  had  voted  in  favor  thereof,  then  it  becomes  a 
question  of  law  for  the  court,  and  not  of  fact  for  the  jury, 
whether  such  compromise  in  bankruptcy  was  a  full  settlement 
and  discharge  of  Fuller  &  Co.'s  debts  as  against  Hill.  If  that 
evidence  is  not  effectual  to  raise  the  presumption  above  men- 
tioned, then  it  can  have  no  effect  to  enlarge  the  legal  effect  of 
the  discharge  itself. 

Admitting,  as  the  most  favorable  construction  which  can  be 
given  to  the  testimony  of  the  defendant  in  his  favor,  that  it 
shows  that  he  compromised  with  his  creditors,  under  the  bank- 
rupt act,  at  fifty  cents  on  the  dollar,  and  that  Fuller  &  Co. 
voted  for  such  compromise  and  fully  assented  thereto,  still  such 
settlement  and  discharge  in  bankruptcy  would  not  discharge 
mil  from  his  obligation  to  pay  the  balance  due  on  the  claim 
of  Fuller  &  Co.;  and  the  learned  circuit  judge  should  have  so 
instructed  the  juiy.  The  English  courts  have  held,  under  the 
law  concerning  compositions  in  bankruptcy  in  England  (which 
law  is  almost  literally  a  copy  of  our  bankrupt  act  on  the  same 
subject),  that  the  surety  or  co-debtor  is  not  discharged  by  the 
creditor  owning  the  joint  or  secured  debt  voting  for  a  com- 
position under  the  statute. 

In  Ex  parte  Jacobs^  44  L.  J.,  B.,  34,  Justice  James,  in  de- 
livering the  opinion,  says:  "We  entirely  agree  with  the 
decision  of  the  court  of  common  pleas,  and  in  the  reasons  they 
have  given  for  it.  We  think  that  a  discharge  of  a  debtor 
under  a  liquidation  or  a  composition  is  really  a  discharge  in  bank- 
ruptcy by  operation  of  law.  When  a  creditor  voluntarily 
agrees  to  a  compositicm  by  deed  or  agreement  with  the  ac- 
ceptor, it  is  by  his  act  alone  that  the  acceptor  is  discharged 
Vol.  XLlX.-a5 
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and  the  position  of  the  drawer  altered.  When,  however,  a 
debtor  summons  his  creditors  under  the  125th  and  126th  sec- 
tions of  the  bankruptcy  act,  thfe  proper  majority  of  creditors 
have  power  to  assent  to  the  terms  by  which  the  debtor  is  to  be 
discharged,  whether  the  creditor  who  is  the  holder  of  the  bill 
chooses  to  attend  or  not,  or  whether  he  chooses  to  vote  or  not. 
The  consequence  of  holding  that  the  owner  of  a  bill  could  not 
vote  at  a  meeting  of  the  acceptor's  creditors  without  discharg- 
ing the  drawer,  would  bo  that  in  many  cases  a  great  number, 
and  in  some  cases  a  majority,  of  the  creditors  could  not  vote 
at  the  meeting.  On  the  other  hand,  if  resolutions  for  liquida- 
tion by  arrangement  or  for  composition  were  to  contain  a  res- 
ervation of  remedies  by  the  creditors  against  any  other  person 
than  the  debtor,  the  consequence  would  be  that  the  debtor 
would  not,  either  by  arrangement  or  composition,  be  com- 
pletely discharged  from  any  of  his  debts,  in  respect  of  which 
the  creditor  had  a  remedy  against  any  other  person,  which 
would,  we  think,  be  contrary  to  the  intention  of  the  act." 

In  the  case  of  Megrath  v.  Gray^  43  L.  J.  (N.  S.)  in  Com. 
Pleas,  63,  the  question  whether  a  discharge  of  one  of  two 
partners,  by  a  composition  in  bankruptcy,  discharged  his  co- 
partner, was  decided  in  the  negative,  after  a  very  full  discus- 
sion of  the  case,  and  a  very  elaborate  opinion  of  the  court  by 
C.  J.  Coleridge,  who  finally  concludes  his  opinion  as  follows: 
"  Consequently,  an  order  of  discharge  in  all  these  cases  re- 
leases only  the  debtor  in  whose  favor  it  is  given,  and  leaves 
his  solvent  co-debtor  liable  to  be  sued  separately  by  a  joint 
creditor  who  has  been  a  party  to  the  release  of  the  insolvent 
debtor."  The  same  conclusion  was  arrived  at  by  the  supreme 
court  of  New  York  in  the  case  of  Mason  <&  JIamlin  Organ 
Co.  V.  Bancroft,  4  Cent.  L.  J.,  295;  1  Abbott's  New  Cases, 
415.  The  argument  in  these  cases  is,  that  the  discharge  had 
in  bankruptcy,  through  a  compromise,  has  the  same  and  no 
greater  efibct  as  to  sureties  and  joint  contractors  than  the 
discharge  granted  in  such  proceedings  without  compromise. 
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The  compromise  proceedings  are  held  to  be  a  substitute  for 
the  ordinary  proceeding  in  bankruptcy  for  the  accomplish- 
ment of  the  same  object;  and  in  construing  the  whole  statute 
together,  it  must  be  held  that  congress  did  not  intend  to  give 
any  greater  or  other  effect  to  the  discharge  obtained  through 
the  compromise  proceedings  than  is  given  to  the  discharge 
given  in  the  ordinary  way;  and  as  the  statute  provides  that 
the  ordinary  discharge  shall  not  affect  the  creditor's  right  to 
proceed  against  the  sureties  or  joint  contractors  for  the  recov- 
ery of  his  debt,  the  discharge  obtained  through  the  compro- 
mise does  not  impair  that  right.  Knapp  v.  Anderson^  15 
Nat'l  Bank'tcy  Reg.,  316;  Eall  v.  Fowler,  6  Hill,  630;  Jloh 
yoke  V.  AdamSj  10  Nat'l  Bank'tcy  Reg.,  270;  Towle  v.  Boh- 
insouj  15  N.  H.,  408;  In  re  Perry,  1  Nat'l  Bank'tcy  Reg., 
220;  Payne  v.  Able,  4  id.,  220;  In  re  Stevens,  5  id.,  112; 
Dorn  V.  O^Neale,  6  Nev.,  156;  Winslow  v.  Parkurst,  1  Root, 
268;  BlumenstiePs  Law  and  Practice  in  Bankruptcy,  544-5. 

Giving  the  defendant  the  benefit  of  the  most  liberal  con- 
struction of  his  own  evidence  as  to  his  alleged  settlement  of 
the  debt  of  Fuller  &  Co.,  in  and  by  the  bankruptcy  proceed- 
ings, it  is  evident  that  there  was  no  such  settlement  of  the 
same  as  discharged  the  plaintiff,  Hill,  from  his  obligation  to 
pay  any  balance  which  remained  unpaid  upon  these  notes 
against  the  firm  of  Trainer  &  Hill  after  the  application  of  all 
the  moneys  paid  thereon  by  the  said  Trainer,  As  the  proofs 
stood  on  the  trial,  the  court  should  have  charged  the  jury  that 
the  evidence  failed  to  show  that  the  claim  of  Fuller  &  Co. 
had  been  settled  by  Trainer  so  as  to  discharge  Hill  from  all 
liability  to  pay  the  same,  and  that  his  payment  of  the  balance 
due  on  said  notes,  or  any  part  thereof,  to  the  said  Fuller  & 
Co.,  was  not  a  mere  voluntary  payment  on  his  part,  which 
Trainer  was  in  no  way  bound  to  make  good  to  him  under  his 
contract  to  pay  the  debts  of  the  firm  of  Trainer  &  Hill. 

It  was  held,  and  we  think,  properly,  by  the  court,  that  Train- 
er's discharge  released  him  from  his  obligation  to  pay  those 
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debts,  under  his  contract  with  Hill.  Mace  v.  Wells,  7  How. 
(U.  S.),  272;  Hardy  v.  Carter,  8  Humphrey,  153;  Crafts  v, 
Mott,  4  Corns.,  603;  Clarke  v.  Porter,  25  Pa.  St.,  141;  Sted- 
raan  v.  Martinnant,  13  East,  427;  Cowley  v.  Dunlop,  7  T.  R., 
565;  Biumenstiel's  Law  and  Practice  in  Bankruptcy,  545. 
Upon  the  evidence  in  the  case,  the  only  question  of  fact,  there- 
fore, for  the  jury  was,  whether  the  defendant  had  made  any 
such  promise  to  the  plaintiflE  to  pay  this  debt  pending  the  pro- 
ceedings in  bankruptcy,  or  after  his  discharge,  as  would  bind 
him  to  the  payment  thereof  notwithstanding  his  discharge. 
Upon  this  question  the  learned  circuit  judge  gave  the  proper 
instructions.  The  court,  however,  having  submitted  the  ques- 
tion, as  a  question  of  fact  for  the  jury  to  decide,  whether  the 
defendant  had  not  settled  the  debt  of  Fuller  &  Co.  in  the 
bankruptcy  proceedings,  which,  as  we  have  said,  was  error,  and 
having  also  properly  submitted  the  other  question  as  to  the 
new  promise  to  pay,  and  the  verdict  being  general,  we  are  un- 
able to  say  that  the  jury  found  in  favor  of  the  defendant  upon 
the  question  of  the  new  promise.  They  may  have  found  in 
favor  of  the  defendant  upon  the  ground  that  the  debt  was 
fully  settled  by  the  bankruptcy  proceedings  against  the  de- 
fendant, and  that  the  payment  made  by  Hill  to  Fuller  &  Co., 
after  the  defendant's  discharge,  was  a  voluntary  payment  on 
his  part,  without  any  obligation  in  law  to  make  the  same,  and 
that  the  defendant  was  not,  therefore,  bound  to  make  him  good 
for  the  amount  of  such  payment.  The  error  is  not  cured  by 
the  verdict,  and  the  judgment  must  be  reversed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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Allen  vb.  Kennedy. 

May  15  —  May  27,  1880, 

Parties  Platntipp:  Fraud:  Evidence.  (1)  Mortgagee  for  another's 
benefit  may  sue  tu  his  own  name.  (2)  Certain  facts  held  not  to  show 
fraud  in  law.    (3)  Failing  debtor  may  secure  one  of  several  creditors. 

1.  One  who  takes  a  mortgage  of  chattels  in  his  own  name,  but  in  fact  for  the 

benefit  of  another,  may  maintain  replevin  for  such  chattels  in  his  own 
name,  without  joining  such  other  person.    R.  S.,  sec.  2607. 

2.  Before  the  delivery  of  a  chattel  mortgage,  the  mortgagee  agreed  that  cer- 

tain property  therein  named  should  be  omitted  from  the  mortgage,  be- 
cause the  mortgagors  were  found  to  be  under  a  contract  obbgation  to 
sell  and  deliver  it  to  another  person;  by  mistake  the  instrument  was  de- 
livered  without  making  the  agreed  change;  but  the  mortgagors,  without 
objection  on  the  part  of  the  mortgagee,  delivered  the  property  to  such 
other  person.  Held,  not  a  fraud  in  lav  as  against  other  creditors. 
BlaJceslee  v.  Hossman,  43  Wis.,  116,  distinguished. 
o.  The  fact  that  when  a  mortgage  of  chattels  was  given  to  secure  a  single 
creditor,  the  mortgagor  was  in  failing  circumstances,  and  pressed  by 
other  creditors,  while  it  may  be  considered  by  the  jury,  with  other  cir- 
cumstances, in  determining  the  question  of  fraudulent  intention,  is  not 
in  itself  conclusive  of  fraud. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

Action  to  recover  possession  of  .certain  personal  property 
seized  by  the  defendant,  the  sherifiE  of  Iowa  county,  by  virtue 
of  a  writ  of  attachment  issued  at  the  suit  of  one  Moffett 
against  Ann  Cork  and  her  two  sons,  Fred  and  Joseph.  Tho 
plaintiff  claims  the  property  by  virtue  of  a  chattel  mortgage 
thereon,  executed  to  him  in  January,  1878,  by  said  Corks,  to 
secure  a  debt.  The  mortgage  was  duly  filed  in  the  proper 
office.  The  case  is  further  stated  in  the  opinion.  The  plaint- 
iff had  a  verdict,  and  judgment  was  entered  in  accordance 
therewith;  from  which  the  defendant  appealed. 

Brief  for  the  appellant  by  Wilson  (&  Mcllhon^  and  oral 
argument  by  Alexander  Wilson. 

Archibald  Mc Arthur^  for  the  respondent. 
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Lyon,  J.  1.  A  defect  of  parties  plaintiff  is  alleged  in  the 
answer,  and  it  is  claimed  on  behalf  of  the  defendant  that  such 
defect  was  proved  on  the  trial.  The  first  error  assigned  is  the 
refusal  of  the  court  to  nonsuit  the  plaintiff  for  that  reason. 

The  established  facts  are,  that  the  plaintiff  and  one  Toay 
were  partners  in  trade  for  several  years.  Toay  died  in  1867  or 
1868,  and  the  plaintiff  continued  the  business  as  before,  but 
in  his  own  name,  for  the  benefit  of  himself  and  the  estate  of 
Toay,  until  after  the  chattel  mortgage  in  question  was  executed. 
This  was  done  at  the  request  of  the  administrator  of  the  estate, 
and  all  parties  interested.  While  the  business  was  so  being 
conducted,  the  mortgagors  contracted  the  debt  which  the  mort- 
gage was  given  to  secure.  Hence  the  heirs  or  administrator 
of  Toay  had  an  interest  in  such  mortgage.  It  is  very  clear, 
however,  that  their  interest  was  not  such  as  to  render  them  in- 
dispensable partfes  to  this  suit.  If  we  correctly  understand 
the  significance  of  that  term^  the  plaintiff  is  the  trustee  of  an 
express  trust  in  respect  to  the  mortgage.  The  legal  title  to  the 
mortgaged  property  is  in  him  alone,  and  he  is  the  proper  and 
only  necessary  party  plaintiff  to  the  action.  "  An  executor  or 
administrator,  a  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorized  by  statute,  may  sue  without  joining  with 
him  the  person  for  whose  benefit  the  action  is  prosecuted.  A 
trustee  of  an  express  trust,  within  the  meaning  of  this  section, 
shall  be  construed  to  include  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another."  R.  S., 
714,  sec.  2607.     The  nonsuit  was  properly  denied. 

2.  The  remaining  errors  alleged  relate  to  the  instructions 
given  to  the  jury,  and  the  refusal  of  the  court  to  give  certain 
other  instructions  prayed  on  behalf  of  the  defendant. 

As  wo  understand  the  evidence,  the  undisputed  facts  in  the 
case,  to  which  those  instructions  relate,  are  as  follows:  The 
mortgage  was  given  to  secure  a  hona  fide  indebtedness  of  the 
mortgagors  to  the  plaintiff,  to  the  amount  specified  in  the  mort- 
gage.    The  debt  was  presently  due,  and  the  mortgagors  were 
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unable  to  pay  it  promptly.  They  proposed  to  secure  it,  and 
the  plaintiff  accepted  the  proposition  and  agreed  to  extend  the 
time  for  payment.  One  of  the  mortgagors  procured  the  mort- 
gage to  be  drawn,  and,  before  it  was  fully  executed,  showed  it, 
or  a  list  of  the  property  included  in  it,  to  the  plaintiff.  It 
contained  an  item  of  100  bushels  of  flax  seed.  The  mortga- 
gors had  previously  made  a  contract  to  sell  all  the  flax  seed 
they  raised  that  year  (which  included  the  100  bushels)  to  one 
Penhallegan,  and  the  latter  had  made  advances  to  them  on  ac- 
count of  the  contract  They  delivered  all  but  the  100  bush- 
els, but  ascertained,  before  the  mortgage  was  delivered,  that 
the  advances  made  by  Penhallegan  exceeded  the  price  of  the 
quantity  of  seed  so  delivered.  Thereupon,  one  of  the  mortga- 
gors applied  to  the  plaintiff  for  his  consent  to  have  the  .flax 
seed  omitted  from  the  mortgage,  and  the  plaintiff  consented 
thereto.  The  mortgage  was  afterwards  delivered  to  the  plaint- 
iff, but  the  item  of  flax  seed  was  not  stricken  therefrom.  .The 
plaintiff  supposed,  however,  that  it  was  stricken  out,  and  never 
claimed  or  supposed  that  his  mortgage  covered  it.  Soon  after, 
and  before  the  attachment  was  leveled,  the  mortgagors  deliv- 
ered the  seed  to  Penhallegan  as  they  had  previously  agreed 
to  do. 

The  circuit  court  refused  to  give  two  instructions  asked  on 
behalf  of  the  defendant.  One  of  these  is  to  the  effect  that  if 
plaintiff  gave  the  mortgagors  permission  to  sell  the  flax  seed 
and  use  the  proceeds,  it  was  a  fraud  in  law,  which  invalidated 
the  mortgage  and  entitled  the  defendant  to  a  verdict.  Most 
assuredly  this  case  is  not  within  the  rule  of  Blakeslee  v,  Ross- 
man^  43  Wis.,  116,  which  is  relied  upon  to  sustain  the  pro- 
posed instruction.  In  that  case  an  agreement  was  made  by  the 
parties  to  the  mortgage,  contemporaneous  with  it,  and  which 
was  in  law  a  part  of  the  mortgage,  which  left  one-half  the 
mortgaged  property  to  the  absolute  disposal  of  the  mortgagor, 
to  his  own  use.  This  was  held  a  fraud  in  law  which  vitiated  the 
mortgage.    The  distinction  between  this  case  and  Blakeslee  v. 
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Eossman  is  very  obvious.  Here,  the  most  that  can  be  charged 
upon  the  plaiutiff  was  negligence  in  not  seeing  to  it  that  the 
item  of  flax  seed  was  stricken  from  the  mortgage,  instead  of 
trusting  the  mortgagors  to  have  it  done.  In  the  other  case 
there  was  an  express,  deliberate  agreement,  the  execution  of 
which  could  not  fail  to  be  a  gross  fraud  upon  other  creditors. 

The  other  instruction  refused  is  to  the  effect  that  if  the  mort- 
gagors were  in  failing  circumstances,  and  were  being  pressed 
by  any  of  their  creditors,  when  they  gave  the  mortgage,  it  is 
void,  and  the  jury  must  find  for  the  defendant.  This  proposed 
instruction  does  not  contain  a  correct  statement  of  the  law, 
and  was  therefore  properly  refused.  The  fact  that  a  mort- 
gagor is  in  failing  circumstances  and  pressed  by  his  creditors, 
when  he  gives  a  mortgage,  does  not  necessarily  invalidate  the 
mortgage.  A  man  thus  circumstanced  may  give  valid  securi- 
ties to  a  single  creditor  out  of  many.  Of  course,  these  cir- 
cumstances, when  they  exist,  are  to  be  considered  by  the  jury, 
in  connection  with  other  circumstances,  in  determining  whether 
the  security  was  or  was  not  given  in  good  faith  and  without 
any  fraudulent  intention;  but  they  are  not  conclusive  evidence 
of  fraud,  as  the  proposed  instruction  assumes.  We  think,  in 
the  instructions  given,  the  court  fairly  submitted  the  question 
of  the  bona  fdes  of  the  mortgage  to  the  jury.  "We  discover 
no  error  in  the  instructions.  It  is  deemed  unnecessary  to 
state  them  in  detail. 

The  evidence  presents  a  case  singularly  free  from  indica- 
tions of  fraud;  and  had  the  court  directed  a  verdict  for  the 
plaintiff,  probably  we  should  hesitate  to  disturb  the  judgment. 

By  the  Court. —  Judgment  affirmed. 
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Majf  17— May  27,1880, 

Jurisdiction:  Proof  of  service:  Amendment  of  return. 

Where  the  affidavit  of  the  peraon  by  whom  the  summons  was  served  (other 
than  the  sheriff)  foils  to  state  that  a  copy  of  the  summons  was  left  tcUh 
(as  well  as  delivered  to)  the  defendant  (R.  S.,  sec.  2642),  the  circuit  court 
has  no  jurisdiction  to  render  a  judgement  as  upon  default;  and  an 
amendment  of  the  return  after  an  appeal  is  taken,  will  not  cure  the 
defect. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

The  Terified  complaint  in  this  case  alleges  that  defendant 
was  indebted  to  plaintiff  in  the  sum  of  $490.40,  "balance  due 
upon  a  mutual  and  open  account  current;^'  and  demands 
judgment  against  him  for  that  amaunt  with  interest  thereon 
from  January  1,  1879,  and  for  costs,  etc.  Annexed  to  the 
complaint  on  file  is  the  summons  in  due  form,  except  that 
the  sum  for  which  judgment  wonld  be  taken  (exclusive  of  in- 
terest and  costs)  was  left  blank,  and  that  the  post-office  address 
of  the  attorney  subscribing  it  was  not  given.  Upon  the  sum- 
mons is  indorsed  an  affidavit  of  "Samuel  Morris,  Consta- 
ble," which  states  that  on  the  14th  of  January,  1879,  the 
affiant  "served  the  within  summons  and  complaint  on  the  de- 
fendant within  named,  by  delivering  to  him  personally  a  true 
and  correct  copy  thereof,  at  Potosi  in  said  Grant  county,"  and 
that  the  affiant  personally  knew  the  said  Graham  to  be  the 
defendant  therein  named.  On  the  11th  of  February,  1879, 
plaintiff's  attorney  filed  an  affidavit  of  no  answer  or  appear- 
ance by  the  defendant.  Thereupon  it  was  referred  to  the 
clerk  of  the  court  to  take  proof  of  the  plaintiff's  demand; 
and  upon  the  coming  in  of  his  report  the  court  rendered  judg- 
ment for  the  plaintiff  as  demanded.  Defendant  appealed  from 
the  judgment. 
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The  cause  was  submitted  on  the  brief  of  Barber  <&  Clem- 
enUon  for  the  appellant,  and  that  of  «/".  TT.  Seaton^  as  attor- 
ney, with  Bushnelly  Clark  <&  Watson^  of  counsel,  for  the 
respondent. 

For  the  appellant  it  was  contended,  1.  That  the-  summons 
was  not  a  substantial  compliance  with  the  statute,  and  the 
court  could  not  obtain  jurisdiction  by  means  of  it.  26  WLs., 
391-3.  2.  That  the  affidavit  of  service  was  insufficient,  and 
for  that  reason  the  record  failed  to  show  jurisdiction  to  ren- 
der the  judgment.  R.  S.,  sec.  2642,  subds.  1,  2;  Matteson  v. 
JSmith,  37  Wis.,  333.  Even  if  there  was  service  in  fact,  it 
was  irregular  to  take  judgment  by  default  before  making  the 
service  appear  to  the  court  by  a  proper  return.  R.  S.,  sec. 
2891,  subds.  1,  2.  3.  That  it  was  too  late  to  amend  the  return 
after  an  appeal  taken.  Amendments  to  the  record  can  be 
made  only  by  the  court  below,  and  on  due  notice.  39  Wis., 
36T;  5  id.,  386;  82  III,  298;  69  id.,  22;  57  id.,  230.  Snch 
an  amendment  can  be  n;iade  only  to  conform  the  record  to  the 
facts  that  were  before  the  court  below.  By  way  of  amend- 
ment after  appeal,  a  party  cannot  be  permitted  to  supply  a 
defect  in  proof,  or  a  return  that  should  have  been  before  the 
court  prior  to  judgment,  but  was  not. 

For  the  respondent  it  was  argued,  1.  That  the  summons 
was  in  substantial  compliance  with  the  statute;  and  that 
plaintiff  should  be  permitted  to  amend  it  if  it  was  slightly 
defective.  Sec.  2830,  R  S.  2.  That  if  the  proof  of  service 
was  originally  defective,  that  defect  was  supplied  by  the  addi- 
tional return  from  the  circuit  court. 

Orton,  J.  The  circuit  court  had  no  jurisdiction  to  render 
the  judgment  appealed  from,  because  there  was  before  the 
court  no  such  proof  of  the  service  of  the  summons  as  the 
statute  requires.  Subd.  2,  sec.  2642,  R.  S. ;  Matteson  v.  Smith 
et  al.y  37  Wis.,  333.  The  affidavit  of  the  person  who  is  al- 
leged to  have  served  the  summons,  and  which  constitutes  the 
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only  return  of  sncli  service,  fails  to  state  that  a  copy  of  the 
snminons  was  left  with  the  defendant.  The  motion  papers 
for  an  amended  return  were  submitted  after  the  decision  of 
this  case;  but  it  was  too  late  to  make  such  an  amendment  of 
the  record  as  would  cure  the  error,  after  the,  appeal.  The  de- 
fect was  jurisdictional,  and  could  not  be  cured.  Proof  of 
service  of  the  summons  is  a  condition  precedent  or  prerequi- 
site to  the  rendition  of  a  judgment  by  default. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
reversed,  with  costs,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 


Dells  vs.  Kennedy  and  others. 

April  5  —  June  23, 1380. 

Constitutional  Law.    Registration  of  voters. 

That  part  of  sec.  8,  ch.  235»  Laws  of  1879,  which  provides  that  no  vote  shall 
be  received  at  any  general  election  unless  the  name  of  the  person  offer- 
ing to  vote  be  on  the  register  completed  by  the  board  of  registry  as 
previously  provided  in  said  act,  excepting  only  the  case  of  persons  who 
may  have  become  qualified  voters  before  such  election  but  after  the  com- 
pletion of  such  register — is  in  violation  of  sec.  1,  art.  Ill  ©f  the  state 
constitution,  which  defines  the  qualifications  of  electors;  and  that  pro- 
vision being  an  essential  part  of  the  act,  without  which  it  cannoj;  be  sup- 
posed that  the  statute  would  have  been  enacted,  the  whole  act  is  invalid. 
Taylor,  J.,  dissented. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Plaintiff  appealed  from  an  order  sustaining  a  demurrer  to 
the  complaint.    The  case  is  stated  in  the  opinions. 

For  the  appellant  there  were  briefs  by  Howard  Morris,  and 
oral  argument  by  Mr.  Moms  and  Samuel  Howard. 

L.  S.  Dixon,  for  respondents. 
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Obton,  J.  This  action  is  brought  against  the  defendants 
for  refusing,  as  the  inspectors  of  election  of  the  first  precinct 
of  the  fifth  ward  of  the  city  of  Milwaukee,  the  vote  of  the 
plaintiff  offered  at  the  general  election  of  IST-O.  The  com- 
plaint shows  that  the  plaintiff  had  all  the  qualifications  of  a 
legal  voter,  at  such  election  and  in  such  precinct,  required  by 
article  III,  sec.  1,  of  the  constitution  of  the  state,  and  the  gen- 
eral election  laws,  but  fails  to  state  that  he  had  complied  with 
the  provisions  of  chapter  235  of  the  Laws  of  1879,  requiring 
his  previous  registration  to  entitle  him  to  vote,  or  that  he  was 
within  the  exception  mentioned  in  the  eighth  section  of  said 
act.  This  act  requires,  as  a  prerequisite  to  the  exercise  of  the 
constitutional  right  to  vote  at  any  general  election  named  in 
the  act,  the  previous  registration  of  the  elector,  unless  he  be- 
comes a  qualified  voter  after  the  last  day  for  completing  the 
registry  and  before  the  election.  The  demurrer  to  the  com- 
plaint was  sustained  by  the  circuit  court,  on  the  ground  that 
the  plaintiff  had  not  become  a  registered  voter  as  required  by 
said  act,  and  was  not  within  said  exception.  Sectioa  8  of  the 
act  absolutely  prohibits  any  elector  from  voting  at  such  elec- 
tion unless  so  registered  or  within  such  exception;  and  the 
only  question,  therefore,  for  the  consideration  of  this  court  on 
this  appeal  is  of  the  validity  of  said  act.  A  few  plain  and 
unquestionable  propositions  will  sufficiently  present  the  views 
of  this  court  upon  the  question  of  the  constitutionality  of  this 
act. 

Thd  elector  possessing  the  qualifications  prescribed  by  the 
constitution  is  invested  with  the  constitutional  right  to  vote  at 
any  election  in  this  state.  These  qualifications  are  explicit, 
exclusive,  and  unqualified  by  any  exceptions,  provisos  or  con- 
ditions; and  the  constitution,  either  directly  or  by  implication, 
confers  no  authority  upon  the  legislature  to  change,  impair, 
add  to  or  abridge  them  in  any  respect.  In  the  language  of 
the  chief  justice  in  Page  v.  Allen,  58  Pa.  St.,  346:  "  These  are 
the   constitutional  qualifications   necessary  to  be  an  elector. 
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They  are  defined,  fixed  and  enumerated  in  that  instrument. 
In  those  who  possess  them  is  vested  a  high,  and,  to  a  freeman, 
sacred  right,  of  which  they  cannot  be  divested  by  any  but  the 
power  which  establishes  them,  viz.,  the  people,  in  their  direct 
legislative  capacity.  This  will  not  be  disputed.  For  the  or- 
derly exercise  of  the  right  resulting  from  these  qualifications, 
it  is  admitted  that  the  legislature  must  prescribe  necessary  reg- 
ulations as  to  the  places,  mode  and  manner,  and  whatever  else 
may  be  required  to  insure  its  full  and  free  exercise.  But  this 
duty  and  right  inherently  imply  that  such  regulations  are  to 
be  subordinate  to  the  enjoyment  of  the  right,  the  exercise  of 
which  is  regulated.  The  right  must  not  be  impaired  by  the 
regulation.  It  must  be  regulation  purely,  not  destruction.  If 
this  were  not  an  immutable  principle,  elements  essential  to 
the  right  itself  might  be  invaded,  frittered  away,  or  en- 
tirely exscinded,  under  the  name  or  pretense  of  regulation, 
and  thus  would  the  natural  order  of  things  be  subverted  by 
making  the  principal  subordinate  to  the  accessory.  To  state  is 
to  prove  this  position.  As  a  corollary  of  this,  no  constitu- 
tional qualification  of  an  elector  can  in  the  least  be  abridged, 
added  to,  or  altered,  by  legislation  or  the  pretense  of  legisla- 
tion. Any  such  action  would  be  necessarily  absolutely  void 
and  of  no  effect." 

The  learned  counsel  of  the  respondents,  in  respect  to  the 
provisions  of  this  law,  used  the  following  language  in  his 
printed  argument:  "No  elector  need  lose  his  right  to  vote. 
No  elector  can.  do  so  except  by  his  own  default  or  negligence 
in  these  particulars."  If  this  were  a  correct  statement  of  the 
effect  of  this  law,  then  it  might  not  be  obnoxious  to  objection 
in  the  particular  which,  in  our  opinion,  renders  it  unconstitu- 
tional and  void.  By  the  effect  of  this  law  the  elector  may, 
and  in  many  cases  must  and  will^  lose  his  vote,  by  being  ut- 
terly unable  to  comply  with  this  law  by  reason  of  absence, 
physical  disability,  or  non-age,  and  an  elector  can  lose  his  vote 
without  his  own  default  or  negligence  in  these  particulars. 
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This  language  of  the  learned  counsel  is  most  strikingly  sug- 
gestive of  the  very  vice  of  this  law  which  is  fatal  to  its  valid- 
ity. That  vice  is,  that  the  law  disfranchises  a  constitutionally 
qualified  elector,  without  his  default  or  negligence,  and  makes 
no  exception  iu  his  favor,  and  provides  no  method,  chance  or 
opportunity  for  him  to  make  proof  of  his  qualifications  on  the 
day  of  election,  the  only  time,  perchance,  when  he  could  pos- 
sibly do  so.  This  law  undertakes  to  do  what  no  law  can  do, 
and  that  is  to  deprive  a  person  of  an  absolute  right  without 
his  laches,  default,  negligence  or  consent;  and,  in  order  to 
exercise  and  enjoy  it,  to  require  him  to  accomplish  an  impos- 
sibility, 

No  registry  law  can  be  sustained  which  prescribes  qualifi- 
cations of  an  elector  additional  to  those  named  in  the  consti- 
tution, and  a  registry  law  can  be  sustained  only,  if  at  all,  as 
providing  a  reasonable  mode  or  method  by  which  the  constitu- 
tioaal  qualifications  of  an  elector  may  be  ascertained  and  de- 
termined, or  as  regulating  reasonably  the  exercise  of  the  con- 
stitutional right  to  vote  at  an  election.  If  the  mode  or 
method  or  regulations  prescribed  by  law  for  such  purpose 
and  to  such  end,  deprive  a  fully  qualified  elector  of  his  right 
to  vote  at  an  election,  without  his  fault  and  against  his  will, 
and  require  of  him  what  is  impracticable  or  impossible,  and 
make  his  right  to  vote  depend  upon  a  condition  which  he  is 
unable  to  perform,  they  are  as  destructive  of  his  constitutional 
right,  and  make  the  law  itself  as  void,  as  if  it  directly  and  ar- 
bitrarily disfranchised  him  without  any  pretended  cause  or 
reason,  or  required  of  an  elector  qualifications  additional  to 
those  named  in  the  constitution.  It  would  be  attempting  to 
do  indirectly  what  no  one  would  claim  could  be  done  directly. 
It  is  quite  immaterial  to  the  point  of  this  discussion  what  this 
court  may  have  decided  in  respect  to  the  registry  law  of  1864, 
or  other  laws,  any  further  than  the  establishment  of  a  prin- 
ciple which  may  be  applicable  to  and  govern  this  peculiar 
feature  of  the  law  of  1879;  and  the  docisions  of  other  courts 
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in  respect  to  registry  laws  not  having  in  effect  this  provision, 
need  not  be  here  reviewed. 

Without  further  discussion  of  original  principles,  it  is  suf- 
ficient and  conclusive  of  this  case  that  this  court,  in  State  ex 
rel,  V.  Baker  J  38  Wis.,  71,  virtually  decided  the  question  here 
raised,  and  established  the  principle  which  is  applicable  J\nd 
fatal  to  this  sweeping  provision  of  disfranchisement  found  in. 
section  8  of  the  law  under  consideration.  In  that  case  the 
registry  of  a  precinct  was  defective  in  substance  and  form,  and 
yet  the  electors  named  therein  are  held  to  have  been  entitled 
to  vote  at  the  election,  because  they  had  no  notice  of  such  de- 
fect, and  were  themselves  not  in  fault  In  the  able  discussion 
of  the  subject,  as  to  the  extent  of  legislative  authority  in  reg- 
ulating the  exercise  of  the  constitutional  right  to  vote,  by  his 
honor  the  chief  justice,  which  I  need  not  generally  repeat,  it 
is  said,  touching  this  exact  point:  "The  voter  may  assert  his 
right,  if  he  will,  by  proof  that  he  has  it;  may  vote,  if  he  will, 
by  reasoijable  compliance  with  the  law.  His  right  is  unim- 
paired; and  if  he  be  disfranchised,  it  is  not  by  force  of  the 
statute,  but  by  his  own  voluntary  refusal  of  proof  that  he  is 
enfranchised  by  the  constitution."  And  again :  "  So,  one  en- 
titled to  the  franchise  may  be  sick,  or  absent,  or  imprisoned, 
or  otherwise  disabled,  at  the  time  of  the  registry.  But  the 
constitution  vests  and  warrants  the  right  at  the  time  of  elec- 
tion; and  every  one  having  the  constitutional  qualifications 
then  may  go  to  the  polls,  vested  with  the  franchise,  of  which 
no  statutory  condition  precedent  can  deprive  him,  because 
the  constitution  makes  him,  by  force  of  his  present  qualifica- 
tions, '  a  qualified  voter  at  such  election.'  " 

In  case  the  voter  knows,  or  has  notice,  that  his  name  is  not 
on  the  registry,  the  opinion  further  holds:  "So  that  th^y 
have  an  opportunity,  if  they  will,  to  remove  the  difficulty, 
each  voter  for  himself,  by  complying  with  tlie  statutory  con- 
ditions. In  such  case,  if  a  voter  be  disfranchised,  he  is  by 
his  own  omission  a  voluntary  party  to  his  disfranchisement" 
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This  language  was  clearly  and  pointedly  illustrative  of  the 
real  question  in  that  case,  and  is  authoritative  in  its  applica- 
tion to  the  law  of  1879,  and  conclusive  of  this  case. 

The  prohibition  in  section  8  is  clearly  unconstitutional  and 
void.  This  section  is  the  only  portion  of  the  act  which  pro- 
vides for  the  legal  eflfect  and  consequences  of  the  registration, 
or  want  of  registration,  required  and  regulated  by  the  other 
portions  of  the  act,  and  which  are  essential  to  the  full  force, 
purpose  and  efficiency  of  such  registration,  and  of  paramount 
importance,  and  constitute  the  only  substantial  change  of,  and 
material  difference  from,  the  general  law  of  the  state  requir- 
ing registration;  and  it  is  therefore  quite  apparent  that  the 
legislature  would  not  have  enacted  the  other  portions  of  the 
act  had  they  foreseen  that  the  courts  would  declare  such  part 
of  section  8  unconstitutional  and  void.  This  case  is  therefore 
brought  within  the  rule  repeatedly  recognized  by  this  court 
for  declaring  the  whole  act  void.  Slauson  v.  City  of  Racine^ 
13  Wis.,  398;  State  ex  rel.  v,  Dousmarvy  28  Wis.,  541;  S linger 
V.  Hennemariy  38  Wis.,  504. 

Taylor,  J.  This  appeal  involves  the  question  of  the  con- 
stitutionality of  chapter  235,  Laws  of  1879 — an  act  providing 
for  the  registration  of  electors  in  cities  of  over  25,000  inhab- 
itants. This  act  is  substantially  the  same  in  its  general  pro- 
visions as  chapter  264,  Laws  of  1877,  and  differs  materially 
from  the  provisions  of  the  general  registry  law,  chapter  445, 
Laws  of  1864,  in  but  one  respect.  In  section  8  of  said  act  it 
is  provided  that  no  vote  shall  be  received  at  any  general  elec- 
tion unless  the  name  of  the  person  offering  to  vote  be  on  the 
register  as  completed  by  the  board  of  registry,  as  provided  in 
scQtion  5  of  the  act,  except  as  thereinafter  provided.  The  ex- 
ception is,  that  any  one  who  shall  have  become  a  qualified 
voter  of  the  election  district  after  the  last  day  for  completing 
the  registry,  may  vote  at  such  election,  upon  making  proof  of 
that  fact  in  the  manner  prescribed  in  said  section.    The  same 
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provision  is  found  in  section  8,  cli.  264,  Laws  of  1877;  and  a 
like  provision  is  found  in  section  24,  R  S.  1878,  with  a  further 
exception  that  any  person  who  was  a  voter  at  the  last  previous 
general  election,  and  who  was  not  registered,  may  vote  upon 
making  proof  of  that  fact  as  provided  in  the  act. 

The  corresponding  provision  in  chapter  445,  Laws  of  1864, 
is  found  in  section  7  of  said  chapter,  and  is  as  follows:  "  No 
vote  shall  bo  received  at  any  annual  election  in  this  state  un- 
less the  name  of  the  person  offering  to  vote  be  on  the  said 
registry  made  on  the  Tuesday  and  Wednesday  preceding  the 
election,  unless  the  person  offering  to  vote  shall  furnish  to  the 
board  of  inspectors  his  affidavit  in  writing,  giving  his  reasons 
for  not  appearing  on  the  day  for  correcting  the  alphabetical 
Ustj  and  prove,  by  the  oath  of  a  householder  of  the  district 
in  which  he  offers  to  vote,  that  he  knows  such  person  to  be  an 
inhabitant  of  the  district,  and,  if  in  an  incorporated  city  or 
village,  giving  the  residence  of  such  person  within  said  dis- 
trict." 

Under  the  present  act  governing  electors  in  the  city  of  Mil- 
waukee, every  person  is  prohibited  from  voting  unless  his  name 
is  duly  registered  according  to  law,  except  when  he  becomes  a 
qualified  voter  of  the  election  district  after  the  completion  of  the 
registry  and  before  the  election.  Under  the  registry  law  of  1864, 
every  person  not  registered  was  prohibited  from  voting  nnless 
he  furnished  to  the  board  of  inspectors  his  affidavit  giving  his 
reasons  for  not  registering,  accompanied  with  the  affidavit  of 
a  householder  of  the  district  showing  that  he  was  an  inhabit- 
ant of  the  district. 

The  registry  law  of  1864  has  been  passed  upon  by  this  court 
in  State  v.  Ililmantel,  21  "Wis.,  566;  State  v.  Stumpf  23 
Wis.,  630;  State  v.  BaTcer^  38  Wis.,  71;  and  in  all  these  cases 
the  law  was  held  constitutional.  It  must  be  considered  set- 
tled, therefore,  that  the  legislature  has  the  power  to  pass  a 
registry  law,  and  enforce  the  same;  so  far,  at  least,  as  to  com- 
pel the  elector  who  has  not  had  his  name  placed  upon  the 
Vol.  XL1X.-36 
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registiy,  when  one  has  in  fact  been  made,  or  if  none  be  made,  to 
make  proof  of  his  right  to  vote  on  the  day  of  the  election  in  the 
way  prescribed  by  the  law,  and  also  to  show  his  reason  for  not 
registering,  by  his  own  oath,and  on  his  failure  to  make  such  proof 
'  of  his  right  to  vote,  and  show  his  reason  for  not  registering, 
his  vote  may  be  rightfully  rejected.  The  object  of  all  registry 
laws  is  to  ascertain,  before  the  election  day,  who  are  the  quali- 
fied electors  in  each  election  district,  and  to  do  away  with  the 
necessity,  as  far  as  possible,  of  investigating  as  to  the  qualifi- 
cations of  electors  on  the  day  of  election,  and  to  prevent 
fraudulent  voting  by  giving  publicity  beforehand  to  the  names 
of  all  persons  who  claim  the  right  to  vote  at  the  coming  elec- 
tion. Tlie  right  of  the  legislature  to  require  this  to  be  done, 
and  the  propriety  of  doing  it,  has  been  approved  by  this  court 
in  the  cases  above  cited. 

The  only  question  remaining  to  be  decided  is,  as  was  stated 
by  the  learned  counsel  who  argued  this  case  for  the  respond- 
ents, "whether  the  legislature  can,  anticipating  the  incon- 
venience, delays  and  trouble  attending  the  investigation  of 
such  questions  of  fact  on  the  day  of  the  election,  provide  for 
their  being  investigated  and  settled  in  whole  or  in  part,  prima 
facie  or  absolutely,  on  some  day  or  days  before  the  day  of 
election,  and  give  to  such  provisions  the  force  of  law  by  sanc- 
tioning the  receipt  of  votes  only  upon  condition  of  such  pro- 
visions being  complied  with  by  the  electors  offering  to  vote." 

To  my  mind  it  seems  very  clear  that  if  the  legislature  has 
any  power  to  require  a  registration  of  the  electors  to  be  made 
previous  to  the  day  of  election,  and  to  compel  the  non-regis- 
tered elector  to  give  some  good  reason  for  his  failing  to  pro- 
cure himself  to  be  registered  before  he  shall  be  allowed  to 
vote  on  the  day  of  election,  it  has  the  6am3  power  to  enforce 
the  registration  by  depriving  the  elector  of  the  right  to  vote 
unless  he  becomes  registered  as  required  by  law.  If  the  legis- 
lature may  compel  the  elector  to  give  a  reason  for  not  regis- 
tering, it  may  declare  what  shall  be  a  suflScient  reason,  and 
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permit  only  such  excnse  for  not  registering  as  in  its  discretion 
it  may  deem  a  valid  excuse. 

If  an  excuse  for  not  registering  must  be  given  in  order  to 
entitle  the  non-registered  elector  to  vote,  what  shall  be  a  suffi- 
cient excuse  must  either  be  declared  by  the  legislature,  or  its 
sufficiency  must  be  submitted  to  the  judgment  of  the  inspect- 
ors, or  any  excuse  which  the  elector  shall  himself  deem  a  suffi- 
cient reason  for  not  registering  must  be  accepted  as  sufficient. 
The  practical  interpretation  given  to  the  law  of  1864:  was 
to  permit  the  elector  himself  to  judge  of  the  sufficiency  of 
his  reason  for  not  registering;  and  the  consequence  was  that 
the  law  imposed  a  great  expense  upon  the  state  without  pre- 
venting in  any  way  the  evils  intended  to  be  remedied  thereby, 
and  illegal  voting  was  not  prevented  by  the  act,  but  was  made 
easier  of  accomplishment  under  its  provisions.  As  I  under- 
stand it,  the  majority  of  the  members  of  this  court  hold  the 
law  under  consideration  to  be  void  because  it  does  not  provide 
some  way  by  which  an  elector,  who,  by  reason  of  sickness,  ab- 
sence or  some  other  contingency,  has  been  prevented  from 
becoming  registered,  may  still  vote  upon  the  day  of  election. 
I  do  not  understand  that  they  adopt  the  theory  apparently  sanc- 
tioned by  the  following  language  of  the  learned  chief  justice  in 
the  case  of  State  v.  Baker,  38  Wis.,  71-86,  that  "  every  statute 
regulating  it  must  be  consistent  with  the  constitutionally 
qualified  voter^s  right  of  suffrage  when-  he  claims  his  right  at 
an  election.  Then  statutes  njay  require  proof  of  the  right, 
consistent  with  the  right  itself.  .  .  .  It  was  undoubtedly  com- 
petent for  the  legislature  to  provide  for  a  previous  registry  of 
voters,  as  one  mode  of  proof  of  the  right,  so  that  it  should 
not  be  a  condition  precedent  to  the  right  itself  at  the  election, 
but,  failing  the  proof  of  registry,  left  other  proof  open  to  the 
voter  at  the  election,  consistent  with  his  present  right.  .  . 
The  statute  imposes  no  condition  precedent  to  the  right;  it  only 
requires  proof  that  the  right  exists.  The  voter  may  assert  his 
right,  if  he  will,  by  proof  that  he  has  it;  may  vote,  if  he  will, 
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by  reasonable  compliance  with  the  law.  His  right  is  unim- 
paired, and,  if  he  be  disfranchised,  it  is  not  bjr  force  of  the 
statute,  but  by  his  own  voluntary  refusal  of  proof  that  he 
is  enfranchised  by  the  constitution.  .  .  .  Undoubtedly  the 
statute  authorizes  a  largo  supervision  of  the  process  of  registry 
by  voters,  and  voters  may  so  supervise  the  process  as  to  be 
fully  advised  of  all  irregularities  and  defects.  But  all  such 
supervision  is  voluntary.  The  statute  does  not  impose  it  as  a 
duty,  or  as  a  burden  on  the  right  of  suffrage,  atidcotild  not 
T/te  statute  inust  he  so  construed  as  to  reconcile  all  its  pro- 
visions to  the  unimpaired^  unincumbered  right  of  suffrage  at 
the  election^ 

The  italics  are  not  in  the  reported  opinion.  It  would  seem, 
from  the  remarks  of  the  chief  justice  above  quoted,  that  lie 
was  of  the  opinion  that  no  registry  law  could  be  valid  which 
deprived  the  elector,  who  was  such  on  the  day  of  the  elec- 
tion, of  the  right  to  vote,  if  he  could  then  prove  that  he 
was  such  elector;  and  that  no  other  condition  or  sanc- 
tion could  be  given  to  a  registry  law  except  that  it 
might  compel  the  non-registered  elector  to  prove  his  right  to 
vote  on  the  day  of  election  in  the  manner  pointed  out  by  the 
law.  He  evidently  does  not  recognize  the  right  of  the  legis- 
lature to  impose,  as  a  condition  of  the  non-registered  elector's 
right  to  vote,  that  he  shall  give  any  reason  for  not  having 
registered.  It  is  his  opinion  that  no  registry  law  can  be  con- 
stitutional and  valid  which  requires  the  elector  to  make  proof 
of  his  right  to  exercise  the  elective  franchise  at  any  time  be- 
fore he  offers  his  vote  on  the  day  of  the  election,  and  that  any 
law  which  deprives  him  of  the  right  to  vote,  unless  he  fur- 
nishes such  evidence  of  his  right  before  the  day  of  election,  is 
void.  It  is  possible  that  I  have  misunderstood  the  meaning  of 
the  learned  chief  justice,  but  it  appears  to  me  that  such  is  the 
fair  construction  of  the  language  used;  and  in  that  view  of  the 
case  every  registry  law  must  be  so  framed  as  to  leave  it 
optional  with  the  elector  whether  he  will  register  or  not;  and 
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such  law  can  have  no  sanction,  except  a  provision  requiring 
the  elector  who  declines  to  register  to  make  proof  of  his  right 
to  vote  when  he  offers  to  do  so  on  the  day  of  election.  If  that 
is  the  limit  of  power  on  the  part  of  the  legislature,  then,  in  my 
opinion,  it  would  be  wisdom  on  its  part  not  to  exercise  the 
power  at  all. 

Holding  the  opinion  which  the  learned  chief  justice  does, 
he  is  most  consistent  in  ignoring  any  right  on  the  part  of  the 
legislature  to  impose  any  condition  upon  the  non-registered 
elector  which  is  not  imposed  upon  the  registered  one,  except 
the  condition  that  he  shall  prove  that  he  is  in  fact  an  elec- 
tor on  the  day  of  the  election.  This  proof  the  registered 
voter  has  made  prima  facie  by  procuring  his-  name  to  be 
entered  upon  the  register,  and  because  the  non-registered 
elector  has  not  made  such  proof,  he  may  be  required  to  make 
it  when  he  offers  his  vote.  If  it  ba  admitted  that  the  legisla- 
ture may  enforce  the  registry  of  electors  by  imposing  any 
other  condition  than  the  proof  of  the  right  itself,  then  it  must 
follow  that  what  such  other  conditions  shall  be  is  a  matter  for 
the  legislature,  and  their  discretion  in  the  matter  cannot  be 
questioned  by  this  court  except  for  gross  abuse  thereof. 

If,  as  said  above,  the  legislature  may  compel  the  elector  to 
give  a  reason  for  not  registering  before  he  shall  be  allowed  to 
vote,  it  may  declare  what  shall  be  a  sufficient  reason,  and  thus 
defeat  the  right  of  every  non-registered  elector  who  cannot 
give  the  reason  which  the  statute  declares  shall  be  sufficient  to 
excuse  his  registry;  and  this  is  done'  in  the  registry  law  of 
Michigan,  which  was  held  a  valid  law  by  the  supreme  court  of 
that  state,  as  is  hereinafter  shown.  When  we  admit  that  the 
legislature  may  impose  any  condition  upon  the  non-registered 
voter  other  than  that  he  shall  prove  that  ho  is  an  elector  of  the 
district,  with  the  qualifications  prescribed  by  the  constitution,' 
then  we  surrender  the  whole  matter  to  the  discretion  of  the 
legislature,  and  it  may  impose  such  conditions  as  it  shall  deem 
proper,  and  as  in  its  judgment  will  be  efficient  in  compelling 
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the  electors  to  register,  and  for  that  purpose  may  deprive  the 
non-registered  voter  of  the  right  to  vote  at  the  election. 

While  some  of  the  conclusions  of  the  learned  chief  justice 
in  the  opinion  in  the  case  of  State  v.  Baker  are  not  in  har- 
mony with  the  opinion  of  the  court  in  the  cases  of  State  v. 
Hihnantel  and  State  v.  Stumpfj  still  the  act  of  1864  was 
held  valid  by  the  court  in  this  last  case,  as  it  had  been  in  the 
former  cases.  But  it  is  said  that  the  law  now  under  consid- 
eration is  void  because  it  makes  registry  a  prerequisite  to  the 
right  to  vote  in  all  cases  except  where  the  elector  becomes 
such  after  the  last  day  for  completing  the  registry;  that  the 
legislature  has  no  power  to  make  registry  previous  to  the  day  of 
election  a  pI;^requisite  to  the  right  of  voting;  and  that  all  reg- 
istry laws  in  this  state  must  still  leave  the  elector  the  right  to 
vote  on  the  day  of  election,  upon  such  reasonable  conditions 
as  the  legislature  may  impose,  taking  a  middle  ground  be- 
tween the  opinion  of  the  late  learned  chief  justice,  as  stated 
in  State  v.  Hilmantel  (that  "  the  disability  or  disfranchise- 
ment is  inseparable  from  the  necessary  protection.  Perhaps 
it  may  be  said  that  the  protection  can  only  be  afforded  by  im- 
posing the  disability.  Hold  the  act  to  be  directory,  and  al- 
low the  electors  to  vote  without  "their  names  being  registered, 
and  without  the  aflSdavit  and  oath  prescribed  in  case  they  are 
not,  and  the  object  of  the  legislature  would  be  entirely  de- 
feated. The  effect  of  such  construction  would  be  fatal  to  all  pro- 
tective legislation,  and  would  leave  the  election  laws  precisely 
as  they  stood  before  this  statute  was  enacted"),  and  that  of 
the  present  chief  justice,  who  says,  as  above  quoted,  "that  the 
statute  must  be  so  construed  as  to  reconcile  all  its  provisions 
to  the  unimpaired  and  unincumbered  right  of  suffrage  at  the 
election." 

It  is  argued  that  the  legislature  has  no  power  to  impose 
any  other  conditions  upon  the  right  of  the  elector  to  vote  than 
such  as  are  prescribed  by  the  constitution;  and  it  is  urged 
that  a  registry  law  which  requires  the  elector  to  make  proof 
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of  his  right  to  vote  at  any  time  before  the  day  of  the  election 
is  imposing  a  condition  not  recognized  by  the  constitution. 
All  agree  that  the  legislature  must  necessarily  prescribe  the 
manner  of  voting,  designate  the  oflBcers  who  shall  receive  and 
canvass  the  votes,  the  place  where  the  votes  shall  be  received, 
and  the  form  of  the  ballot  voted,  and  may  also  prescribe  what 
proof  the  elector  shall  make  of  his  right  to  vote  at  an  election, 
and  generally  do  all  that  may  be  deemed  reasonably  necessary 
to  secure  a  fair  and  honest  vote  of  the  electors.  If,  in  the  judg- 
ment of  the  legislature,  it  be  necessary  that  the  proof  of  the 
elector's  right  to  vote  at  any  election,  in  order  to  secure  a  fair 
and  honest  vote,  shall  be  made  on  some  convenient  day  or  days 
previous  to  the  day  fixed  for  the  election,  what  constitutional 
provision  forbids  the  legislature  from  requiring  such  proof  to 
be  so  made?  Certainly  tlie  law  which  is  under  consideration  is 
not  onerous  in  its  provisions,  and  every  elector  can  make  his 
proof  by  procuring  his  name  to  be  entered  upon  the  proper 
register  at  much  less  trouble  and  expense  than  would  be  re- 
quired to  make  formal  proof  of  his  right  to  vote  on  the  day 
of  election;  and  yet  it  cannot  be  said  that  the  legislature 
would  not  have  the  power  to  require  each  elector  who  offered  to 
vote  on  the  day  of  the  election  to  furnish  proof  by  his  own  affi- 
davit, backed  by  the  affidavit  of  some  other  person  or  persons, 
of  his  right  to  vote,  and  that  on  his  failure  to  do  so  his  vote 
should  not  be  received. 

This  was  so  expressly  held  in  the  case  of  State  v.  Baker^ 
and  by  this  court  long  before  in  the  case  of  State  v.  Leauy  9 
Wis.,  279.  The  late  learned  Justice  Pain^e,  who  delivered  the 
opinion  in  that  case,  speaking  of  the  provisions  of  chapter  85, 
Laws  of  1859,  which  prescribed  the  method  of  proceeding 
upon  the  challenge  of  an  elector,  and  particularly  defined  what 
questions  the  challenged  elector  should  be  required  to  answer 
under  oath,  in  order  to  entitle  him  to  vote,  says:  "This  act, 
therefore,  instead  of  prescribing  any  qualifications  for  electors 
diflFetent  from  those-  provided  for  in  the  constitution,  contains 
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only  new  provisions  to  enable  the  inspectors  to  ascertain 
whether  the  person  offering  to  vote  possesses  the  qualifications 
required  by  that  instrument;  and  certainly  it  is  competent  for 
the  legislature  to  enact  such.  The  necessity  of  preserving  the 
purity  of  the  ballot-box  is  too  obvious  for  comment,  and  the 
danger  of  its  invasion  too  familiar  to  need  suggestion.  While, 
therefore,  it  is  incompetent  for  the  legislature  to  add  any  new 
qualifications  for  an  elector,  it  is  clearly  within  its  province 
to  require  any  person  offering  to  vote  to  furnish  such  proof  as 
it  deems  requisite  that  he  is  a  qualified  elector.  .  .  .  It  is 
true  that  section  14  provides  that  if  any  person  challenged  re- 
fuses to  answer,  his  vote  shall  be  rejected.  But  does  tliat 
make  the  answering  of  the  questions  a  new  qualification  for  a 
voter?  Certainly  not.  Under  the  law  as  it  before  existed, 
any  one  whose  vote  was  challenged  had  to  take  an  oath  that 
he  possessed  the' qualifications  required  by  the  constitution. 
If  he  refused,  his  vote  was  rejected.  But  this  did  not  make 
the  taking  of  the  oath  a  new  qualification,  so  as  to  invalidate 
the  law.  It  was  rejected  only  because  he  failed  to  furnish  the 
proof  required  by  law,  showing  his  right  to  vote." 

Experience  has  demonstrated  that  registry  laws  are  necessary 
to  insure  a  fair  and  honest  vote  in  all  large  cities,  and  such 
laws  have  been  enacted  and  enforced  in  such  cities  in  very 
many  of  the  states  of  the  Union  for  many  years.  In  order  to 
preserve  even  a  pretense  of  purity  in  elections  in  the  large 
centers  of  population, ,  it  is  necessary  that  evidence  of  this 
right  of  the  electors  to  vote  should  be  produced  before  the 
day  of  the  election,  in  order  to  enable  the  real  electors  to  vote 
on  that  day;  audit  would  be  highly  inconvenient,  if  not  im- 
possible, to  make  the  necessary  investigations  on  that  day. 
Registration  is,  in  fact,  nothing  more  than  a  method  of  taking 
evidence  beforehand  of  the  right  of  the  elector  to  vote  on  the 
day  of  the  election.  The  registry  law  in  question  in  this  case 
throws  no  obstructions  in  the  way  of  the  elector  who  desire 
to  vote.     If  he  voted  at  the  last  previous  election,  his  name 
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is  pkced  on  the  register  without  any  action  on  his  part;  if  he 
did  not,  he  can  have  it  placed  there  by  appearing  in  person 
before  the  board,  or  by  sending  a  written  request  to  have  it 
placed  thereon.  If  his  right  to  be  registered  is  questioned,  his 
name  is  placed  thereon  upon  making  the  same  proof  he  would 
be  required  to  make  if  challenged  on  the  day  of  election. 
There  is  no  hardship  in  the  law. 

It  is  urged  that  the  voter  may  be  sick  or  absent  or  im- 
prisoned on  the  days  when  the  registry  is  made.  The  law  pro- 
vides for  these  cases  so  far  as  it  is  reasonable  it  should  provide. 
If  the  elector  is  absent,  the  law  advises  him  when  the  registry 
will  take  place,  and  he  may  send  his  application  to  be  regis- 
tered in  writing;  he  need  not  appear  in  person.  Even  if  he 
were  imprisoned,  his  right  to  send  a  written  request  to  be  reg- 
istered would  hardly  be  denied  him.  But  these  are  all  ques- 
tions addressed  to  the  consideration  of  the  legislature,  and  not 
to  the  court.  It  is  for  the  legislature  to  say  what  shall  be  suf- 
ficient to  excuse  the  elector  from  registering  as  required  by 
law;  and  when  the  legislature  has  passed  a  law  which  gives 
ample  opportunity  for  every  elector  to  register  if  he  will,  the 
court  is,  in  my  opinion,  transcending  its  power  in  declaring 
the  law  void  because  the  legislature  has  said  to  the  elector. 
Unless  you  register,  you  cannot  vote.  There  does  not  appear 
to  me  to  be  any  middle  ground.  The  elector  has  the  absolute* 
right  to  vote  on  the  day  of  election  if  he  has  then  the  qualifi- 
cations of  an  elector  under  the  constitution,  aud  is  then  ready 
to  make  proof  of  his  qualifications,  as  was  stated  by  the  chief 
justice  in  the  case  of  The  State  v.  Baker/  or  else  he  must,  if 
required  by  law,  furnish  the  proof  of  his  right  to  vote  by  reg- 
istering on  the  days  fixed  by  the  legislature  previous  to  the 
day  of  election,  or  he  may  be  prohibited  from  voting..  That 
the  elector  may  be  absent  on  the  days  fixed  for  registering, 
that  he  may  be  sick  or  imprisoned,  or  that,  in  the  hurry  of 
business,  he  may  wholly  forget  that  he  is  required  to  register, 
until  it  is  too  late,  cannot  excuse  the  elector  from  doing  that 
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which  is  necessary  to  secure  a  fair  election.  These  accidents 
are  not  the  fault  of  the  law,  and  cannot  affect  its  validity. 

Every  objection  which  is  made  to  this  law  was  made  fifty 
years  ago  to  a  similar  law  in  Massachusetts;  and  they  were 
fully  and  most  satisfactorily  answered  by  Chief  Justice  Shaw 
in  his  opinion  in  Capen  v.  Foster^  12  Pick.,  485.  His  argu- 
ment in  that  case  was  so  clear,  exhaustive  and  satisfactory,  and 
his  conclusions  so  well  established,  that  every  court  in  the 
United  States  which  has  since  had  under  consideration  similar 
registry  laws  has  followed  and  approved  that  decision,  unless 
the  case  of  State  v.  Baker  be  an  exception.  The  law  of  Mas- 
sachusetts which  was  under  consideration  in  that  case,  was 
subject  to  every  objection  which  can  be  urged  against  the  law 
of  this  state  now  xmder  consideration;  and  I  therefore  quote 
the  reasons  given  by  the  learned  chief  justice  for  sustaining 
this  law  as  a  legitimate  and  proper  exercise  of  the*  legislative 
power.  The  reasons  then  given  have  stood  the  test  of  time, 
and  met  the  approval  of  every  court  which  has  since  been 
called  upon  to  pass  upon  like  questions.  The  argument  is  so 
complete  in  that  case,  I  could  but  repeat  what  was  then 
said  if  I  should  attempt  to  use  my  own  language,  and  weaken 
its  force  for  lack  of  ability  to  restate  it  in  the  clear,  terse  and 
exactly  accurate  language  of  the  learned  chief  justice.  The 
•learned  justice  starts  out  with  a  full  recognition  of  the  im- 
portance of  the  question.     He  says: 

"  Questions  affecting  the  construction  of  the  constitution  of 
the  commonwealth,  and  the  political  and  civil  rights  and  priv- 
ileges of  the  citizens  depending  upon  it,  are  entitled  to  the 
fullest  and  most  deliberate  consideration,  when  drawn  into  ju- 
dicial discussion.  Upon  a  correct  decision  of  these,  the  security 
and  harmony  of  our  well-balanced  system  of  free  and  popular 
government  mainly  depend."  After  discussing  a  ques- 
tion not  pertinent  to  the  question  now  in  issue,  he  then  gives 
a  synopsis  of  the  registry  law  then  under  consideration,  and 
proceeds  to  state  the  real  objection  made  to  the  constitution- 
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ality  of  the  law,  as  follows:  "In  the  particular  provision  in 
regard  to  which  the  validity  of  the  law  is  now  called  in  ques- 
tion, viz.,  that  no  person  shall  vote  at  an  election  whose  name 
is  not  previoi^ly  placed  on  the  list  of  voters^  ...  it  ap- 
pears by  the  facts  agreed,  in  the  present  case,  that  the  name  of 
the  plaintiff  was  not  borne  on  the  list  of  voters  at  the  time 
his  vote  was  rejected,  and  it  does  not  appear  that  he  had 
previously  examined  the  lists,  or  applied  to  have  his  name  in- 
serted on  the  lists.  By  the  plain  and  express  terms  of  the  law, 
the  plaintiff,  under  these  circumstances,  was  prohibited  from 
voting.  By  asserting  the  right,  therefore,  the  plaintiff  puts  in 
issue  the  validity  of  these  provisions  of  the  law;  and  the  case  for 
the  plaintiff  is  put  upon  the  ground  that  such  a  provision  is  a 
restraint  upon  the  right  of  voting  inconsistent  with  the  priv- 
ilege secured  by  the  constitution  to  the  citizens;  that  these 
constitutional  privileges  are  above  and  beyond  the  control  pf 
the  legislative  power;  and  that  all  such  laws  are  therefore  un- 
constitutional, inoperative,  and  void.  This  is  the  question 
which  the  courts  are  now  called  upon  to  decide. 

"  On  the  part  of  the  plaintiff  it  is  contended  that  the  con- 
stitution itself  has  provided  the  qualifications  of  voters;  that 
the  law  in  question  prescribes  a  new  and  additional  qualifica- 
tion; that  as  such  it  operates  as  a  restraint  upon  the  larger 
privilege  allowed  by  the  constitution  itself,  which  cannot  be 
done  by  an  act  of  legislation. 

"  On  the  other  hand  it  is  argued,  that,  the  right  of  suffrage 
being  secured  by  the  constitution  to  persons  having  certain 
specified  qualifications  of  age,  sex,  residence,  property,  and 
contribution  to  public  burthens,  it  was  for  the  constitution  it- 
self either  to  direct  in  detail  the  time,  place,  and  manner  in 
which  this  constitutional  right  should  be  exercised,  or  to  leave 
this  to  be  regulated  by  law;  that  so  far  as  this  is  done  by  the 
constitution  itself,  in  plain  terms  or  by  necessary  implication, 
it  is  binding  and  conclusive;  but  where  it  is  not  so  done  it  is 
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competent  for  the  legislature  to  provide  for  the  exigency  by  a 
law  acting  uniformly  throughout  the  commonwealth. 

"  And  this  court  is  of  opinion  that,  in  all  cases  where  the 
constitution  has  conferred  a  political  right  or  privilege,  and 
where  the  constitution  has  not  particularly  designated  the 
manner  in  which  that  right  is  to  be  exorcised,  it  is  clearly 
within  the  just  and  constitutional  limits  of  the  legislative 
pcfwer  to  adopt  any  reasonable  and  uniform  regulations  in  re- 
gard to  the  time  and  mode  of  exercising  that  right,  which  are 
designed  to  secure  and  facilitate  the  exercise  of  such  right  in 
a  prompt,  orderly,  and  convenient  manner.  Such  a  construc- 
tion would  afford  no  warrant  for  such  an  exercise  of  legislative 
power  as,  under  the  pretense  and  color  of  regulating,  should 
subvert  or  injuriously  restrain  the  right  itself." 

The  learned  chief  justice,  after  commenting  upon  certain 
laws  regulating  the  time,  place  and  manner  of  voting,  and  of 
counting  and  returning  the  same,  as  instances  of  theabsolute 
necessity  of  action  upon  the  part  of  the  legislature  in  order  to 
secure  to  the  elector  the  right  conferred  by  the  constitution, 
then  cites  a  part  of  the  constitution  of  Massachusetts,  which 
is  more  particular  in  its  details  as  to  how  the  right  of  suffrage 
in  certain  cases  shall  be  exercised,  viz.: 

"  That  part  of  the  constitution  which  provides  for  the  elec- 
tion of  senators  and  counsellors  goes  more  into  detail.  It 
directs  that  a  meeting  of  the  inhabitants  of  each  town  shall 
be  held  on  the  first  Monday  of  April  annually  (since  altered 
to  another  day),  to  be  called  and  warned  as  therein  required, 
and  prescribes  the  qualifications  of  voters.  It  then  goes  ou  to 
provide  that  the  selectmen  of  the  several  towns  shall  preside 
at  such  meetings  impartially,  and  shall  receive  the  votes  of  all 
the  inhabitants  of  such  towns  present  and  qualified  to  vote  for 
senators." 

It  will  be  seen  that  this  provision  of  the  constitution  of 
Massachusetts  is  much  more  particular  and  specific  in  its  pro- 
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visions  as  to  the  manner  of  exercising  the  elective  franchise 
than  anything  to  be  found  in  the  constitution  of  this  state;  in 
fact,  our  constitution  makes  no  provision  upon  the  subject,  ex- 
cept that  it  provides  that  the  votes  shall  be  given  by  ballot,  and 
fixes  the  time  for  holding  the  general  elections.  The  question 
of  the  right  of  the  plaintiff  to  vote  in  that  case  without  being 
registered  arose  under  this  provision  of  the  Massachusetts 
constitution,  as  the  statement  of  the  case  says  that  he  offered 
to  vote  at  the  annual  legal  meeting  in  April,  at  the  election 
for  governor,  lieutenant  governor,  and  senators.  After  stating 
his  opinion  that  under  this  provision  of  the  constitution  tlie 
authority  to  judge  of  the  qualifications  is  vested  in  the  select- 
men of  towns,  so  long  as  that  form  of  municipal  organization 
remains,  the  learned  justice  continues: 

"Still,  the  constitution  is  wholly  silent  in  regard  to  the 
time,  place,  and  manner  in  which  such  Selectmen  shall  receive 
evidence  of  the  qualifications  of  voters,  and  how  the  result 
shall  be  ascertained,  and  the  evidence  of  it  manifested  and 
preserved. 

"  The  right  of  any  individual  person  claiming  the  privilege 
of  voting  may  involve  an  inquiry  into  the  fact  of  citizen- 
ship, age,  domicile  within  the  commonwealth,  domicile  within 
the  town  or  district,  the,  payment  of  taxes,  exemption  by  law 
from  the  payment  of  taxes,  and  the  fact  of  his  being  a  pauper 
or  under  guardianship,  or  otherwise.  All  these  are  questions 
of  fact,  open  to  proof  of  various  kinds,  and  sometimes,  though 
rarely,  requiring  considerable  research  and  investigation.  Is 
there  anything  in  the  above  recited  provision  of  the  constitu- 
tion which  requires  the  selectmen  to  go  through  this  investi- 
gation during  the  progress  of  the  polling,  and  whilst  many 
other  citizens,  whose  right  is  unquestioned,  and  proved  by 
their  names  being  previously  entered  on  the  list,  are  waiting 
to  give  in  their  ballots  and  retire?  There  is  no  express  re- 
quirement, and  we  think*  there  is  no  implication,  arising  either 
from  the  terms  of  the  constitution  or  from  the  nature  and 
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purposes  of  the  right  of  voting,  which  oWiges  the  selectmen 
to  perform  this  doty  whilst  in  the  actual  performance  of  other 
positive  duties,  required  by  the  express  direction  of  the  con- 
stitution, and  in  the  careful,  exact,  and  prompt  performance  of 
which  the  public,  the  whole  body  of  qualified  voters,  have  a 
deep  interest. 

"The  constitution,  by  carefully  prescribing  the  qualifica- 
tions of  voters,  necessarily  requires  that  an  examination  of  the 
claims  of  persons  to  vote,  on  the  ground  of  possessing  these 
qualifications,  must,  at  some  tifne,  be  had  by  those  who  are  to 
decide  on  them.  The  time  and  labor  necessary  to  complete 
these  investigations  must  increase  in  proportion  to  the  in- 
creased number  of  voters;  and,  indeed,  in  a  still  greater  ratio 
in  populous  commercial  and  manufacturing  towns,  in  which 
the  inhabitants  are  frequently  changing,  and  where  of  neces- 
sity many  of  the  qualified  voters  are  strangers  to  the  select- 
men. 

"  If,  then,  the  constitution  has  made  no  provision  in  regard 
to  the  time,  place,  and  manner  in  which  such  examination 
shall  be  had,  and  yet  such  an  examination  is  necessarily  inci- 
dent to  the  actual  enjoyment  and  exercise  of  the  right  of 
voting,  it  constitutes  one  of  those  subjects  respecting  the  mode 
of  exercising  the  right,  in  relation  to  which  it  is  competent  to 
the  legislature  to  make  suitable  and  reasonable  regulations,  not 
calculated  to  defeat  or  impair  the  right  of  voting,  but  rather 
to  facilitate  and  secure  the  exercise  of  that  right. 

"And  this  court  is  of  opinion  that  the  provision,  in  the 
general  law  regulating  elections,  and  that  in  the  act  incorpo- 
rating the  city,  which  require  that  the  qualifications  of  voters 
shall  be  previously  offered  and  proved  in  order  to  entitle  them 
to  vote,  and  that  their  names  shall  be  entered  upon  an  alpha- 
betical register  or  list  of  voters,  is  highly  reasonable  and  use- 
ful, calculated  to  promote  peace,  order  and  celerity  in  the 
conduct  of  elections,  and  as  such  to  facilitate  and  secure  this 
most  precious  right  to  those  who  are  by  the  constitution  ea- 
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titled  to  enjoy  it;  that  it  cannot  be  justly  regarded  as  adding 
a  new  qualification  to  those  prescribed  by  the  constitution, 
but  as  a  reasonable  and  convenient  regulation  of  the  mode  of 
exercising  the  right  of  voting,  which  it  was  competent  to  the 
legislature  to  make;  and,  therefore,  that  these  legal  enact- 
ments, not  being  repugnant  to  the  constitution,  are  valid  and 
binding  laws,  to  which  both  voters  and  presiding  officers  at 
elections  are  authorized  and  bound  to  conform. 

"  In  the  manner  in  which  these  lists  are  framed  eflFectual 
care  seems  to  be  taken  to  secure  the  rights  of  electors.  The  lists 
are  first  to  be  prepared  by  the  collectors  of  taxes,  and  submitted 
to  the  selectmen,  who  are  to  revise  and  publish  the  same  for 
the  inspection  of  all  interested.  They  are  to  be  in  session  a 
sufficient  length  of  time  shortly  before  the  election,  and  for 
an  hour  at  least  on  the  day  of  the  meeting,  and  before  the 
opening  of  the  meeting,  to  nsceive  evidence  of  the  qualifica- 
tions of  those  whose  names  may  have  been  omitted.  Noth- 
ing^ therefore^  hut  the  carelessness  or  neglect  of  the  voter  him- 
self^ or  some  accident  not  attrihutahle  to  the  law,  or  the  offi- 
cers who  are  to  execute  itj  can  deprive  him  of  the  power  of 
proving  his  riffht  and  exercising  his  privilege;  and  against 
these  it  would  be  difficult,  either  by  legal  or  constitutional 
provisions,  entirely  to  guard." 

It  will  be  seen  that  the  only  substantial  difference  between 
the  registry  law  of  Massachusetts  and  that  now  under  consid- 
eration is,  that  the  former  provides  that  the  board  shall  be  in 
session  one  hour  on  the  day  fixed  for  the  election,  but  before 
the  voting  commences,  for  the  purpose  of  revising  the  regis- 
try, and  placing  thereon  the  names  of  those  who  should  then 
apply  for  registry  and  make  proof  of  their  right.  This  differ- 
ence is  not  one  which  affects  the  principle  of  the  law  or  the 
power  of  the  legislature.  In  both  cases  the  only  question  is 
as  to  the  power  of  the  legislature  to  provide  that  the  elector 
shall  register  before  he  presents  himself  at  the  polls  with  his 
Tote  on  the  day  of  election.     If  the  legislature  has  the  power 
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to  compel  the  elector  to  mate  proof  of  his  right  to  vote  by 
becoming  registered  before  the  election  at  which  he  offers  to 
vote  takes  place,  then  the  question  as  to  the  time  when  he  shall 
make  such  proof  is  for  the  legislature  to  determine,  and  a 
court  would  not  declare  the  law  void  because  the  legislature 
might  deem  it  wise  that  the  proof  should  be  made  one,  five  or 
ten  days  before  such  election.'  Such  law  would  not  be  objec- 
tionable because  it  fixed  the  last  day  for  registering  six  days 
before  the  election,  if,  as  our  law  does,  it  provided  a  way  for 
permitting  all  those  who  become  electors  after  the  last  day  to 
vote  at  such  election.  There  is  no  greater  hardship  in  requir- 
ing the  elector  to  register  six  days  before  the  day  of  the  elec- 
tion than  one  day  before,  or  in  requiring  him  to  do  it  early  in 
the  morning  on  the  day  of  the  election,  and  before  the  polls 
of  the  election  are  opened.  The  contingency  of  absence,  sick- 
ness, or  imprisonment  at  the  time  fixed  for  registering,  would 
be  as  likely  to  happen  one  day  as  on  another. 

In  Syde  v.  Brushy  34  Conn.,  454,  the  court  sustained  a  reg- 
istry law  which  provided  that  no  person  should  vote  unless  his 
name  was  on  the  registry;  and  the  law  of  Connecticut  provided, 
as  our  own  law  does,  that  the  registry  should  be  completed  on 
the  Wednesday  before  the  election,  except  that  pei^sons  who 
became  electors  by  naturalization  or  age  after  that  day 
might  be  entered  on  the  register  after  that  date.  In  People  v, 
Kopplekom^  16  Mich.,  342,  the  supreme  court  of  that  state 
unanimously  declared  the  registry  law  of  the  state  constitu- 
tional and  valid,  which  prohibited  any  voter  from  voting  whose 
name  was  not  registered.  The  only  difference  between  tliat 
law  and  the  one  under  consideration  in  this  case  is,  that  it  per- 
mitted, in  the  discretion  of  the  inspectors,  a  person  to  register 
and  vote  upon  the  day  of  the  election  upon  his  satisfying  the 
inspectors,  by  his  testimony  under  oath,  that  he  was  a  quali- 
fied elector,  and  "  that,  owing  to  sickness  or  bodily  infirmity 
of  himself  or  some  near  relative  residing  in  the  same  house- 
hold (giving  the  name  of  said  relative),  or  owing  to  his  absence 
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from  the  township  on  public  or  official  business,  or  his  own 
business,  and  without  intent  to  avoid  or  delay  his  registration 
during  the  then  last  session  of  the  board,  he  has  been  pre- 
vented from  causing  his  name  to  be  previously  registered;  and 
also  producing  some  qualified  elector,  not  a  candidate  for  office 
at  such  election,  to  make  oath  before  the  inspectors  that  he  is 
well  acquainted  with  the  applicant  for  registry,  and  that  he  has 
good  reason  to  believe,  and  does  believe,  that  all  the  statements 
of  the- applicant  are  true." 

In  Edmonds  v,  Banbury^  28  Iowa,  267,  the  supreme  court 
of  Iowa  held  a  registry  law  valid  which  prohibited  the  elector 
from  voting  unless  his  name  appeared  on  the  registry  made 
and  corrected  previous  to  the  election,  but  allowed  the  non- 
registered  elector  to  vote  provided  he  made  an  affidavit  show- 
ing that  he  was  a  qualified  elector,  and  also  "  showing  a  proper 
reason  for  not  appearing  before  the  board  on  the  day  for  cor- 
recting such  register,  and  the  affidavit  of  a  person  whose  name 
is  on  the  register  that  he  knows  such  person  to  be  a  resident 
of  the  township." 

In  People  v.  Laincy  33  Cal.,  55,  and  Webster  v.  Byrnes^  34 
Cal.,  273,  the  supreme  court  of  California  held  a  registry  law 
valid  which  absolutely  prohibited  any  person  from  voting 
whose  name  did  not  appear  upon  tlie  register  or  poll  list  pre- 
viously prepared.  The  law  is  very  elaborate  in  its  provisions; 
and  although  the  elector  may,  under  certain  circumstances, 
have  his  name  entered  on  the  poll  list  at  any  time  before  the 
poll  of  the  election  is  opened,  on  the  day  of  election,  yet  in 
order  to  get  it  entered  thereon  after  thirty  days  before  the 
day  of  the  election,  he  must,  in  addition  to  further  proofs, 
furnish  the  board  of  registration  his  affidavit  setting  forth 
reasons  satisfactory  to  the  board  why  he  did  not  apply  and 
procure  the  enrollment  of  his  name  on  said  poll  list  previous 
to  said  thirty  days. 

In  New  York  there  has  been  a  registry  law  for  the  cities  of 
the  state  for  more  than  fifteen  years,  in  all  respects  like  the  law 
Vol.  XLIX.  — 37 
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now  under  consideration,  except  that  the  law  of  1865  provides 
that  the  board  of  registry  shall  be  in  session  on  the  Monday 
before  the  election  for  the  purpose  of  making  corrections  and 
revising  the  same;  and  the  law  as  amended  in  1872  provides 
that  the  registry  shall  be  completed  on  the  Saturday  next  be- 
fore the  election ;  but  both  the  law  of  1865  and  that  of  1872 
absolutely  prohibit  every  person  from  voting  whose  name  is 
not  on  the  register;  and  its  constitutionality  has  never  been 
questioned  by  the  courts  or  the  profession  of  that  state.  In 
the  only  cases  wliich  have  been  brought  to  our  notice  in  the 
courts  of  that  state  in  which  the  validity  of  the  law  might 
have  been  considered,  it  does  not  appear  that  its  invalidity 
was  suggested  either  by  the  counsel  or  the  court.  People  v, 
Thacher,  55  N.  Y.,  525;  People  v,  Wilson,  62  N.  Y.,  186. 
It  would  seem  highly  improbable  that  a  law  which  infringed 
the  constitutional  rights  of  the  electors  of  that  great  state 
would  be  quietly  submitted  to  and  remain  unquestioned  by 
the  electors,  the  legal  profession,  and  the  courts  of  the  state, 
for  fifteen  years  and  more. 

In  Byler  v.  Ashery  47  111.,  101,  it  was  held  that  the  registry 
law  of  Illinois  was  a  valid  law.  This  law  is  similar  in  all  re- 
spects to  the  act  of  1864  of  this  state,  except  that  the  non- 
registered  voter  was  allowed  to  vote  on  making  proof  in  the 
manner  prescribed  in  the  statute  of  his  right  to  vote,  on  the 
day  of  the  election,  without  showing  any  excuse  for  not  regis- 
tering. In  this  case  the  learned  judge  who  delivered  the 
opinion  says:  "There  can  be  no  question  that  the  legislature 
may  provide  all  reasonable  safeguards  to  preserve  the  ballot- 
box  from  fraud,  and  to  maintain  the  purity  of  our  elections. 
As  the  wisdom  of  our  laws,  and  the  fair  and  impartial  admin- 
istration of  justice,  depend  upon  the  oflScers  chosen  by  the 
people,  and  even  the  perpetuity  of  our  present  form  of 
government  can  only  be  maintained  by  preserving  our 
elections  free  from  fraud  and  corruption,  all  reasonable  re- 
quirements for  the  purpose,  not  calculated  to  abridge  the 
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elective  franchise,  are  within  ♦the  scope  of  the  legislative 
power." 

Davis  V.  School  District^  44  N.  H.,  398,  although  not  a 
case  arising  under  a  registry  law,  involved  the  same  principles, 
and  the  court  cited  Capen  v.  Foster  with  approval. 

In  the  states  in  which  the  decisions  above  cited  were  made, 
there  are  no  constitutional  provisions  prescribing  the  manner 
in  which  the  elective  franchise  may  be  exercised,  more  specific 
than  or  differing  materially  from  those  found  in  the  constitu- 
tion of  this  state. 

The  question  of  what  is  and  what  is  not  a  reasonable  regu- 
lation upon  this  subject,  is  addressed,  in  the  first  instance,  to 
the  legislature;  and  when  the  le^slative  department  has  pre- 
scribed a  regulation  which,  in  its  wisdom,  it  deems  a  reason- 
able onC;  the  courts  will  not  hastily  set  such  legislative  action 
aside  on  the  ground  that  the  regulation  is  unreasonable.  Any 
regulation  which  was  necessarily  calculated  to  abridge  the 
elective  franchise  should  be  set  aside  by  the  courts,  not  on  the 
ground  that  it  was  an  unreasonable  regulation,  but  on  the 
ground  of  want  of  power  in  the  legislature  to  pass  an  act 
wliich  necessarily  abridged  the  right  of  the  elector  as  fixed  by 
the  constitution.  Admitting,  as  all  the  courts  have,  that  the 
legislature  may  require  registration  of  the  elector  as  a  pre- 
requisite to  his  exercise  of  the  right  of  voting,  is  there  afiy- 
thing  unreasonable  in  requiring  the  elector,  who  is  such  at  the 
time,  and  resides  in  the  election  district,  to  see  that  his  name 
is  registered  one,  three  or  six  days  before  the  election  is  to 
take  place?  Does  such  requirement  abridge  the  elective  fran- 
chise any  more,  or  even  as  much,  under  the  present  law,  as  the 
law  which  requires  the  voter  to  prove  his  right  as  an  elector, 
not  only  by  his  own  oath,  but  also  by  the  oath  of  one  or  more 
freeholders  or  householders  of  the  district  in  which  he  offers 
to  vote?  The  thing  necessary  to  be  done  in  order  to  procure 
his  name  to  be  entered  on  the  register,  is  not  half  so  onerous 
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as  that  required  to  be  done  as  |l  substitute  for  the  registry  in 
order  to  entitle  the  elector  to  vote. 

The  objection  that  on  the  days  fixed  for  the  registry  the 
elector  may  oe  absent,  sick  or  imprisoned,  was  fully  answered 
by  Chief  Justice  Shaw  in  his  opinion  above  quoted.  He  says: 
"Nothing,  therefore,  but  the  carelessness  or  neglect  of  the 
voter  himself,  or  some  accident  not  attrihutahle  to  the  law  or 
the  officers  who  are  to  execute  it,  can  deprive  him  of  the  power 
of  proving  his  right  and  exercising  his  privilege;  and  against 
these  it  would  be  difficult,  either  by  legal  or  constitutional 
provisions,  entirely  to  guard."  This  answer  seems  to  me  to 
be  a  perfect  one,  and  I  shall  not  attempt  to  enlarge  upon  it. 

The  only  cases  which  havd  been  brought  to  our  attention  in 
which  the  power  of  the  legislature  to  pass  a  registry  law  has 
been  seriously  questioned,  since  the  decision  in  the  case  of 
Caperh  v,  Foster,  are  Page  v.  Alleiiy  58  Pa.  St.,  338,  and 
Patterson  v.  Barlow,  60  Pa.  St.,  54.  In  the  first  case  the 
majority  of  the  court  held  the  law  of  Pennsylvania  then  under 
consideration  void;  but  it  will  be  seen,  by  an  examination  of 
the  case,  that  the  third  judge  who  concurred  in  the  majority 
opinion  holding  the  law  void,  did  so  expressly  on  the  ground 
that  it  was  so  framed  as  to  necessarily  deprive  one  class  of 
electors  of  the  right  to  vote.  Chief  Justice  Thompson,  who 
denvered  the  opinion  of  the  court  holding  the  act  void,  bases 
his  opinion  upon  two  grounds:  ^r^^,  that  it  is  impossible  to 
execute  the  law;  and  second,  that  the  law  necessarily  de- 
prived one  class  of  electors  of  the  right  to  vote;  and  in  closing 
his  opinion  he  says:  "  We  do  not  mean  at  this  moment  to  de- 
cide that  no  constitutional  registration  law  can  be  enacted. 
For  myself,  I  think  there  might  be,  and  possibly  in  such  form 
as  to  protect  the  rights  of  all  legal  voters,  and  secure  the 
people,  to  some  extent  at  least,  against  the  possibility  of  fraud 
at  the  ballot-box."  Justice  Strono,  who  concurred  with  the 
majority,  says:  "A  registry  law  might  be  framed  under  our 
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constitution.  Such  a  law  is- desirable.  I  see  but  one  objec- 
tion to  the  constitutionality  of  the  act  of  1868.  It  is  that  it 
deprives  of  a  vote  those  wh6  may  move  into  an  election  dis- 
trict more  than  ten  days  prior  to  an  election,  but  less  than 
twenty.  In  this  particular  alone  the  act  is  unconstitutional." 
The  law  under  consideration  in  that  case  required,  as  con- 
strued by  a  majority  of  the  court,  that  a  person,  in  order  to 
entitle  himself  to  be  registered,  must  prove  that  he  had  been 
a  resident  of  the  district  ten  days  previous  to  the  time  he 
applied  for  registry.  It  also  provided  that  the  last  day  for 
registering  should  be  ten  days  before  the  day  of  the  election, 
whereas  the  constitution  only  required  ten  days'  residence  in 
the  election  district  to  entitle  an  elector  to  vote,  if  otherwise 
qualified.  Justices  Agnew  and  Read,  who  dissented  and  held 
the  law  constitutional,  gave  such  a  construction  to  the  act  as 
to  avoid  the  difficulty  found  by  the  majority.  Justice  Agnew, 
who  delivered  the  opinion  of  the  majority  of  the  court  in  the 
case  of  Patterson  v.  Barlow^  meets  the  argument  that  it  is  the 
proper  time  to  prove  the  right  of  the  elector  to  vote,  on  the  day 
of  election  and  when  he  offers  his  vote,  as  follows:  "Another 
ground,  much  urged,  is,  that  the  proper  time  for  proof  of  the 
qualifications  of  electors  is  the  day  of  the  election ;  for  then 
only,  it  is  said,  the  period  of  residence  is  complete,  and  from 
the  nature  of  the  facts  this  cannot  be  shown  before.  Grant 
it;  but  this  position  is  taken  in  mistake  of  the  very  law  before 
us.  By  this  law  it  is  on- that  day  —  the  day  of  election  —  the 
election  board  sits  to  receive  the  vote  and  the  proof;  then  the 
elector  appears  before  them  and  proves  his  franchise;  then  the 
evidence  is  produced  and  the  decision  made  upon  it.  But 
what  clause  in  the  constitution  forbids  the  means  to  be  pro- 
vided beforehand  which  furnishes  evidence  of  the  fact?  What 
clause  forbids  the  making  up  of  a  record  ten  days  before,  that 
shows  that  the  person  offering  his  vote  to  the  board  was  an 
actual  resident  of  the  precinct  ten  days  before,  and  was  then 
set  down  as  entitled  to  claim  his  privilege  on  the  day  of  elec- 
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tion?  Why  is  such  a  record  not  good  evidence  that  his  resi- 
dence actually  began  in  the  district  or  preexisted  there  ten 
days  before  the  election?  Certainly  it  does  not  diminish  the 
true  elector's  right,  but,  on  the  contrary,  tends  to  secure  it.  It, 
is  better  evidence  than  the  testimony  of  some  irresponsible 
and  base  perjurer,  brought  to  prove  a  false  residence  at  some 
low  boarding  place.  The  record  has  the  merit  of  truthfulness, 
and  it  relieves  the  true  and  honest  elector  of  those  unfounded 
and  malicious  objections  to  his  vote  made  by  partisans  of 
either  side.  Here  is  the  legal  proof  that  his  residence  in  the 
district  began  in  the  due  constitutional  time.  What  better 
proof  can  tliere  well  be  of  a  residence  complete  on  the  day  of 
election,  than  the  personal  appearance  of  the  elector  on  that 
day,  claiming  his  vote,  with  his  ballot  in  one  hand  and  the 
register  in  the  other  ?  It  is  good  evidence;  for  the  legal  pre- 
sumption arising  from  such  proof  is  violent." 

The  argument  above  quoted  was  made  to  meet  one  accepted 
by  the  dissenting  judges,  viz.:  that  as  under  the  constitution 
of  the  state  a  residence  of  ten  days  next  before  the  day  of 
election,  in  the  precinct  where  the  elector  offered  to  vote,  was 
necessary,  and  as  the  registry  law  required  the  registry  to  be 
completed  eight  days  before  the  election,  there  could  be  no 
way  of  proving  the  right  of  the  elector  on  the  day  of  the  reg- 
istry. The  objection  by  the  dissenting  judges  was  not  that 
the  registry  beforehand  tended  to  exclude  the  true  elector, 
but  that,  being  conclusive  of  the  right  to  vote,  as  was  assumed 
by  them,  many  persons  whose  names  were  borne  upon  the 
register  might  vote  at  the  election,  who,  by  having  removed 
from  the  precinct  after  their  names  were  registered,  were  not 
entitled  to  under  the  constitution.  It  was  also  objected  that 
the  registry  law  excluded  an  elector  from  voting  who  became 
a  qualified  voter  after  the  time  for  registering  had  passed, 
and  that  the  law  was  void  for  that  reason.  Our  law  is  not 
subjects  to  this  last  objection,  as  all  such  cases  are  provided  for 
and  the  right  fully  protected;  and,  under  our  law,  there  is 
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certainly  no  difficulty  in  making  the  proof  necessary  to  entitle 
the  elector  to  be  registered.  All  he  has  to  do  is  to  prove  that 
he  is  a  citizen  of  the  United  States,  or  has  declared  his  inten- 
tion to  become  such;  that  he  is  twenty-one  years  old,  and  has 
resided  in  the  state  one  year,  and  is  then  a  resident  of  the 
election  district.  If,  at  the  time  the  registry  is  required  to  be 
completed,  he  is  not  of  age,  or  has  not  resided  in  the  state  one 
year,  or  is  not  a  citizen  of  the  United  States,  and  has  not  then 
declared  his  intention  to  become  such,  in  all  such  cases,  if  he 
becomes  a  qualified  elector  before  or  on  the  day  of  the  elec- 
tion, his  right  to  vote  is  protected  by  the  law.  Xone  of  the 
objections  urged  against  the  Pennsylvania  law  by  the  dissent- 
ing judges  can  be  urged  against  our  law;  and  there  is  nothing 
in  their  arguments  which  tends  to  show  that  they  would  not 
have  sustained  the  law  of  this  state  now  under  consideration. 

I  think,  as  was  said  in  the  case  last  cited,  that  the  condi- 
tions of  a  registry  law  are  in  the  discretion  of  the  legislature; 
that  in  the  enactment  of  this  law  it  exercised  a  sound  and 
wise  discretion;  and,  if  we  entertained  the  opinion  that  we 
could  have  exercised  a  wiser  discretion  in  the  matter,  wo  have 
no  power  to  set  aside  the  act  of  the  legislature  for  that  reason. 
When  the  legislature  has  a  discretion  to  exercise,  courts  can 
only  set  aside  its  action  when  there  is  a  plain,  palpable  and 
clear  abuse  of  such  legislative  discretion. 

I  have  not  examined  the  other  question  discussed  on  the 
argument,  as  the  decision  of  the  majority  of  the  court  places 
the  reversal  of  the  order  appealed  from  on  the  grounds  dis- 
cussed, and  not  upon  the  question  of  the  sufficiency  of  the 
title  of  the  act. 

In  my  judgment,  the  complaint  in  the  action  failed  to  state 
a  cause  of  action,  and  the  order  sustaining  the  demurrer 
should  be  affirmed. 

By  the  Court, —  The  order  of  the  circuit  court  sustaining 
the  demurrer  is  reversed,  and  the  cause  remanded  to  the  cir- 
cuit court  for  further  proceedings  according  to  law. 
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Trench  vs.  The  City  of  Milwaukee. 

May  11^  June  23, 1880. 
City  of  Milwaukee:    Lot-owner*  s  damages  for  change  in  grade  of  street. 

Under  the  charter  of  Milwaukee,  where  the  established  grade  of  a  street  has 
been  changed,  the  damages  recoverable  by  the  owner  of  an  adjoining 
lot  include  all  necessary  expenses  in  changing  the  grade  of  the  lot  to 
conform  it  properly  to  the  new  grade  of  the  street,  and  also  the  expense 
of  repaying  the  street,  charged  upon  the  lot  and  rendered  necessary  by 
such  change  in  the  grade  of  the  street;  and  it  makes  no  dilTerence  in 
this  rule,  that  the  lot  is  unimproved,  and  that  the  expense  of  conform- 
ing its  natural  grade  to  the  grade  of  the  street  as  finally  established,  has 
been  no  greater  than  it  would  have  been  if  such  final  grade  had  been 
adopted  in  the  first  instance. 

APPEAL  from  the  Circuit  Court  for  Racine  County. 

Action  to  recover  the  damages,  costs  and  charges  accruing  to 
the  plaintiff,  as  owner  of  certain  lots  in  the  city  of  Milwaukee, 
from  a  change  made  in  1872,  pursuant  to  a  city  ordinance 
passed  in  1871,  in  the  grade  of  a  street  on  which  such  lots 
front.  The  street  had  been  filled  and  graded  in  1856  in  pur- 
suance of  an  ordinance  establishing  the  grade,  passed  in  1853; 
and  in  1857  the  city  laid  a  stone  pavement  thereon,  and  a  plank 
sidewalk  in  front  of  and  adjoining  said  lots,  and  at  the  ex- 
pense thereof;  and  all  this  was  done  in  pursuance  of  orders 
duly  made  by  the  city  authorities.  The  ordinance  of  1871 
raised  the  grade  six  feet;  and  in  1872  the  plaintiff  was  required, 
by  like  orders,  to  fill  the  street  in  front  of  said  lots  to  the  new 
grade,  to  pave  the  roadway  and  gutters  with  the  De  Golyer 
wooden  pavement,  to  plank  the  sidewalk  or  have  it  laid  with 
flag-stone  or  brick,  and  to  reset  the  curbstones,  etc.  Plaintiff 
did  in  fact,  during  the  year  1872,  fill  the  street,  pave  the  side- 
walk  and  reset  the  curbstones,  as  thus  required,  at  an  expense 
to  him  of  $521.20,  but  neglected  to  pave  the  roadway  and  gut- 
ters; and  in  1873  the  city  caused  the  latter  work  to  be  done. 
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and  thereupon  according  to  law  made  an  assessment  for  said 
work,  upon  each  of  said  lots,  of  $370,  which  plaintiff  was  com- 
pelled to  pay,  and  did  pay,  January  22, 1874.  The  complaint, 
after  stating  these  facts,  alleges  that  by  reason  of  such  change 
of  grade,  and  the  filling  of  said  street  thereby  required,  said 
lots  have  been  greatly  injured,  and  access  to  them  has  been 
rendered  difficult;  that,  in  order  to  make  them  accessible  and 
fit  for  occupation,  it  will  be  necessary  to  fill  them  at  least 
six  feet,  which  will  cost  upwards  of  $1,200;  that  by  reason  of 
said  change  of  grade  the  premises  have  been  otherwise  greatly 
deteriorated  in  value;  and  that,  by  reason  of  the  premises, 
plaintiff  has  sustained  damages  in  the  sum  of  $4,000. 

The  answer  denied  the  alleged  injuries  and  the  necessity  of 
filling  the  lots  in  consequence  of  the  change  of  grade. 

Both  parties  introduced  evidence  bearing  on  the  issues.  The 
court  instructed  the  jury,  among  other  things,  1.  That  if  it 
was  necessary  to  fill  up  the  lots  in  order  to  give  plaintiff  the 
proper  use  of  them,  defendant  was  liable  for  the  cost  of  filling. 
2.  That  in  any  event  plaintiff  was  entitled  to  recover,  for  the 
cost  of  grading  and  filling  the  street,  etc.,  $521.20,  and  also  the 
amount  of  $740  paid  for  paving  the  street,  with  interest  on 
each  sum  from  the  date  of  its  payment.  3.  That  the  rule  of 
damages  applicable  to  the  case  was,  that  plaintiff  was  entitled 
to  recover  "as  much  as  it  would  cost  him  to  put  the  premises 
in  the  same  relative  condition  to  the  street  after  the  filling,  as 
they  were  before."  4.  That  if,  in  order  to  improve  plaintiff's 
lots,  there  was  no  necessity  for  filling  them,  they  should  give 
him  no  damages  for  such  filling. 

The  court  refised  to  give  the  following  instructions  asked 
by  defendant:  1.  "  The  grading  of  the  street,  the  paving  of  the 
street  and  gutters,  and  the  planking  of  the  sidewalks  .  .  . 
were  done  under  provisions  of  the  charter  of  Milwaukee,  which 
provided  that  such  work  should  be  done  at  the  expense  of  ad- 
joining property  only  to  the  extent  that  such  property  was 
actually  benefited  by  the  work,  and  which  gave  the  property. 
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holders  a  right  of  appeal  ia  case  they  felt  aggrieved  by  the 
burden  thus  cast  upon  their  property.  You  must  therefore 
exclude  from  your  estimate  of  damages  the  street-grading, 
paving  and  sidewalk-laying  mentioned  in  the  complaint" 
2.  "  For  the  purposes  of  this  case,  both  of  plaintiffs  lots  are  to  be 
regarded  as  unimproved  lots.  The  owner  of  an  unimproved 
lot  is  not  entitled  to  any  damages  by  reason  of  a  change  of 
grade  which  does  not  deprive  him  of  the  use  of  any  work 
already  done  by  him  or  at  the  expense  of  his  lot." 

There  was  a  verdict  in  plaintifl'^s  favor  for  §3,121;  and  from 
a  judgment  thereon  defendant  appealed. 

For  the  appellant  there  was  a  bVief  signed  by  J.  R.  Bng- 
ham^  City  Attorney,  with  D.  27.  Johnson^  of  counsel,  and  oral 
argument  by  J/r.«/t?A/i«^;i.  They  contended,  1.  That  the  court 
below  erred  in  holding  that  tlie  cost  of  grading  and/paving  the 
street  should  be  allowed  to  plaintifiE  as  damages  occasioned  by  the 
change  of  grade.  The  grading  was  done  under  an  order  of  the 
board  of  public  works,  which  was  made  to  enable  the  plaintiff  to 
do  the  work  himself,  and  so  escape  the  payment  of  the  benefits 
which  liad  been  assessed  against  the  property  on  account  of 
such  proposed  grading.  The  amount  assessed  and  paid  for 
the  pavement  was  merely  the  amount  which  that  work  was 
adjudged  to  bsnefit  the  lots.  All  these  proceedings  were  in 
pursuance  of  sec.  21,  ch.  401,  P.  &  L.  Laws  of  1869,  and  sees. 
23-25  of  that  act  as  amended  by  sees.  3-5,  ch.  401,  P.  &L 
Laws  of  1S70.  (See  Johnson  v,  Milwaukeey  40  Wis.,  323, 
note.)  The  work  was  not  done  at  the  expense  of  the  lots. 
For  the  whole  amount  expended  by  the  plaintiff  therefor,  he 
has  received  compensation  in  the  special  benefits  resulting  to 
the  lots  from  the  work  itself.  He  cannot,  therefore,  recover 
such  amount  in  this  action.  Johnson  v.  Milwaukeey  40  Wis., 
315;  Uolton  v.  Milwaukeey  31  id.,  27,  43.  2.  That  the  dam- 
ages, costs  and  charges  for  which  the  city  was  made  liable  by 
sec.  18,  ch.  X  of  the  charter  of  1852,  were  not  those  occasioned 
by   the  old  grade,  or  those  caused  by  tlie  new  grade,   but 
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those  caused  by  the  alteration  of  the  grade.  It  makes  no 
difference  whether  the  present  grade  was  established  by  one 
ordinance  or  by  two,  unless  in  the  latter  case  some  damage 
was  occasioned  by  the  change.  In  the  case  of  an  unim- 
proved lot,  if  the  grade  is  raised  above  the  original  level, 
and  is  again  raised  still  higher,  no  damage  is  caused  hy  the 
change,  because  it  will  cost  no  more  to  fill  the  lot  to  the  new  • 
grade  than  it  would  have  cost  if  that  grade  had  been  first 
established.  But  if  buildings  have  been  constructed,  trees 
planted  or  other  improvements  made  conformably  to  the  first 
grade,  an  alteration  of  the  grade  involves,  ordinarily,  the  loss 
of  such  improvements  or  the  expense  of  readjusting  them. 
There  is  a  case  in  which  a  change  of  grade  may  injuriously 
affect  an  unimproved  lot.  If  a  grade  is  first  raised  above  the 
original  level  of  the  land,  and  then  lowered,  or  vice  versa, 
the  expense  of  filling  or  cutting  to  conform  to  the  first  grade 
would  be  lost  on  account  of  such  change  of  grade.  The  in- 
struction asked  and  refused  upon  this  point  was  so  drawn  as 
to  exclude  this  case. 

For  the  respondent  there  was  a  brief  by  Jenkins,  Elliott 
<&  Winkler,  and  oral  argument  by  Mr.  Jenkins. 

Cole,  J.  It  seems  to  us  there  is  hardly  a  question  in  this 
case  which  has  not  really  been  considered  and  decided  by  this 
court  in  former  adjudications.  The  action  is  brought  under 
the  provision  of  the  charter,  to  recover  damages  occasioned  to 
the  plaintiffs  property  by  a  change  in  the  grade  of  the  street. 
There  is  no  dispute  about  these  facts,  that  the  grade  of  the 
street  in  front  of  the  plaintiffs  lots  was  first  permanently 
established  at  about  five  feet  and  eight  inches  above  the  level 
of  the  Milwaukee  river  as  it  was  in  March,  1836;  that  in  1856 
the  street  was,  by  the  owner  of  the  lots,  pursuant  to  the  order 
of  the  proper  officers,  filled  and  graded  to  the  grade  so  estab- 
lished, was  paved  with  a  substantial  stone  pavement  and  a 
proper  sidewalk  made,  all  at  the  expense  of  the  lots;  that  in 
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1871  the  city  authorities  changed  the  grade  of  the  street, 
"whereby  the  grade  in  front  of  the  plaintiflPs  premises  was 
raised  six  feet;  and  that  in  1872  the  plaintiff,  in  obedience  to  the 
orders  of  the  city  officers,  filled  the  street  to  the  new  grade,  at 
an  expense  of  $521.20,  and  a  pavement  tax  for  paving  the 
street  upon  the  new  grade  was  assessed  against  the  lots  and 
paid  by  plaintiff,  amounting  to  $740. 

It  was  alleged  in  the  complaint,  that,  by  reason  of  the  change 
of  grade  and  the  filling  up  of  the  street  thereby  required,  ac- 
cess to  the  premises  had  been  rendered  difficult  and  incon- 
venient; and  that,  in  order  to  make  the  premises  accessible 
and  fit  for  occupation,  it  was  necessary  to  fill  up  the  lots  at 
least  six  feet.  In  its  general  charge  the  learned  circuit  coai-t 
told  the  jury  that  the  plaintiff  was  entitled  to  recover  $521.20, 
the  expense  of  filling  the  street  to  the  new  grade;  also  the 
amount  of  the  pavement  tax  which  had  been  assessed  against 
the  premises  and  paid  for  putting  down  the  pavement  on  the 
new  grade;  and  further,  that  if  the  evidence  satisfied  them 
that  it  was  necessary  to  fill  up  the  lots  in  order  to  make  thera 
useful  to  the  plaintiff,  whatever  the  proof  showed  it  was  worth 
or  would  cost  to  fill  the  lots,  the  plaintiff  was  entitled  to 
recover  in  the  action.  The  principal  contention  now  is, 
whether  the  court  was  right  in  this  charge,  and  in  refusing  to 
give  an  instruction  asked  by  the  learned  city  attorney  on  the 
trial,  to  the  effect  that  the  owner  of  an  unimproved  lot  was 
not  entitled  to  recover  any  damage  by  reason  of  a  change  of 
grade  which  did  not  deprive  him  of  the  use  of  any  work 
already  done  by  him,  or  at  the  expense  of  his  lot. 

It  is  insisted  that  the  provision  of  the  charter  under  which 
the  action  is  brought  does  not  warrant  a  claim  for  damages  in 
case  of  an  unimproved  lot,  upon  which  no  filling  or  cutting 
has  been  done  which  will  be  lost  by  reason  of  a  change  of 
grade.  Cases  involving  a  construction  of  the  provision  in 
question  have  frequently  been  before  this  court.  But  this  is 
the  first  time,  so  far  as  we  are  aware,  when  this  precise  inter- 
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pretation  of  the  charter  has  been  suggested.  In  most,  if  not 
all,  of  the  cases,  however,  which  we  have  had  occasion  to  con- 
sider, the  property  alleged  to  h^ve  been  injured  by  the  change 
of  grade  was  improved  property.  Bat  it  seems  to  us  that  the 
construction  which  the  provision  has  received  when  applied  to 
that  class  of  property,  settles  tlie  meaning  which  must  be 
given  it  when  applied  to  unimproved  property.  It  will  be 
borne  in  mind  that  the  charter  provides  that  when  the  grade 
of  the  street  has  once  been  established,  and  is  afterwards 
changed,  "  all  damages,  costs  and  charges  arising  therefrom 
shall  be  paid  by  the  city  to  the  owner  of  any  lot  or  parcel  of 
land,  or  tenement,  which  may  be  affected  or  injured  in  conse- 
quence of  the  alteration  of  such  grade." 

There  is  surely  no  express  exception  in  this  language  of  an 
unimproved  lot;  nor  do  we  perceive  any  satisfactory  reason  for 
holding  that  such  property  is  excepted  from  the  provision  by 
necessary  implication.  The  words  are  general,  and  embrace 
"  any  lot  or  parcel  of  land,  or  tenement,"  which  may  be  af- 
fected or  injured  in  consequence  of  the  alteration  of  the  grade. 
The  argument  of  the  learned  city  attorney  is  quite  subtile  on 
this  point.  I  am  not  confident  that  I  fully  apprehend  it.  He 
says  the  damages,  costs  and  charges  for  which  the  city  is  here 
made  liable,  are  not  the  damages,  costs  and  charges  occasioned 
by  the  old  grade,  or  those  caused  by  the  new  grade,  but  only 
those  caused  by  the  alteration  of  the  grade.  It  makes  no  dif- 
ference, he  says,  whether  the  present  grade  of  a  street  was 
established  by  one  ordinance,  or  by  two,  unless  in  the  latter 
case  some  damage  was  occasioned  by  the  change.  In  the  case 
of  an  unimproved  lot,  he  observes,  if  the  grade  is  raised  above 
the  original  level,  and  is  again  raised  still  higher,  no  damage 
is  caused  by  the  change,  because  it  will  cost  no  more  to  fill  the 
lot  to  the  new  grade  than  it  would  have  cost  if  that  grade  had 
been  first  established.  If  by  this  counsel  only  meant  to  say 
that  the  labor  and  expense  of  filling  a  lot  ten  feet  will  be  the 
same  whether  such  filling  is  done  in  obedience  to  one  or  two  ' 
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City  ordinances,  the  remark  is  a  truism.  But  that  does  not 
seem  to  meet  the  question  at  issue,  wliich  is,  Has  the  lot  been 
affected  or  injured  in  consequence  of  the  alteration  of  the 
grade?  In  other  words,  has  any  new  burden  or  expense  been 
imposed  upon  it,  or  incurred  by  the  owner,  resulting  from  such 
change!  Take  the  case  at  bar.  A  lot  is  filled  five  feet  to  bring 
it  up  tt)  the  established  grade.  The  grade  of  the  street  is  af- 
terwards raised  five  feet  more,  and  it  becomes  necessary,  for 
the  convenient  use  and  enjoyment  of  the  property,  or  to  make 
the  lot  salable,  that  it  be  filled  in  five  feet  more  to  bring  it  up 
to  the  new  grade.  Is  it  not  idle  to  say  that  such  additional 
filling  costs  the  owner  nothing;  that  the  lot  has  not  been  af- 
fected or  injured  in  any  way  by  the  altered  grade?  The 
proposition  seems  too  plain  for  argument,  that  additional  cost 
and  expense  must  be  incurred  by  the  owner  in  the  case  sup- 
posed, in  order  to  have  a  profitable  use  of  his  property.  By 
parity  of  reasoning  it  might  be  claimed  that  improved  prop- 
erty was  not  injuriously  afiected  by  reason  of  the  alteration  of 
the  grade,  where  the  change  made  was  in  the  direction  of  the 
first  grade.  For  example,  it  might  be  said  with  the  same 
propriety  that  if  a  man  raised  his  house  ten  feet  to  bring  it  up 
to  the  grade  first  established,  and  afterwards  had  to  raise  it  ten 
feet  more  to  bring  it  up  to  the  new  grade,  he  had  really  lost  noth- 
ing,  and  his  property  was  not  injuriously  affected  by  the  change, 
for  the  grade  in  front  of  his  premises  might  have  been  estab- 
lished in  the  first  plac3  at  twenty  feet  above  the  surface  of  the 
lot.  The  object  of  the  provision  is  plain.  It  is  intended  to 
indemnify  a  party  whose  property  is  affected  or  injured  by  the 
alteration  of  a  grade  of  a  street,  which  has  once  been  estab- 
lished by  the  city,  for  all  damages  to  and  charges  arising  from 
such  change  (Church  v.  The  City  of  Milwaukee^  31  Wis.,  512; 
Stowell  V.  The  Savie^  id.,  523);  and  this  applies  as  well  to  an 
unimproved  lot  as  to  improved  property. 

Under  the  charge  of  the  court  the  jury  must  have  found 
that  it  was  necessary,  in  order  that  the  plaintiflf  might  have  a 
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convenient  access  to  his  lots,  and  a  proper  use  and  enjoyment 
of  them,  that  they  should  be  filled  up  to  the  new  grade.  Of 
course,  under  such  circumstances,  the  city  was  bound  to  pay  the 
expense  of  necessary  filling.  That  expense  was  a  proper 
item  of  damage.  This  is  the  doctrine  laid  down  in  the  cases 
just  cited;  and  it  would  seem  needless  to  add  that  these  cases 
do  not  affirm  or  sanction  the  preposterous  rule  that  the  owner 
is  to  be  absolutely  paid  for  filling  or  excavating  his  lot,  in 
order  to  bring  it  to  the  same  relative  position  to  the  new 
grade  it  had  before,  whether  such  excavation  or  filling  would 
be  a  benefit  or  damage  to  the  property.  It  is  only  the  expense 
of  filling  which  is  necessary  for  the  proper  enjoyment  of  the 
property,  that  the  city  is  bound  to  pay  for.  But  this  whole 
subject  as  to  the  doctrine  of  Church  v,  Milwaukee  and  Stowell 
V,  Same  is  so  fully  discussed  by  Mr.  Justice  Taylor  in 
Tyson  v.  Milwaukee^  decided  on  the  27th  of  May  last,  that 
it  is  unnecessary  to  add  a  single  word  more  on  this  point.^ 

The  owner's  remedy  in  tliis  case 'was  not  by  appeal,  as  was 
held  in  Owens  v.  The  City  of  Milwaukee^  47  Wis.,  461.  It 
comes  under  the  ruling  in  Goodrich  v,  Milwaukee^  24  Wis., 
422,  and  Church  v,  Milwaukee^  supra. 

We  have  already  said  that  the  fact  wa3  almitted  that  the 
plaintifi^,  for  filling  the  street  and  sidewalk  in  front  of  his 
premises  to  the  newly  established  grade,  incurred  an  expense 
of  $521.20.  He  also  had  to  pay  a  pavement  tax  assessed 
against  his  lots,  for  paving  the  street  upon  the  new  grade,  of 
$740.  Both  these  items  he  had  to  pay  in  consequence  of  the 
alteration  of  the  grade,  and  therefore  was  entitled  to  recover 
these  damages  in  this  action.  This  disposes  of  all  the  material 
questions  in  the  case. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 

'  In  Tyson  v.  Milwaukee^  a  motion  for  a  rehearing  was  not  determined  un- 
til September  21,  1880;  and  the  case  will  be  reported  as  of  that  date. — Ref. 
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Oakes  v8.  The  Estate  of  Bucexey. 
May  17 —  June  23, 1880, 

Estates  op  Decedents.  (1-5)  Appointment  of  administrator  de  bonis 
non:  conditions  and  proof.  (6)  Presumption  as  to  presentment  of  claim 
against  estate. 

Vendor  and  Purchaser  of  land.  (T)  Rights  of  purchaser  where  vendor 
has  no  title.    (8)  Vendor's  offset  to  suit  for  purchase  money, 

1.  An  order  in  probate  allowed  the  final  account  of  an  administrator,  de- 

clared that  it  appeared  that  the  expenses  of  administration,  debts  and 
funeral  expenses  and  all  other  accounts,  had  been  paid,  and  that  the 
residue  of  the  estate  amounted  to  a  specified  sum,  and  directed  that  the 
administrator  pay  over  said  residue  to  the  heirs  of  the  deceased  or  to  his 
legal  representatives,  and  be  thereupon  discharged  from  the  trust 
There  was  no  order  determining  who  were  the  heirs  or  distributees,  and 
no  proof  filed  of  any  payment  made  by  the  administrator  under  the 
order.  Held,  that  this  record  does  not  show  a  final  settlement  and  dis- 
tribution of  the  estate,  or  a  want  of  power  in  the  court  to  appoint  sub- 
sequently an  administrator  de  bonis  non. 

2.  Where  the  probate  record  does  not  disclose  the  reason  for  the  appointment 

of  an  administrator  de  bonis  non,  it  must  be  presumed  that  there  was 
sufficient  ground  therefor. 

3.  Under  sec.  13,  ch.  99,  K.  S.  1853,  the  marriage  of  an  administratrix  was 

sufficient  ground  for  appointing  an  administrator  de  bonis  non* 

4.  Where  the  record  states  that  such  appointment  was  made  by  consent  of  all 

parties  interested,  one  who  subsequently  claims  to  have  been  the  sole 
person  interested  in  the  estate  must  be  presumed  (in  the  absence  of 
proof  to  the  contrary)  to  have  been  present  and  consenting. 

5.  The  order  of  the  probate  court  granting  letters  of  administration  de  bonis 

non,  and  the  letters  themselves,  are  prima  facie  evidence  of  authority  to 
make  the  appointment. 

6.  In  the  absence  of  proof  of  the  time  when  a  claim  was  presented  against 

an  estate,  and  of  any  objection  in  the  probate  court  that  it  was  not  pre- 
sented within  the  time  limited,  this  court  must  presume  that  it  was 
presented  in  due  time. 

7.  One  in  quiet  possession  under  a  land  contract  cannot,  before  his  deed  be- 

comes due,  recover  paid  installments  of  the.  price  on  the  ground  of  his 
vendor's  lack  of  title;  and  though,  when  he  becomes  entitled  to  a  deed 
on  payment  of  the  balance  of  the  price,  he  may  probably,  on  tendering 
such  payment  and  demanding  a  deed,  and  on  his  vendor's  failure  to  make 
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him  a  good  deed,  surrender  the  possession  and  recover  the  money  paid, 
he  is  not  bound  to  take  that  course,  but  may  rely  upon  his  vendor's  cov- 
enants, and  hold  possession  until  evicted. 
8.  The  vendor  of  land  without  title,  in  an  action  to  recover  of  him  the  pur- 
chase money,  cannot  o^t  the  value  of  timber  cut  on  the  land  by  the 
vendee  (prior  to  his  eviction)  in  excess  of  the  amount  recovered  against 
him,  by  the  real  owner,  for  rents,  profits  and  damages. 

APPEAL  from  the  Circuit  Court  for  Iowa  Countj. 

The  case  is  thus  stated  by  Mr.  Justice  Taylor: 

"  It  appears  from  the  record  in  this  case  that  John  Buckley, 
deceased,  was  in  his  lifetime  the  administrator  of  the  estate 
of  one  Peter  Allen,  deceasad;  tliat  a  part  of  the  estate  of 
Peter  Allen  consisted  of  a  parcel  of  real  estate;  that  Peter 
Allen,  at  the  time  of  his  decease,  left  a  widow  and  one  child, 
a  minor  son;  that  John  Buckley,  supposing  he  had  the  right 
to  sell  the  real  estate  of  Peter  Allen,  entered  into  a  written 
contract  with  the  plaintiff,  bearing  date  January  26,  1867,  by 
which  contract  he  agreed  to  sell  and  convey  by  warranty  deed 
to  said  plaintiff  a  part  of  the  real  estate  of  Peter  Allen,  for 
the  sum  of  $S00,  which  the  plaintiff  agreed  to  pay  therefor, 
and  $400  of  which  was  paid  at  the  time  the  contract  was 
executed.  Thp  other  $400  was  td  be  paid  in  four  years  from 
the  date  of  the  contract,  with  interest  annually.  This  contract 
was  not  made  on  the  part  of  Buckley  in  his  representative 
character  as  administrator  of  the  estate  of  Allen,  nor  is  the 
land  described  therein  as  belonging  to  the  estate  of  Allen. 
The  plaintiff  took  possession  of  the  land  under  this  contract, 
and  remained  in  possession  until  he  was  ejected  therefrom 
upon  9  judgment  in  ejectment  obtained  against  him  in  an  ac- 
tion commenced  by  Peter  Allen,  the  son  and  only  heir-at-law 
of  Peter  Allen,  deceased,  about  the  6th  of  March,  1873;  and 
he  was  finally  ejected  from  said  premises  on  the  first  of  April, 
1875. 

"  On  the  trial  of  the  present  action,  it  was  admitted  that 
John  Buckley  never  had  any  title  to  the  land  in  question. 
Vol.  XLIX.— 38 
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The  evidence  also  shows  that  after  Buckley  had  made  the  con- 
tract with  Oakes^  as  above  stated,  lie  executed  and  delivered  to 
the  plaintiff,  whilst  he  was  in  possession  of  the  land,  a  deed 
purporting  to  be  made  by  him  as  the  administrator  of  the 
estate  of  Peter  Allen,  but  which  deed  was  void  for  want  of  a 
sufficient  description  of  the  lands  intended  to  be  conveyed 
thereby;  and  no  evidence  was  given  on  the  part  of  the  defend- 
ant in  this  action,  that  he  had  been  authorized  by  the  proper 
county  court  to  sell  or  convey  the  real  estate  of  Peter  Allen, 
deceased.  John  Buckley  died  January  28,  1868,  and  Mary 
Buckley,  his  widow,  was  appointed  administratrix  of  his 
estate  November  1, 1868.  The  evidence  tends  strongly  to 
show  that  no  order  was  ever  made  by  the  county  court,  in  the 
matter  of  the  estate  of  John  Buckley,  to  fix  any  time  within 
which  creditors  of  said  estate  were  required  to  present  their 
claims  against  said  estate,  nor  were  any  commissioners  ap- 
pointed to  pass  upon  and  allow  claims  against  said  estate,  until 
after  the  appointment  of  the  administrator  de  honis  non,  as 
hereinafter  stated.  The  records  of  the  proper  county  court 
show  the  appointment  of  Mary  Buckley,  administratrix  of 
said  estate;  that  notice  was  given  appointing  the  3d  of  Jan- 
uary, 1870,  for  the  hearing  of  said  administratrix's  application 
to  have  her  accounts  settled;  and  that  on  the  17fti  day  of  Jan- 
uary, 1870,  the  account  of  the  administratrix  was  presented 
and  allowed,  and  the  following  order  made  by  the  court: 
^lowa  County  Courts  in  Prolate — In  tlie  matteY  of  the 
estate  of  John  Buckley^  deceased.  Pursuant  to  an  order  of 
this  court  made  in  this  matter  on  the  6tli  day  of  December, 
1869,  comes  Mary  Buckley,  administratrix  of  said  estate,  and 
presents  her  final  account  of  her  administration  for  examina- 
tion and  allowance;  and  the  affidavit  of  11.  H.  Bennett,  show- 
ing that  the  notice  required  to  be  given  by  said  order  has 
been  duly  published  as  ordered,  being  filed,  and  said  accounts 
being  in  proper  form  and  accompanied  with  the  necessary 
vouchers,  and  no  adverse  appearance  or  objection  being  made, 
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it  is  ordered  that  said  account  be  and  the  same  hereby  is  al- 
lowed, as  follows,  to  wit:  [Then  follows  an  account  showing 
the  sum  of  $328.02  in  the  hands  of  said  administratrix  be- 
longing to  said  estate,  and  it  is  followed  by  the  further  order:] 
It  appearing  to  the  court  here  that  the  expenses  of  adminis- 
tration, debts  and  funeral  expenses,  and  all  other  accounts, 
have  been  paid,  and  that  the  residue  of  said  estate  amounts  to 
$328.02,  it  is  ordered  that  the  administratrix  pay  over  said 
residue  to  the  heirs  of  said  deceased,  or  to  his  legal  represent- 
atives, and  that  on  her  complying  with  said  order  she  bo  dis- 
charged from  further  trust*  in  said  matter.  Robert  Wilson, 
County  Judge.' 

"This  ends  the  proceedings  in  the  county  court  relative  to 
the  estate  of  John  Buckley,  deceased,  so  far  as  the  adminis- 
tration of  Mary  Buckley  is  concerned.  The  next  proceeding 
in  regard  to  said  estate  is  an  order  dated  May  10,  1875,  order- 
ing notice  to  be  given  of  the  petition  of  Thomas  H.  Oakes 
for  administration  de  bonis  nan  of  said  estate  of  John  Buck- 
ley. The  record  then  shows  that  on  the  12th  day  of  July, 
1875,  letters  of  administration  de  bonis  non  on  thCjCstate  of 
said  Buckley  were  issued  by  the  said  county  court  to  Or- 
ville  Strcmg;  that  on  July  12, 1875,  an  order  was  made  limit- 
ing the  time  to  six  months  from  that  date,  within  which  all 
claims  and  demands  against  said  estate  should  be  presented 
for  examination  and  allowance,  and  that  they  should  be  pre- 
sented to  the  judge  of  the  court  for  such  examination  and  al- 
lowance. The  next  order  in  the^ record  is  one  bearing  date  June 
12,  1876,  which  recites  that  the  claim  of  Thomas  II.  Oakes 
against  the  estate  of  said  Buckley  had  been  theretofore  filed 
in  the  court,  and  orders  that  such  claim  be  heard  and  adjusted 
before  the  judge  of  the  court  on  the  3d  day  of  July,  1876. 
On  the  3d  day  of  July  the  parties  appeared  before  the  judge, 
and,  on  motion  of  the  administrator  de  bonis  non,  the  hearing 
was  postponed  until  July  11,  1876.  On  the  last  named  day 
the  claimant  appeared  in  person  and  by  attorneys,  and  the  ad- 
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ministrator  de  honia  appeared  in  person,  and  Mary  Boyle^ 
formerly  Mary  Buckley  and  widow  of  John  Buckley,  de- 
ceased, also  appeared  in  person  and  by  her  attorneys,  and  the 
hearing  upon  the  claim  was  had,  and  the  court  allowed  the 
olaim  of  Oahes  at  the  sum  of  $664:.68. 

"After  the  allowance  of  said  claim  by  the  county  court  as 
above  stated,  and  on  the  22d  day  of  August,  1876,  the  admin- 
istrator de  bonis  non^  and  Mary  Boyle^  claiming  to  be  the 
heir-at-law  of  said  Buckley,  deceased,  gave  due  notice  of  an 
appeal  from  the  order  allowing  said  claim  to  the  circuit  court 
of  said  county,  and  alleged  as  their,  reason  for  appealing  from 
such  order  that,  at  the  time  said  claim  was  filed  in  the  county 
court,  the  estate  of  said  Buckley  had  been  settled,  and  the 
final  account  of  the  administratrix  had  been  examined  and 
allowed  by  said  court,  and  said  court  had  found  that  all  the 
demands  against  said  estate  had  been  paid,  and  that  said  court 
had  discharged  the  administratrix  more  than  six  years  before 
Sfud  claim  was  filed  against  said  estate,  and  that  the  statute  of 
limitations  had  fully  run  against  said  claim,  and  that  the  same 
should  not,  therefore,  have  been  allowed  by  said  county  court 

"  After  the  return  to  the  appeal  had  been  duly  made,  and  the 
case  had  properly  come  before  the  circuit  court,  the  defend- 
ants, the  administrator  de  lonis  and  Mary  Boyle^  moved  the 
court  for  leave  to  file  an  amended  answer  in  the  case,  which 
was  granted;  and  thereupon  the  defendant  Mary  Boyle  filed 
an  amended  answer  setting  out,  Jirsi^  that  she  was  formerly 
the  widow  of  Buckley,  deceased,  and  sole  heir-at-law  of  said 
Buckley;  second^  that  the  estate  of  said  deceased  had  been 
fully  settled  by  the  proper  court,  and  that  a  final  order  for  the 
distribution  of  the  estate  had  been  made  by  said  court  more 
than  five  years  before  the  plain  tiflF  had  made  any  claim  against 
said  estate,  and  that  no  claim  had  been  made  for  more  than 
seven  years  after  the  death  of  said  deceased,  and  the  answer 
insists  that  the  claim  is  barred  by  the  statute  of  limitations, 
but  does   not  state  by  what  particular  statute;  thirds  that 
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Buckley  was  ignorant  of  his  rights  as  administrator  of  the 
estate  of  said  Allen,  and,  said  estate  being  indebted  to  him  in 
about  the  sum  of  $100,  he  supposed  he  had  the  right  to  sell 
the  real  estate  to  pay  his  claim,  but  that  afterwards,  learning 
his  error  in  this  respect,  he  applied  to  the  county  court  for  a 
license  to  sell  the  lands  belonging  to  said  estate,  and  that  said 
Buckley,  as  administrator,  sold  the  lands  by  virtue  of  said 
license,  to  said  plaintiff,  for  the  sum  of  $800,  and  that  $400  of 
the  purchase  money  wjas  considered  paid  by  the  former  pay- 
ment made  by  Oakes  on  the  contract  for  the  purchase  made 
with  Buckley,  and  a  mortgage  was  taken  for  the  balance  of 
the  purchase  money  from  Oakes  to  Buckley. 

"The  oth^r  matters  in  the  answer  are  not  material  to  the 
questions  arising  upon  this  appeal.  The  case  was  tried  in  the 
circuit  court,  and  the  judgment  of  the  county  court  was 
aflSrmed." 

From  the  judgment  of  the  circuit  court  this  appeal  was 
taken  in  the  name  of  "  The  Estate  of  John  Buckley^  de- 
ceased/^ 

For  the  appellant  there  was  a  brief  by  Wilson  dk  Mcllhon 
and  Lanyon  c6  Spensley^  and  oral  argument  by  Mr.  Sjpensley 
and  Mr.  Wilson. 

For  the  respondent  there  was  a  brief  by  Reese  &  Carter^ 
and  oral  argument  by  William  E.  Carter. 

Taylor,  J.  Tlie  appellant  alleges  as  error  that  the  appoint- 
ment of  tlie  administrator  de  bonis  non  was  wholly  void  for 
want  of  jurisdiction  in  the  county  court  to  make  the  appoint- 
ment, for  the  reasons  that  the  record  shows  the  estate  of  Buck- 
ley had  been  fully  settled,  the  estate  distributed,  and  the 
administratrix  of  the  estate  discharged  of  her  trust,  several 
years  before  the  application  for  the  appointment  of  the  admin- 
istrator de  bonis  non  was  made,  and  that  no  cause  is 
shown  for  such  appointment,  admitting  that  the  administration 
of  the  estate  had  not  been  fully  closed.    The  first  objection  is 
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not  sustained  by  the  proofs.  The  order  introduced  in  evi- 
dence which,  it  is  claimed,  shows  the  fact,  only  shows  that  the 
debts,  funeral  expenses  and  expenses  of  administration  had 
been  fully  paid,  and  that  there  remained  in  the  hands  of  the 
administratrix  the  sum  of  $328.02  belonging  to  the  estate  of 
the  deceased,  and  a  direction  that  the  sum  be  paid  to  the  heirs  of 
said  deceased,  and  that,  upon  making  such  payment,  the  admin- 
istratrix be  discharged  from  further  trust  in  said  matter.  The 
order  does  not  define  who  the  heirs  of  the  deceased  are,  or 
make  any  distribution  of  the  estate  to  them,  but  confers  the 
duty  of  making  the  distribution  upon  the  administratrix, 
and  discharges  her  from  any  further  duty  as  such  when  she 
shall  have  made  such  distribution.  Under  this  order  she 
should  have  filed  in  the  county  court  some  proof  that  she  had 
paid  the  moneys  in  her  hands  to  the  proper  person,  in  order 
to  have  made  a  final  distribution  of  the  estate.  For  anything 
appearing  in  the  evidence,  the  former  administratrix  of  Buck- 
ley's estate  has  this  money  still  in  her  hands.  This  is,  in  fact, 
admitted,  as  she  claims  to  be  the  sole  heir-at-law  of  the  de- 
ceased, and  as  such  claims  the  money.  But  she  fails  to  show 
any  adjudication  of  the  county  court  that  she  is  such  sole  heir, 
or  any  award  to  her  of  the  estate  of  said  deceased  as  such 
heir.  It  does  not  appear,  therefore,  that  the  estate  of  Buckley 
had  been  finally  settled  and  distributed  when  the  application 
was  made  for  the  appointment  of  an  administrator  de  bonis 
non. 

The  other  objection  is,  that,  if  the  estate  had  not  been  fully 
settled  and  distributed  to  the  heirs,  then  it  appears  there  was 
an  administratrix  of  such  estate  at  the  time  of  the  application, 
and  there  is  no  proof  that  such  administratrix  had  been  re- 
moved, that  she  had  resigned,  or  had  in  any  other  way  become 
disqualified  to  hold  the  office.  We  think  it  is  a  sufficient 
answer  to  this  objection  that,  as  the  record  does  not  disclose 
the  reason  for  the  appointment,  it  must  be  presumed  that  the  ap- 
pointment was  for  some  good  cause  in  the  law.     The  evidence 
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shows  that  the  former  administratrix  had  remarried,  and  this 
fact  would  furnish  sufficient  ground  for  appointing  an  adtiain- 
istrator  de  ioms.  See  section  13,  ch.  99,  E.  S.  1858;  Tay. 
Stats.,  1213,  §  13.  The  record  also  discloses  that  the  appoint- 
ment was  made  by  the  mutual  consent  of  all  parties  interested, 
and  Mary  Buckley,  widow  of  the  deceased,  and  administratrix, 
claims  that  she  is  the  only  party  interested  except  the  claim- 
ant; and  it  must  be  presumed,  therefore,  that  she  was  present 
consenting  to  such  appointment.  But,  in  the  absence  of  any 
evidence  showing  the  appointment  void,  the  order  granting 
the  letters,  and  the  letters  themselves,  are  prima  facie  evi- 
dence of  the  authority  to  make  the  appointment.  See  Bailey 
V,  Scott,  13  Wis.,  619;  Sitzman  v.  Pacquette,  id.,  291;  Chase 
V.  Ross,  36  Wis.,  267;  Wittman,  Executrix,  v.  Watry,  45 
Wis.,  491;  Flood,  Adm'r,  v.  Pilgrim,  32  Wis.,  376. 

The  appellant  further  alleges  that  the  evidence  shows  that 
the  plaintiffs  claim  was  barred  by  the  statute  of  limitations; 
and  upon  this  point  he  invokes  the  six-year  limitation  and  the 
shorter  limitation  for  presenting  claims  against  the  estates  of 
deceased  persons.  We  think  neither  objection  is  good.  The 
plaintiff's  claim  arises  out  of  the  breach  of  Buckley's  con- 
tract to  convey  the  lands  described  in  his  contract  to  the 
plaintiff  as  therein  provided.  Buckley  had  not  agreed  to 
convey  until  the  money  was  due  and  payable,  audit  did  not  be- 
come so  due  until  1871.  At  that  time  Buckley  had  been  dead 
for  several  years,  and,  as  is  claimed  by  the  defendants,  his  es- 
tate had  been  settled  and  the  administratrix  discharged.  The 
plaintiff  having  been  put  into  possession  under  his  contract  of 
purchase,  and  holding  the  undisturbed  possession,  he  could 
not  have  maintained  any  action  against  Buckley  upon  the  con- 
tract until  the  time  arrived  when  he  was  to  pay  the  balance  of 
the  money  and  have  his  deed.  See  Diggle  v.  Boulden,  48 
Wis.,  477.  At  that  time  it  is -probable  that  by  making  a.  ten- 
der of  the  money  due  he  could  have  rescinded  the  contract, 
surrendered  the    possession,  and    recovered   the  money    he 
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had  paid  thereon,  of  Buckley  or  his  personal  representatives, 
had  they  failed  to  give  him  a  good  title  to  the  lands;  and  in 
this  view  of  the  case  six  years  would  not  have  expired  from 
the  time  his  right  of  action  might  have  accrued  to  the  time  of 
his  presentation  of  his  claim  to  the  county  court  for  allowance. 
But  as  the  plaintiff  was  in  possession  of  the  land  under  his 
contract,  and  remained  in  the  quiet  possession,  no  cause  of  ac- 
tion would  accrue  to  him  as  against  Buckley  or  his  represent- 
atives to  recover  back  the  purchase  money  paid  for  the  land, 
until  he  was  evicted  therefrom  by  some  one  having  a  title  par- 
amount to  Buckley's  title;  and  the  evidence  shows  that  he 
was  not  finally  evicted  until  April  1,  1875.  At  this  last  date 
the  right  of  action  in  favor  of  the  plaintiff  became  perfect  as 
against  the  estate  of  Buckley,  and  not  before.  Though  the 
plaintiff  might  have  had  his  right  of  action  when  he  became 
entitled  to  a  deed  under  his  contract,  by  making  a  tender  of 
the  balance  of  the  purchase  money  and  surrendering  the  pos- 
'  session  to  his  vendor,  he  was  not  bound  to  surrender  such  pos- 
session, but  might  rely  upon  the  contract  of  his  vendor 
to  make  his  title  good,  and  hold  the  possession  until  he 
was  evicted  by  the  real  owner.  Noonarh  v.  Ilsley^  22  Wis., 
27;  Mechlein  v,  Blake^  id.,  495;  Ludlow,  v.  Gilman^  18  Wis., 
552;  Ilorton  v.  Arnold,  18  Wis.,  212;  Taft  v.  Kes'sel,  16  Wis., 
273-8;  Diggle  v.  Boulden,  supra;  Mclndoe  v.  Morman,  26 
Wis.,  588.  The  plaintiff's  cause  of  action  did  not  in  fact  ac- 
crue until  April  1,  1875.  The  record  shows  that  no  order  had 
been  made  by  the  county  court  limiting  the  time  within  which 
all  claims  and  demands  against  the  deceased  should  be  presented 
for  examination  and  allowance,  until  the  12lh  of  July,  1875; 
and  that  order  limited  the  time  for  presenting  claims  against 
said  estate  to  six  months  after  that  date.  The  record  does  not 
show  when  the  claim  was  in  fact  presented  for  allowance;  but 
there  is  an  order,  bearing  date  June  12,  1876,  which  recites 
the  fact  that  the  claim  had  been  theretofore  filed,  and  as  no 
objection  was  made  either  in  the  county  or  circuit  court  that  it 
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had  not  been  filed  within  the  six  months  fixed  bj  £aid  order, 
we  mnst  presume  it  was  filed  within  that  time. 

The  only  other  objection  urged  against  the  judgment  is, 
that  the  court  erred  in  refusing  to  permit  the  defendants  to 
show  that  the  plaintiflT,  whilst  in  possession  of  the  lands  under 
his  contract,  had  cut  and  removed  therefrom  large  quantities 
of  timber,  and  that  the  value  of  the  timber  so  removed  was  a 
much  greater  sum  than  had  been  recovered  against  him  by  the 
real  owner  in  the  action  of  ejectment  for  rents,  profits  and 
damages.  We  do  not  think  this  was  error.  The  evidence 
having  disclosed  the  fact  that  Buckley  was  not  the  owner  of 
the  lands,  he  had  no  right  to  the  timber  growing  thereon,  and, 
if  the  real  owner  failed  to  recover  the  value  of  the  timber 
taken  therefrom  by  the  plaintiff,  or  if  he,  without  considera- 
tion, released  his  claim  against  the  plaintiff  for  damages  sus- 
tained by  reason  of  the  cutting  and  removal  of  such  timber, 
we  are  unable  to  comprehend  how  that  would  give  Buckley  or 
his  representatives  the  right  to  recover  the  value  of  such  tim- 
ber of  the  plaintiff. 

We  find  no  error  in  the  record  and  proceedings,  and  the 
judgment  must  be  affirmed. 

By  the  Court,  —  The  judgment  of  tlie  circuit  court  is 
affirmed. 
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May  11  —  June  23,  1880. 
Evidence  as  to  boundaries f  in  ejectment. 

The  fonner  decision  in  this  case  (45  Wis.,  23),  that  the  plat  of  a  quarter- 
section  of  land  made  for  all  the  persons  then  claiming  portions  of  said 
quarter-section,  and  recognized  by  them  as  showing  correctly  their  several 
portions,  and  intended  by  them  to  be  used,  and  actually  used,  as  a  guide 
in  the  deeding  of  the  lands  to  them  respectively,  is  competent  evidence 
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in  construing  the  deeds,  and  controlling  evidence  in  the  absence  of  orig- 
inal monuments  still  upon  the  land  —  adhered  to. 
2.  If  a  comer  stake  referred  to  in  the  original  deeds  of  the  land  could  be 
found,  or  the  place  where  it  stood  established,  it  would  control,  as  agmnst 
distances  marked  on  the  plat. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

On  a  previous  appeal  in  this  case,  a  judgment  in  favor  of 
the  defendants  was  reversed,  and  the  cause  remitted  for  a  new 
trial.  See  45  Wis.,  23-30.  On  the  second  trial,  plaintiff  had 
a  verdict  and  judgment,  and  the  defendants  appealed. 

A  reference  to  the  statement  of  the  case  made  in  the  report 
of  the  former  decision  will  suflScientlj  explain  the  opinion  on 
the  present  appeal. 

For  the  appellant  there  was  a  brief  by  Lanyon  &  SpensUy 
and  M.  J,  Briggs^  and  oral  argument  by  Mr.  Sjpensley  and 
Mr,  Briggs. 

For  the  respondent  there  were  separate  briefs  by  J.  P. 
Smelker^  his  attorney,  and  Wm,  E,  Carter^  of  counsel,  and 
oral  argument  by  Mr,  Carter. 

Cole,  J.  The  first  error  assigned  for  a  reversal  of  the 
judgment  is  the  ruling  of  the  court  below  in  admitting  in  evi- 
dence the  plat  marked  Exhibit  A.  When  this  case  was  here 
on  a  former  appeal  (45  Wis.,  23),  we  said  in  reference  to  this 
plat:  "The  plat  of  the  quarter- section  made  by  Major  Legate 
in  June,  1847,  wa^  in  evidence,  and  should  have  controlling 
weight  in  the  construction  of  all  deeds  made  by  Goodsell 
under  it.  It  appears  that  this  plat,  by  common  consent,  was 
made  the  common  muniment  of  title  by  all  persons  interested 
in  the  land,  and  was  intended  as  a  guide  to  Goodsell  in  mak- 
ing his  deeds.  Under  these  circumstances  the  plat  would 
seem  to  be  the  best  evidence  upon  all  questions  of  disputed 
boundary." 

This  decision  is  surely  an  ample  justification  for  the  ruling 
of  the  court  excepted  to.    The  learned  counsel  for  the  defend- 
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ants  suggest  that  these  remarks  as  to  the  admissibility  of  the 
plat  in  evidence  were  mere  oliter,  and  are  not  binding.  This  is 
a  grave  mistake  on  the  part  of  counsel.  On  the  first  trial  this 
plat  was  put  in  evidence  by  the  plaintiff  without  objection, 
and  notwithstanding  this  piece  of  evidence,  together  with  the 
other  testimony  introduced  on  the  trial  on  the  part  of  the 
plaintiff,  the  circuit  court  directed  the  jury  to  find  a  verdict 
for  the  defendants.  Of  course,  on  the  appeal  in  this  court 
from  that  judgment,  the  question  was,  whether  the  plaintiff 
had  introduced  any  evidence  which  tended  to  show,  and  from 
which  the  jury  might  find,  that  he  was  entitled  to  recover  the 
strip  of  land  in  controversy.  The  consideration  of  that  ques- 
tion necessarily  called  for  a  decision  as  to  what  effect  should 
be  given  the  plat  and  the  other  evidence.  That  was  the  pre- 
cise question  to  be  determined,  on  the  appeal,  in  considering 
the  correctness  of  the  direction  of  the  circuit  court  to  the 
jury  to  find  for  the  defendants;  and  if  anything  was  settled  on 
the  appeal,  it  was  that  this  plat  was  not  only  competent,  but 
very  weighty  evidence  on  all  questions  of  disputed  boundary. 
And  we  will  add  that  our  opinion  upon  that  point  remains 
unchanged  after  all  the  argument  which  we  have  had  assailing 
that  view.  We  are  really  at  a  loss  to  know  what  counsel  mean 
by  the  remark  that  they  did  not  understand  that  this  plat  was 
offered  in  evidence  on  the  first  trial.  If  they  will  but  refer  to 
the  printed  case  used  on  the  former  appeal,  they  will  find  it 
stated,  on  pages  4  and  5,  that  the  plaintiff,  among  other  things, 
introduced  and  read,  without  objection:  "6.  A  plat  of  the  S. 
E.  i,  28,  7,  1  east,  made  by  Charles  F.  Legate,  district  sur- 
veyor, on  June  8,  9  and  10,  1847,  for  the  proprietors  of  lots,  a 
copy  of  which  plat  is  hereto  attached  and  marked  Exhibit  A." 
This  statement  in  the  bill  of  exceptions,  we  assume,  was  ac- 
cording to  the  fact.  The  objection  that  the  plat  was  not  suflS- 
ciently  identified  by  the  witness  Goodsell  as  the  original  from 
which  his  deeds  of  the  lots  were  made,  seems  to  us  too  clearly 
untenable  upon  the  testimony  to  require  any  comment. 
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In  the  deed  from  Goodsell  to  Banuan  and  others,  under 
which  the  defendants  claim,  the  lot  is  described  as  "com- 
mencing at  a  stake  at  the  northwest  corner  of  Howell's  lot," 
etc.  There  was  some  testimony  on  the  second  trial,  and  per- 
haps on  the  first,  which  tended  to  show  that  this  stake  codd 
be  found,  or  the  place  where  it  stood  could  be  identified.  If, 
in  fact,  the  stake  thus  referred  to  in  the  deed  could  be  found, 
or  the  exact  spot  where  it  stood  could  be  established  to  the 
satisfaction  of  a  jury,  it  would  settle  all  dispute  as  to  where  the 
northwest  corner  of  the  plaintiff's  lot  was;  for  the  stake  would 
be  an  original  monument,  to  which  the  distances  marked  on 
the  west  line  of  the  quarter-section  must  yield.  There  is  no 
controversy  between  counsel  about  that  proposition  of  law, 
but  they  disagree  as  to  whether  there  was  any  evidence  which 
required  that  question  to  be  submitted  to  a  jury.  In  its 
charge  the  learned  circuit  court  ignored  all  evidence  tending 
to  show  where  the  stake,  named  in  the  deed  as  the  northwest 
corner  of  the  plaintifTs  lot,  stood,  and  made  the  verdict  rest 
entirely  on  the  survey  of  the  west  line  of  the  quarter-section, 
as  marked  on  the  plat.  We  are  inclined  to  hold  that  this  was 
error.  It  would  obviously  be  improper  for  us  to  express  any 
opinion  upon  the  weight  of  the  testimony  given  which  tended 
to  show  the  place  where  the  original  stake,  at  the  northwest 
corner  of  the  plaintiff's  lot,  stood.  We  only  say  that  we  think 
there  was  testimony  bearing  upon  that  point  which  should  have 
gone  to  the  jury  for  what  it  was  worth.  An  examination  of 
the  charge  will  show  that  the  case  is  made  to  turn  entirely 
upon  the  distances  given  by  the  survey  of  the  west  line  of  the 
quarter-section,  as  marked  upon  the  plat,  without  regard  to  any 
other  evidence.    This  is  very  apparent  from  the  whole  charge. 

We  have  examined  the  other  exceptions  which  were  argued 
by  counsel,  but  do  not  discover  any  error  in  them  which  would 
warrant  a  reversal  of  the  judgment.  But,  for  the  reason 
already  given,  we  think  there  must  be  a  new  trial. 

By  the  Court, —  It  is  so  ordered. 
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Little,  Administrator,  vs.  The  City  of  Madison. 

Maij  Zt  ^June  23, 1880, 

Liability  of  cities  for  dangerous  shows  in  streets. 

1.  A  dty  is  not  liable  for  mere  nonfeasance  or  omission  on  the  part  of  its 

officers  in  respect  of  their  police  duties.  Schultz  v,  Milwaukee^  ante, 
p.  254. 

2.  A  license  from  a  city  to  exhibit  wild  animals,  specifying  no  plrxe  for  such 

exhibition,  is  a  license  to  exhibit  in  some  suitable  place;  and  the  fact  that 
the  licensee  makes  the  exhibition  in  a  public  street,  and  is  permitted  to 
do  so  by  the  negligence  of  the  city  officers,  does  not  render  the  city  liable 
for  iiyuries  resulting  therefrom.  A  former  decision  herein  (42  Wis., 
643)  explained 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

After  the  former  decision  in  this  cause  (reported  in  42  "Wis., 
pp.  643-653),  and  after  the  cause  had  been  remitted  to  the  cir- 
cuit court,  the  defendant  answered,  admitting  that  on  the  15th 
of  July,  1S76,  the  officers  of  said  city  granted  a  license  to  one 
Carr  to  exhibit  a  bear  or  bears  in  the  city,  but  denying  that 
such  license  authorized  such  exhibition  to  be  made  upon  any 
public  street,  and  alleging,  in  substance,  that  the  license  was 
granted  with  full  notice  and  instructions  to  Carr  that  the  ex- 
hibition must  be  made  "in  some  lot  or  inclosure  or  building 
away  from  the  public  streets  and  thoroughfares  in  said  city." 
The  answer  further  alleged  that,  if  the  exhibition  was  in  fact 
given  in  a  public  street,  it  was  so  given  in  violation  of  said 
license,  notice  and  instructions,  and  of  law,  and  without  the 
knowledge  of  the  city  or  its  officers  or  agents;  and  that  if 
State  street  was  incumbered  or  obstructed,  or  a  nuisance  was 
created  therein,  by  such  an  exhibition,  the  city,  its  officers  and 
agents,  had  no  notice  or  knowledge  thereof  before  the  time  of 
the  injury  complained  of.  The  answer  also  put  in  issue  all 
other  averments  of  the  complaint,  except  as  to  the  corporate 
character  of  the  defendant. 
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The  terms  of  the  license  actually  granted  by  the  city  are 
sufficiently  stated  in  the  opinion.  The  other  evidence  need 
not  be  stated.  Among  the  instrnctions  given  to  the  jury  were 
these:  1.  That  the  plaintiff  could  not  recover  on  the  ground 
that  the  city  had  granted  the  license  put  in  evidence.  2.  That 
"if  the  authorities  having  charge  of  the  police  arMingements 
of  the  city,  and  whose  duty  it  was  to  see  that  the  streets  were 
kept  in  order  and  in  a  reasonably  safe  condition,  or  so  free 
from  unlawful  obstructions  as  to  be  reasonably  safe  for  travel, 
were  chargeable  with  neo^liorence,  which  was  the  cause  of  the 
injury,  the  city  was  liable;"  and  that  it  seemed  "that  this 
duty  devolves  upon  the  chief  of  police  and  his  subordinates, 
all  perhaps  under  the  general  direction  of  the  mayor,  in  many 
respects  at  least." 

There  was  a  verdict  for  the  plaintiff;  a  new  trial  was 
refused;  and  defendant  appealed  from  a  judgment  on  the  ver- 
dict. 

Brief  for  the  appellant  by  Smith  <&  Lamb^  and  oral  argu- 
ment by  Mt,  Lamb. 

Brief  for  the  respondent  by  Gill^  Bashford  &  Spilde^  and 
oral  argument  by  Mr.  Bashford  and   Wm.  F.  VUas. 

Cole,  J.  The  learned  circuit  court  instructed  the  jury,  in 
substance,  that  the  defendant  city  was  liable  for  the  injury 
sustained  by  the  plaintiff's  wife,  if  its  police  officers  or  proper 
authorities  were  negligent  in  failing  to  prevent  the  bear  show 
in  the  street.  This  was  supposed  to  be  the  meaning  of  the 
decision  of  this  court  on  the  former  appeal,  as  reported  in  42 
Wis.,  643.  It  is  possible  that  this  is  an  admissible  construc- 
tion of  the  opinion,  arising  from  its  brevity,  and  from  the 
failure  of  the  writer  to  express  with  precision  the  real  ground 
upon  which  the  complaint  was  held  good.  But  it  is  to  be  re- 
gretted that  the  opinion  is  open  to  that  construction,  for  cer- 
tainly the  writer  did  not  intend  to  rest  the  liability  of  the  city 
upon  any  such  ground.    In  Schultz  v.  The  City  of  Milwaukee^ 
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mUe^  p.  254,  Mr.  Justice  Lyon  states  accurately  the  ground  of 
that  decision,  in  saying  that  "  the  complaint  was  construed  as 
alleging  that  the  authorities  of  the  city  expressly  authorized 
or  licensed  the  exhibition  of  the  bears  on  State  street,  knowing 
the  dangerous  character  of  the  exhibition."  I  say  in  the 
opinion  that  the  allegations  of  the  complaint  show  that  the 
agents  of  the  city  not  only  knowingly  and  carelessly  allowed 
one  of  its  principal  streets  to  become  obstructed  by  an  exhibi- 
tion of  wild  animals  therein,  which  exhibition  was  calculated 
to  produce  injury  to  persons  lawfully  traveling  along  the 
street,  but  that  it  was  averred  that  such  exhibition  was  au- 
thorized and  sanctioned  by  the  city.  By  this  language  was 
meant  that  the  city  expressly  authorized  the  bear  show  in  the 
street;  in  other  words,  granted  the  license  to  Carr  to  exhibit 
the  animals  in  that  place  according  to  the  complaint.  But  it 
was  not  intended  to  affirm  the  doctrine  that  the  city  was  liable 
if  its  police  officers  neglected  to  prevent  the  owner  of  the 
bears  from  making  an  improper  use  of  the  street  for  a  show 
ground. 

The  distinction  seems  obvious  between  a  C9.se  where  the 
officers  of  the  city  authorize  and  license  a  show  in  the  high- 
way—  that  is,  become  themselves  active  agents  in  the  commis- 
sion of  the  wrong,  —  and  one  where  they  are  merely  negligent 
in  preventing  such  show  or  improper  use  of  the  street. 
Doubtless  the  city  officers  were  in  duty  bound  to  be  diligent 
to  prevent  the  show  in  the  street  where  it  might  cause  injury 
to  persons  traveling  thereon.  But  if  they  failed  to  perform 
that  duty,  and  an  injury  resulted  from  this  omission,  we  do 
not  understand  that  the  law  renders  the  city  liable  for  such 
neglect.  It  was  further  suggested  that  the  liability  of  the  city 
arose  from  the  fact  that  it  granted  a  license  for  the  exhibition, 
for  which  a  fee  was  received  which  went  into  the  city  treasury. 
But  this  fee  was^not  exacted  merely  for  revenue.  'The  grant- 
ing of  licenses  for  shows  was  a  police  regulation,  and  the  fee 
demanded  was  not  intended  to  be  for  revenue,  strictly  speak- 
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ing.  It  appears  in  tliis  case  that  the  license  was  a  general  one 
"  to  give  a  bear  sliow  "  on  the  day  named.  It  was  not  necessary 
to  state  in  the  license  that  the  exhibition  was  to  be  at  a  proper 
place,  away  from  the  public  street.  This  would  be  implied. 
As  a  matter  of  fact,  it  appears  that  Carr  was  told  by  several 
of  the  oflScers  of  the  city  that  he  must  not  exhibit  the  bears  on 
the  street,  but  go  off  on  some  private  lot.  Still,  we  must 
assume  that  the  jury  found,  under  the  charge  of  the  court, 
that  the  officers  were  negligent  in  not  taking  effectual  means 
to  prevent  the  exhibition  on  the  street  before  the  accident 
happened;  that  is  to  say,  they  were  guilty  of  a  nonfeasance,  or 
an  omission  of  duty  as  public  officers.  But  for  such  negli- 
gence no  action  will  lie  against  the  city.  Schidtz  v.  The  City 
of  Milwaukee^  supra.  Even  the  granting  of  a  license  did  not, 
under  the  circumstances,  impose  upon  the  city  the  responsi- 
bility of  seeing  that  the  exhibition  was  had  in  a  suitable  place, 
and  conducted  in  a  proper  manner.  All  this  would  be  im- 
plied ;  the  licensee  would  attend  to  it  himself.  Nor  should  the 
receipt  of  a  license  fee  be  considered  as  affording  a  considera- 
tion for  an  implied  undertaking  on  the  part  of  the  city  to  be 
answerable  for  the  neglect  of  its  police  officers  to  perform  their 
official  duty  and  prevent  the  exhibition  in  an  improper  place. 
The  show  licensed  was  not  necessarily  dangerous  to  travelei's 
on  the  streets,  or  to  any  one,  if  it  had  been  held  on  a  private 
lot,  as  the  city  officers  doubtless  expected  it  would  be.  In  any 
view  which  we  have  been  able  to  take  of  the  case,  we  think  the 
instruction  of  the  court  as  to  the  liability  of  the  city  is  erro- 
neous, and  that  there  must  be  a  new  trial. 

By  the  Court, — Judgment  reversed,  and  new  trial  awarded. 
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Ststleb  vb.  The  Chicago  &  Northwesteen  Railway 
Company. 

May  27 —June  23,  1880, 

(1)  AurEXDMENT:    Vanance.    (2,  3)  Railroads  in  Illinois:  Running  on 
ptivate  track:  Injury  to  employee,    (4)  Contributory  negligence, 

1.  Where  the  evidence  admitted  without  objection  showed  a  case  different 

from  that  alleged  in  the  complaint,  and  the  questions  arising  upon  that 
state  of  the  case  were  fully  litigated  on  the  trial:  Held,  that  the  plead- 
ings might  be  amended  at  any  time,  or  the  variance  disregarded. 

2.  Neither  under  sec.  12,  art.  XI  of  the  constitution  of  Illinois,  nor  under 

sec.  82,  ch.  114  of  the  Revised  Statutes  of  that  state  (of  1874),  is  it  made 
the  duty  of  a  railroad  company  to  run  its  cars  upon  spur  tracks  owned 
by  other  persons,  for  the  purpose  of  receiving  or  deUvering  any  other 
merchandise  than  wheat;  and  if  such  duty  were  imposed,  it  would  still 
not  be  the  duty  of  the  company  to  run  upon  any  such  track  that  was 
not  reasonably  safe. 
8.  Where  the  owners  of  a  private  railway  track  occasionally  employed  by  a 
railroad  company  for  a  special  use  have  negligently  suffered  it  to  remain 
in  a  dangerous  condition  for  such  use  though  trains  are  run  upon  it  slowly 
and  carefully,  the  company  voluntarily  running  its  trains  thereon  is  lia- 
ble for  an  injury  to  one  of  its  own  employees  caused  proximately  by 
such  negUgence. 

4.  The  doctrine  that  contributory  negligence,  to  defeat  an  action,  must  be 

that  of  the  plaintiff  or  of  some  person  for  whose  acts  he  is  responsible 
(Stetler  v,  C,  db  N,  W.  Railway  Co,,  46  Wis.,  497),  adhered  to. 

5.  The  evidence  in  this  case  (for  which  see  the  opinion)  held  sufficient  to  sup- 

port a  finding  by  the  jury  that  through  the  negligence  of  the  owner  of 
the  private  road  here  in  question,  it  was  not  reasonably  safe  for  the  use 
made  of  it  by  the  defendant  company;  and  that  plaintiff's  injuries, 
though  caused  in  part  by  the  fault  of  his  coCmployees,  were  mainly  caused 
by  the  defective  condition  of  the  track. 

APPEAX  from  the  Circuit  Court  for  Sauk  County. 

The  action  is  to  recover  damages  for  injuries  sustained  by 
plaintiff  while  in  the  service  of  the  defendant  company, 
alleged  to  have  been  caused  by  its  negligence. 

The  case  has  been  twice  tried.  It  was  before  this 
court  on  a  former  appeal,  and  is  reported  in  46  "Wis.,  497. 
Vol.  XLIX.  — 39 
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The  evidence  was  substantially  the  same  on  both  trials.  A 
suflScient  statement  of  the  principal  facts  in  the  case  will  be 
found  in  that  report.  Whatever  additional  statement  is  re- 
quired will  be  found  in  the  opinion  of  the  court. 

A  special  verdict  was  taken.  The  following  are  the  ques- 
tions submitted  to  the  jury  and  their  answers  thereto: 

"  1.  Did  the  negligence  or  want  of  ordinary  caution  of  the 
plaintiff  contribute  to  the  accident  and  injury  he  complains 
of?    No. 

"  2.  Was  or  was  not  the  railroad  track,  at  the  place  and 
time  of  the  accident,  in  a  condition  to  be  reasonably  safe  for 
such  use  as  it  was  being  put  to,  by  running  carefully  and  slowly 
over  it?    No. 

"3.  Did  the  conductor  run  the  train  carefully  and  slowly, 
in  accordance  with  the  instructions  of  the  train  dispatcher,  at 
the  time  the  accident  occurred?    No. 

"  4.  Had  Dole  &  Co.,  previous  to  the  accident  complained 
of,  used  reasonable  care  in  putting  the  track  in  a  reasonably 
safe  condition  for  use  in  moving  trains  over  it  to  haul  out  ice, 
if  the  trains  were  run  carefully  and  slowly?     No. 

"  5.  Was  the  railroad  in  question  in  a  reasonably  safe  con- 
dition to  run  trains  over  it,  for  the  backing  in  of  empty  cars 
and  hauling  out  cars  loaded  with  ice,  provided  the  trains  had 
been  run  slowly  and  carefully,  according  to  the  train  dis- 
patcher's directions  to  Haynor,  the  conductor  in  charge?    No. 

"  6.  Was  the  accident  complained  of  caused  by  the  neglect  of 
defendant's  employees  in  charge  of  the  train  to  run  the  train 
carefully  and  slowly?  In  part  fault  of  the  employees,  bnt 
mainly  fault  of  condition  of  track. 

''  7.  Was  the  track,  at  the  time  and  place  of  the  accident, 
in  a  condition  to  be  reasonably  safe  for  trains  to  be  run  and 
backed  carefully  and  slowly  over  it?     No. 

**  8.  If  you  say  *  No '  to  the  foregoing  question,  did  the  un- 
safe condition  of  the  track  directly  contribute  to  the  accident 
and  injury?    Yes. 
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"  9.  If,  upon  the  foregoing  finding,  the  court  shall  be  of  the 
opinion  that  the  plaintiff*  is  entitled  to  recover,  at  what  sura 
do  you  assess  his  damages?  Two  thousand  eight  hundred 
dollars. 

"  10.  If  you  find  that  the  track,  at  the  time  and  place  in 
question,  was  unsuitable  or  unsafe  for  use  in  running  trains 
over  it,  if  run  carefully  and  slowly  according  to  the  instruc- 
tions of  the  train  dispatcher  to  Haynor,  the  conductor  in 
charge,  was  such  unsuitable  and  unsafe  condition  attributable 
to  the  neglect  of  Mr.  Folsom,  who  had  been  employed  by  Dole 
&  Co.  to  repair  and  inspect  the  track?    No." 

The  court  denied  motions  on  behalf  of  the  defendant  for  a 
nonsuit,  for  judgment  in  its  favor  on  the  verdict,  and  for  a 
new  trial,  and  rendered  judgment  for  the  plaintiff  for  $2,800 
and  costs.     The  defendant  appealed  from  the  judgment. 

F.  J.  Lamb  and  L,  S,  Dixon^  for  the  appellant: 

1.  There  was  no  proof  which  would  justify  a  verdict  or 
finding  (if  there  had  been  such  verdict  or  finding)  that  the 
defendant  had  not  exercised  reasonable  care  and  diligence  in 
watching  and  inspecting  the  track,  and  keeping  it  in  suitable 
repair  and  condition  for  the  uses  to  which  the  company  pro- 
posed to  put  it,  or  in  the  manner  in  which  it  directed  the 
same  to  be  used  by  its  employees.  The  gist  of  the  action,  and 
the  only  ground  of  liability  on  the  part  of  the  company,  is  its 
negligence  in  this  particular.  Wedgwood  v.  R^y  Co.^  41  Wis., 
478;  S.  C,  44  id.,  44;  Smith  v.  IV y  Co.,  42  id.,  520;  Bessex 
V.  li^y  Co.,  45  id.,  477.  The  track  did  not  belong  to  the 
defendant,  but  to  Dole  &  Co.,  whose  duty  it  was  primarily  to 
keep  it  in  repair.  Conceding  the  general  principle  that  the 
defendant  would  be  liable  for  any  negligence  of  Dole  &  Co. 
in  this  respect,  still  the  fact  that  the  defendant  did  not  own 
the  track  but  only  operated  it  occasionally  should  have  its 
influence  in  determining  the  question  of  proper  care  on  its 
part.  Defendant  would  in  such  case  be  exercising  reasonable 
and  proper  care  if  it  made  inquiry  and  obtained  such  infor- 
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mation  as  would  lead  a  person  of  ordinary  care  and  prudence 
to  believe  that  Dole  &  Co.  were  performing  their  duty  in  the 
premises.  Defendant,  therefore,  knowing  that  Mr.  Folsom 
was  employed  by  Dole  &  Co.,  that  he  was  competent  and 
skillful,  that  he  had  made  repairs  and  was  inspecting  and 
watching  the  track  to  see  that  it  was  kept  in  safe  condition, 
cannot  be  charged  with  negligence  in  this  particular.  Even  if 
the  defendant  was  bound  itself  to  see  to  the  condition  of  the 
track  as  if  owned  and  operated  by  it  as  a  part  of  its  own  road, 
there  is  no  evidence  to  show  a  failure  to  perform  that  duty. 
Mr.  Folsom,  a  careful  and  competent  workman,  had  been 
employed  to  see  that  the  track  was  put  and  kept  in  safe  and 
suitable  condition  for  slow  and  careful  running;  and  he  exer- 
cised his  best  skill  and  judgment,  and  pronounced  it  safe  and 
suitable.  The  jury  expressly  found,  in  their  answer  to  the 
tenth  interrogatory,  that  there  was  no  negligence  on  the  part 
of  Mr.  Folsom  with  respect  to  the  unsuitable  or  unsafe  con- 
dition of  the  track.  lie  ,stood  as  the  representative  of  the 
company  in  the  performance  of  this  duty,  and  without  negli- 
gence on  his  part  there  could  have  been  no  negligence  on  the 
part  of  the  company.  2.  There  is  no  finding  by  the  jury  of 
negligence  on  defendant's  part  with  respect  to  the  track  iu 
question,  or  that  its  faulty  condition  was  attributable  to  any 
such  negligence.  This  being  the  gist  of  the  action,  and  the 
verdict  being  utterly  defective  in  this  particular,  no  judgment 
could  properly  be  pronounced  upon  it.  3.  The  verdict  should 
have  been  set  aside  as  against  the  weight  of  evidence.  4.  The 
verdict  should  have  been  set  aside  as  inconsistent  with  itself. 
The  fourth  finding  is  absolutely  inconsistent  with  the  tenth. 
Dole  &  Co.,  having  employed  a  competent  workman  to  put 
the  track  in  order,  who  was  guilty  of  no  negligence,  could  not 
themselves  have  been  guilty  of  negligence.  5.  The  negligence 
of  a  coemployee  being  the  promoting  cause  of  the  injury,  there 
can  be  no  recovery  against  the  employer,  the  railroad  company. 
Wood  on  M.  &  S.,  sec.  420;  Alleti  v.  New  Gas  Co.^  L.  R,  1 
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Ex.  D.,  251 ;  Howell  v.  Landore^  etc^  Steel  Co,^  L.  R.,  10  Q. 
B.,  62. 

J.  IF.  Lusk^  for  the  respondent,  contended,  inter  alia,  that 
the  rule  adopted  by  this  court  (46  Wis.,  497),  that  where  the 
negligence  of  the  company  is  the  cause  of  the  injury,  the 
plaintiff's  right  of  recovery  cannot  be  defeated  by  showing 
contributory  negligence  on  the  part  of  a  coemployee,  is  recog- 
nized and  supported  by  the  following  additional  authorities: 
Wood  on  M.  &  S.,  821,  825;  Matthews  v.  McDonald,  3 
Macph.  (Sc.),  506;  Flike  v.  E.  12.  Co.,  53  K  Y.,  555;  Hose 
V.  li.  E.  Co.,  58  id.,  219;  Wharton  on  Neg.,  234. 

Lyon,  J.  1,  The  complaint  charges  that  the  defendant 
company  owned,  possessed  and  operated  the  railway  upon 
which  the  plaintiff  was  injured,  and  that  it  carelessly  con- 
structed the  railway,  and  suffered  it  to  go  uninspected  and  to 
get  out  of  repair  and  in  an  unsafe  condition,  by  means  where- 
of the  plaintiff  was  injured.  The  proof  is,  that  the  defendant 
did  not  construct  the  railway,  and  never  owned  it,  but  that  it 
was  constructed  by  Dole  &  Co.  or  their  grantors,  was  owned 
by  that  firm  at  the  time  the  plaintiff  was  injured,  and  had 
been  owned  by  them  for  several  years.  These  facts  were 
proved  without  objection.  The  most  vital  questions  litigated 
on  the  trial  were,  whether  the  railway,  at  the  place  of  the  ac- 
cident, was  in  a  dangerous  condition,  and,  if  so,  whether  Dole 
&  Co.  were  chargeable  with  negligence  because  of  their  fail- 
ure to  keep  it  in  proper  repair. 

As  was  said  in  a  case  very  similar  in  principle  (Flanders  v. 
Cottrelly  36  Wis.,  564),  so  it  must  be  said  in  this  case,  that 
"under  these  circumstances  it  is  too  well  settled  to  admit  of 
any  doubt  or  controversy,  that  the  pleadings  may  at  any  time 
be  amended  to  conform  with  the  issue  really  tried,  or  the  vari- 
ance may  be  wholly  disregarded."  This  case  must  be  deter- 
mined, therefore,  as  though  the  complaint  alleged  that  Dole 
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&  Co.  owned  the  railway  and  negligently  suffered  it  to  remain 
in  a  dangerous  condition. 

2.  On  the  trial,  counsel  for  defendant  read  in  evidence  sec- 
tion 12  of  art.  XI  of  the  constitution  of  the  state  of  Illinois 
of  1874,  and  section  82,  ch.  114,  R.  S.  of  that  state  of  1874. 
The  provision  of  the  constitution  is  as  follows:  "  Section  12. 
Railways  heretofore  constructed,  or  that  may  be  hereafter  con- 
structed, in  this  state,  are  hereby  declared  public  highways, 
and  shall  be  free  to  all  persons  for  the  transportation  of  their 
persons  and  property  thereon,  under  such  regulations  as  may 
be  prescribed  by  law;  and  the  general  assembly  shall  from 
time  to  time  pass  laws  establishing  reasonable  maximum  rates 
of  charges  for  the  transportation  of  passengers  and  freight  on 
the  different  railways  in  this  state." 

Section  82  of  chapter  114  was  first  enacted  in  1871,  and  is 
section  3  of  an  act  entitled  "  An  act  regulating  the  receiving, 
transportation  and  delivery  of  grain  by  railroad  corporations, 
and  defining  the  duties  of  such  corporations  with  respect 
thereto,"  approved  April  25,  1871.  Laws  of  1871,  p.  636. 
The  section  is  as  follows:  "  Every  railroad  corporation  which 
shall  receive  any  grain  in  bulk  for  transportation  to  any  place 
in  the  state,  shall  transport  and  deliver  the  same  to  any  con- 
signee, elevator,  warehouse  or  place,  to  whom  or  which  it  may 
be  consigned  or  directed;  pi^ovidcd^  such  person,  warehouse  or 
place  can  be  reached  by  any  track  owned,  leased  or  used,  or 
which  can  be  used,  by  such  corporation;  and  every  such  cor- 
poration shall  permit  connections  to  be  made  and  maintained 
with  its  track  to  and  from  any  and  all  public  warehouses 
where  grain  is  or  may  be  stored."  The  balance  of  the  section 
prescribes  penalties  for  violations  of  its  requirements. 

It  is  assumed  by  one  of  the  learned  counsel  for  the  defend- 
ant (but  upon  what  ground  we  are  unable  to  comprehend), 
that  these  provisions  of  the  constitution  and  statutes  of  Illi- 
nois compelled  the  defendant  company  to  run  its  trains  over 
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the  spur  track  of  Dole  &  Co.,  and  haul  out  their  ice.  We 
find  no  Buch  requirement  in  the  provisions  quoted.  The  power 
to  regulate  the  transportation  of  persons  and  property  upon 
railways,  and  to  establish  maximum  rates  therefor,  is  expressly 
given  to  the  legislature  by  the  constitution;  and  undoubtedly 
the  legislature  has  that  power  independently  of  any  such  pro- 
vision in  the  constitution.  Indeed,  the  statute  read  in  evidence 
was  enacted  before  the  adoption  of  the  constitution  containing 
such  provision.  The  statute  relates  solely  to  the  transporta- 
tion of  grain^  and  to  connections  with  tracks  "  to  and  from, 
any  and  all  public  warehouses  where  grain  is  or  may  be  stored." 
It  imposes  no  obligations  whatever  upon  railway  companies 
in  respect  to  other  kinds  of  merchandise.  It  does  not  require 
the  defendant  company  to  run  its  trains  over  the  spur  track  of 
Dole  &  Co.  for  the  purpose  of  hauling  out  their  ice,  gathered 
from  Crystal  lake.  When  the  company  was  doing  so,  at  the 
time  the  pjaintiff  was  injured,  it  was  acting  voluntarily,  and 
not  under  compulsion  of  law,  as  counsel  assumed.  At  least, 
the  evidence  fails  to  show  any  such  compulsion. 

We  conclude,  therefore,  that  the  legal  obligations  and 
liability  of  the  defendant  are  the  same  in  this  action  as  they 
would  be  were  the  defendant  to  run  its  trains  from  Madison 
to  Milwaukee  on  the  track  of  the  Chicago,  Milwaukee  &  St. 
Paul  Eailway  Company,  or  between  any  other  points  on  the 
track  of  any  other  railway  company,  pursuant  to  a  voluntary 
agreement  with  the  company  owning  the  track  so  used.  But 
were  there  a  statute  in  Illinois  requiring  railway  companies  to 
run  their  trains  over  spur  tracks  not  owned  by  them,  for  the 
pui'pose  of  receiving  and  delivering  general  merchandise,  we 
do  not  think  it  would  aflfect  the  defendant's  liability  in  this 
action.  We  suppose  the  courts  of  that  state  would  hold  that 
such  a  statute,  if  one  existed,  would  not  be  construed  to  com- 
pel a  railway  company  to  run  its  trains  upon  a  track  unfit  for 
use.  Indeed,  we  do  not  suppose  there  is  a  court  in  any  civil- 
ized country  which  would  hold  otherwise.     This  construction 
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would  impose  upon  the  company  the  duty  of  inspecting  the 
,  track  it  might  be  called  upon  to  use,  and  ascertaining  for  itself 
whether  trains  could  be  safely  run  upon  it.  Should  the  com- 
pany use  it  without  such  inspection  it  would  act  at  its  peril, 
and  if  the  track  should  prove  unsafe,  and  a  proper  inspection 
would  have  disclosed  the  fact,  the  company  would  still  be  held 
to  have  run  its  trains  upon  it  voluntarily,  and  would  be  liable 
for  injuries  caused  thereby,  the  same  as  though  no  such  statute 
existed. 

In  this  case,  it  does  not  appear  that  the  defendant  company 
inspected  the  track,  or  caused  it  to  be  done,  before  running 
its  trains  upon  it.  The  company  trusted  entirely  to  Dole  & 
Co.  to  furnish  a  safe  track  for  its  use.  Folsom,  who  examined 
and  made  some  repairs  thereon,  was  employed  by  Dole  &  Co., 
and  reported  to  that  firm  —  not  to  the  company.  The  fact 
that  recently  before  that  time  he  was  employed  by  the  com- 
pany, is  without  significance,  except  as  il  may  tend  to  show 
that  he  was  a  competent  expert,  which  is  not  questioned. 
Hence,  in  any  view  of  the  case,  the  defendant  was  voluntarily 
running  the  train  upon  the  spur  track  of  Dole  &  Co.  when 
the  plaintifiE  was  injured. 

3.  We  are  next  to  determine  the  extent  of  the  defendant's 
liability  when  using  the  track  of  Dole  &  Co.  in  the  manner 
and  under  the  circumstances  in  which  it  was  so  used.  In  the 
opinion  of  Mr.  Justice  Taylor  on  the  former  appeal,  this  court 
adopted  the  rule  stated  in  2  Redfield  on  Railways,  303,  as  fol- 
lows :  "  The  rule  of  law  in  regard  to  passenger  carriers  who  run 
over  other  roads  than  their  own,  seems  now  to  be  pretty  well 
established,  that  the  first  company  is  responsible  for  the  entire 
route,  and  must  take  tlie  risk  of  the  negligence  of  the  em- 
ployees of  the  other  companies." 

This  rule  was  held  to  apply  as  between  the  railroad  com- 
pany and  its  employees.  Of  course,  in  applying  it  to  a  case 
between  company  and  employee,  other  legal  rules  applicable 
in  such  a  case  are  not  to  be  lost  sight  of.     One  of  these  is, 
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that  the  master  is  not  an  absolute  insurer  of  the  safety  of  his 
servant.  He  is  bound  to  exercise  reasonable  care  in  furnish- 
ing proper  tools,  implements  and  appliances  for  the  use  of  the 
servant,  and  must  not  knowingly  expose  him  to  unnecessary 
peril.  Another  of  these  rules  is,  that  the  master  is  not  liable 
for  injuries  to  his  servant  caused  by  the  negligence  of  the  co- 
employees  of  the  latter.  Perhaps  this  last  rule  would  extend  to 
the  negligence  of  the  employees  of  the  owner  of  the  road  being 
used  by  another  company.  But  it  is  unnecessary  in  this  case  to 
determine  whether  the  defendant  would  be  liable  to  the  plaintiflT, 
its  servant,  for  the  results  of  the  negligence  of  the  servants  of 
Dole  &  Co. ;  for  the  reason  that  the  negligence  here  complained 
of  is  that  of  Dole  &  Co.  themselves  —  not  of  their  servants. 
The  court  did  not  intend  to  deny  the  applicability  of  the  above 
rules  to  the  case.  Although  this  may  not  be  very  fully  ex- 
pressed, yet  we  think  it  may  fairly  be  inferred  from  the  whole 
opinion. 

The  rule  of  this  case  is,  therefore,  that  if  Dole  &  Co.  neg- 
ligently suflfered  and  allowed  the  spur  track  to  be  and  remain 
out  of  repair  and  in  a  dangerous  condition  for  the  use  to  which 
it  was  put,  although  the  trains  were  run  upon  it  carefully  and 
slowly,  the  defendant,  by  voluntarily  running  its  trains  upon 
it,  became  responsible  for  the  negligence  of  Dole  &  Co.;  and 
if  such  negligence  of  Dole  &.Co.  was  the  proximate  cause  of 
the  injuries  received  by  the  plaintiff,  he  may  recover  damages 
therefor  in  this  action,  unless  there  is  some  other  fact  in  the  case 
which  will  defeat  a  recovery.  In  the  answers  of  the  jury  to 
the  second,  fifth  and  seventh  questions  submitted  to  them,  they 
found  that  the  track,  at  the  place  and  time  the  plaintiff  was  in- 
jured, was  not  in  a  reasonably  safe  condition  for  trains  running 
carefully  and  slowly  to  pass  over.  In  answer  to  the  fourth 
question  the  jury  found  that  up  to  the  time  of  the  accident 
'Dole  &  Co.  had  failed  to  use  reasonable  care  to  put  the  track 
in  a  reasonably  safe  condition  for  the  passage  of  trains  moving 
carefully  and  slowly  over  it  to  haul  out  their  ice. 
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These  findings  are  verities  in  the  case  if  there  is  evidence  to 
support  them.  That  they  are  abundantly  supported  and  jus- 
tified by  the  evidence  we  cannot  doubt  The  track  of  Dole  & 
Co.  had  been  laid  sixteen  or  eighteen  years  when  the  accident 
happened.  At  that  time  the  rails  rested  on  hemlock  ties,  and 
the  proof  is  that  such  ties  rot  in  about  five  or  six  years.  There 
is  no  evidence  when  they  were  laid,  or  that  the  original  ties 
had  ever  been  replaced  by  others.  Dole  &  Co.  employed  a  Mr. 
Folsom  to  inspect  and  repair  the  track,  and  he  entered  upon 
those  duties  about  twenty  days  before  the  accident.  This  was 
in  midwinter,  and  the  ground  was  frozen.  At  the  place  of  the 
accident  he  found  two  short  rails,  one  of  which  was  broken  at 
the  end  so  that  it  did  not  sit  firmly  in  the  chair.  lie  also 
found  ties  loosed  and  sunk  away  from  the  rail,  indicating  that 
they  had  rotted  from  beneath.  He  drove  wedges  under  the 
ties,  or  between  the  ties  and  rail,  so  that  the  rail  might  rest 
more  firmly  on  its  bed.  lie  could  not  replace  the  rotten  ties 
because  the  ground  was  frozen,  and  he  did  not  replace  the  de- 
fective rail  because  he  had  nothing  to  do  it  with.  He  reported 
daily  to  the  superintendent  of  Dole  &  Co.,  and  after  repairing 
the  track  he  pronounced  it  toUrably  safe  for  use  while  the 
earth  remained  frozen. 

The  accident  was  caused  by  the  rails  spreading  apart,  which 
threw  the  locomotive  and  the  tender,  on  which  plaintifE  was  at 
work  as  a  fireman,  from  the  track.  The  road-bed  was  con- 
structed of  the  earth  thrown  up  from  the  prairie  through 
which  the  road  was  built,  and  was  only  about  seven  feet  wide 
on  the  top.  The  ties  were  eight  feet  long,  and  necessarily 
projected  over  the  top  of  the  road-bed.  The  two  short  rails 
and  the  ties  were  torn  up,  the  ends  of  some  of  the  ties  were 
broken  by  the  locomotive  passing  over  them,  and  the  spikes 
were  either  pulled  out  or  bent  over.  Many  of  the  ties  were 
found  to  be  entirely  rotted  away,  except  a  mere  shell  of  sound' 
wood  at  the  surface,  and  after  the  accident  they  were  loosened 
with  a  pick  and  thrown  out  with  a  shovel.    These  ties  were 
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entirely  insufficient  to  hold  the  spikes.  Tlie  foregoing  facts 
were  testified  to  in  substance  by  Mr.  Folsom,  whose  business 
is  that  of  a  track  repairer,  and  who  appears  to  be  a  competent  ex- 
pert in  that  business,  llis  testimony  is  practically  uncontra- 
dicted. That  the  track  was  grossly  insufficient  when  he  first 
examined  it,  and  utterly  unsafe  for  trains  to  run  upon,  no 
matter  how  carefully,  is  too  plain  for  discussion. 

Mr.  Folsom  made  such  repairs  as  the  means  at  his  command 
and  the  state  of  the  ground  would  permit.  He  thinks  he 
made  the  track  tolerably  safe  for  use  while  the  ground  re- 
mained frozen.  Perhaps  he  did.  After  he  repaired  it,  many 
trains  ran  over  it  safely  before  one  was  wrecked,  A  large 
percentage  of  the  chances  was  therefore  in  favor  of  safety, 
and  that  is  probably  what  Mr.  Folsom  means  by  the  term 
"  tolerably  safe."  But  that  is  not  the  reasonably  safe  condition 
required  by  law.  "Tolerably  safe"  and  " actually  danger- 
ous" are  not  necessarily  conflicting  terms;  indeed,  the  former 
frequently,  perhaps  usually,  implies  the  latter.  To  illustrate: 
it  is  a  dangerous  act  to  stand  on  the  brink  of  Table  Rock  and 
gaze  into  the  turbulent  waters  of  the  Niagara;  yet,  because 
hundreds  of  thousands  of  people  have  done  so  safely  and  only  a 
few  have  been  precipitated  into  the  abyss  beneatli,  the  act  is 
tolerably  safe.  The  defects  in  the  track  and  its  unsafe  condi- 
tion must  have  been  known  to  Dole  &  Co.  long  before  they 
sent  Folsom  to  inspect  and  repair  it.  At  least,  they  are 
chargeable  with  knowledge  of  such  defects.  If  a  rail  is  dam- 
aged so  that  it  does  not  sit  firmly  in  the  chair  which  should 
hold  the  end  in  place,  or  when  ties  are  so  rotten  that  they 
shrink  away  from  the  rail  and  become  loose,  it  does  not  re- 
quire much  of  an  expert  to  discover  such  defects.  But  if  an 
expert  was  required  to  discover  the  defects,  then  it  was  the 
duty  of  Dole  &  Co.  to  have  sent  one  to  examine  their  road 
long  before  they  did.  Most  of  the  defects  which  rendered  the 
road  unsafe  were  of  long  standing.  This  is  especially  true  of 
the  rotten  ties,  the  most  serious  defect  of  all.    The  advanced 
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stage  of  decomposition  in  which  they  were  found  at  the  time 
of  the  accident,  shows  that  they  must  necessarily  have  been  in 
an  unsafe  condition  for  a  long  time  previously. 

If  Dole  &  Co.  intended  to  use  their  road  during  the  winter, 
it  was  their  plain  duty  to  have  ascertained  and  repaired  the 
defects  therein  while  the  ground  was  in  a  condition  to  permit 
them  to  do  so.  Any  necessary  repairs  which  it  was  imprac- 
ticable to  make  after  the  ground  was  frozen,  they  should  have 
made  before  it  became  frozen.  Their  failure  to  do  so  was 
negligence.  It  is  unnecessary  further  to  discuss  this  brancli 
of  the  case.  "We  think  the  evidence  tends  to  show  that, 
when  the  plaintiff  was  injured,  the  spur  track  of  Dole  &  Co. 
was  in  an  unsafe  condition  to  run  a  train  upon,  no  matter  how 
carefully  and  slowly  it  might  be  moved,  and  that  Dole  &  Co. 
were  guilty  of  gross  negligence  in  that  they  suffered  it  to  be- 
come and  remain  in  that  condition.  It  follows  that  the  find- 
ings of  the  jury  in  those  particulars  cannot  be  disturbed. 

In  this  connection  it  will  be  convenient  to  consider  an  excep- 
tion to  a  portion  of  the  charge  of  the  learned  circuit  judge  to 
the  jury.  When  commenting  upon  the  question  submitted  to 
them  in  respect'to  the  alleged  negligence  of  the  plaintiff's  co- 
employee,  the  judge  instructed  the  jury  as  follows:  "In  ar- 
riving at  a  conclusion  as  to  whether  the  train  was  or  was  not 
being  run  carefully  and  slowly,  or  being  backed  carefully  and 
slowly,  you  should  consider  the  evidence  tending  to  show  what 
is  and  what  is  not  careful  and  slow  running  on  roads  in  ordi- 
nary condition,  or  backing  as  this  train  was,  with  the  number 
of  cars  it  contained." 

It  is  said  that  this  instruction  ignores  the  fact  that  the  road 
was  used  only  for  a  special  purpose,  and  was  not  required  to 
be  kept  in  the  condition  of  main  lines  of  railway  used  for  pas- 
senger travel,  and  that  the  reference  in  the  instruction  to  such 
lines  tended  to  mislead  the  jury. 

For  the  purpose  of  showing  that  the  plaintiff  was  injured 
because  of  the  negligence  of  his  coemployee,  evidence  was 
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introdaced  on  behalf  of  the  defendant  tending  to  show  the 
rate  of  speed  deemed  safe  in  backing  and  running  trains  on 
railroads  generally.  The  instruction  merely  suggests  the  com- ' 
parison,  the  foundation  of  which  had  been  laid  by  the  defend- 
ant's evidence.  The  jury  were  not  told  that  what  would  be 
careful  running  on  main  lines  would  be  careful  running  on  this 
spur  track,  but  the  judge  merely  submitted  the  defendant's 
testimony  in  that  behalf  to  the  jury  for  what  it  was  worth. 
The  instruction  might  have  been  more  explicit,  and  no  doubt 
would  have  been,  had  counsel  for  the  defendant  requested  it. 
We  do  not  think  it  is  erroneous  in  its  present  form. 

It  will  also  be  convenient  to  add  here  (as  the  subject  will  not 
again  be  mentioned)  that  the  other  exceptions  to  the  instruc- 
tions do  not  involve  any  material  proposition  of  law  which  is 
not  elsewhere  in  this  opinion  considered  and  passed  upon. 
Hence,  it  is  quite  unnecessary  to  discuss  such  exceptions. 

4.  The  findings  that  neither  the  plaintiff  nor  Folsom  was 
guilty  of  any  negligence  which  contributed  to  the  injuries 
complained  of,  are  fully  sustained  by  the  evidence.  But  it  is 
claimed  on  behalf  of  the  defendant  that  the  finding  acquitting 
Folsora  is  inconsistent  with  that  which  convicts  Dole  &  Co.  of 
negligence  contributing  to  such  injuries.  We  think  the  posi- 
tion is  not  well  taken.  Folsom  doubtless  did  all  he  reasonably 
could  under  the  circumstances  to  repair  the  track,  and  was  not 
negligent  in  that  behalf;  but,  as  already  observed,  the  negli- 
gence of  Dole  &  Co.  consisted  in  not  repairing  the  track  when 
it  was  practicable  to  do  so,  long  before  Folsora  had  anything 
to  do  with  it. 

5.  The  jury  also  found  that  the  plaintiff's  injuries  were 
caused  in  part  by  the  fault  of  his  coemployees  on  the  train, 
but  mainly  by  the  defective  and  unsafe  condition  of  the  track. 
We  think  the  evidence  fairly  supports  this  finding. 

Notwithstanding  what  was  said  on  that  subject  in  the  opinion 
by  Mr.  Justice  Taylor  on  the  former  appeal,  the  learned 
counsel  for  the  defendant  strongly  contend  that,  under  the 
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Circumstances  of  this  case,  the  contributory  negligence  of  such 
coemployees  should  defeat  the  action.  After  much  examina- 
tion we  held,  on  the  former  appeal  (or,  as  it  is  put  in  the 
opinion,  were  inclined  to  hold),  that  "where  the  negligence  of 
the  railroad  company  directly  contributes  to  the  injury  of  an 
employee,  the  company  must  be  held  liable,  though  it  also 
appears  that  the  negligence  of  a  coemployee  contributed  to 
such  injury,  and  that  the  rule  is  universal  that  contributory 
negligence,  to  defeat  an  action,  must  be  the  negligence  of  the 
plaintiff,  or  some  other  person  for  whose  acts  he  is  responsible." 
This  is  but  aa  application  of  the  very  familiar  rule,  that  for  a 
wrong  jointly  committed  by  several,  all  or  either  of  the  wrong- 
doers are  liable  to  respond  in  damages.  Several  additional 
authorities  sustaining  the  views  of  the  court  on  the  former 
appeal  are  cited  in  the  brief  of  counsel  for  the  plaintiff. 
Whatever  inferences  to  the  contrary  may  be  drawn  from  some, 
of  the  cases  cited  by  the  other  side,  we  are  satisfied  that  those 
views  are  sustained  by  the  great  weight  of  authority,  as  well 
as  by  settled  principles  of  law.  It  must  be  held,  therefore, 
that  this  action  is  not  defeated  because  the  nesrliffence  of  his 
coemployees  contributed  to  cause  the  injuries  of- which  the 
plaintiff  complains. 

6.  The  only  remaining  question  is,  Did  the  jury  assess  exces- 
sive damages?  On  the  lirst  trial  the  evidence  left  it  in  doubt 
whether  the  plaintiff  was  permanently  injured.  The  jury  then 
assessed  $2,500  damages.  When  the  last  trial  was  in  progress, 
the  plaintiff  was  rendered  insensible  by  some  anrosthetic 
administered  to  him,  and  in  that  condition  was  examined  by 
several  surgeons  who  were  in  attendance  as  witnesses  on  behalf 
of  one  side  or  the  other.  After  such  examination  the  surgeons 
all  agreed  that  the  rotary  motion  of  one  of  the  plaintiff's  arms 
was  destroyed,  and  that  the  disability  is  permanent. 

The  plaintiff  is  a  laborer,  has  a  family  to  support,  and  was 
earning  $15  per  month  when  injured.  His  capacity  to  labor 
and  earn  money  is  greatly  lessened  by  the  condition  of  his 
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arm.  The  jury  awarded  $2,800  damages.  We  do  not  think 
that  sum  is  excessive. 

After  a  careful  examination  of  the  case  we  find  no  material 
error  disclosed  in  the  record.  The  judgment  of  the  circuit 
court  must  therefore  be  aflSrmed. 

By  the  Court —  Judgment  affirmed. 


LouciiEiNE  VS.  Strouse  and  another. 

May  28— June  23, 1880. 

Practice:     Opening  Judgment  to  let  in  answer.    (1)  Good  answer  must 
he  tendered,    (2)  Newly  discovered  evidence, 

1.  Where  judgment  is  rendered  upon  a  frivolous  answer,  without  leave  to 

answer  over,  and  afterwards  defendant  files  affidavits  and  asks  leave  to 
answer  on  the  ground  of  newly  discovered  evidence,  without  tendering 
an  answer  showing  a  good  defettse,  with  affidavits  showing  a  probabiUty 
of  his  sustaining  it,  leave  should  be  denied. 

2.  Where  the  action  ia  upon  a  judgment,  and  the  claim  of  newly  discovered 

evidence  is  merely  that  a  certain  person  who  committed  willful  perjury 
on  the  trial  which  resulted  in  such  judgment,  will  appear  as  a  witness 
for  defendant  and  give  evidence  of  a  contrary  chiiracter,  it  is  error  to 
grant  a  new  trial  on  that  ground. 

APPEAL  from  the  Circuit  Court  for  Za  Crosse  County. 

Plaintiff  appealed  from  an  order  vacating  a  judgment  ren- 
dered in  his  favor  and  allowing  the  defendants  to  answer. 

For  the  appellant  there  was  a  brief  by  Cameron^  Losey  c& 
Bunriy  and  oral  argument  by  Mr.  Bunn, 

For  the  respondents  there  was  a  brief  by  Hugh  Cameron 
and  William  Hull^  and  oral  argument  by  Mr.  Cameron. 

Orton,  J.  There  are  two  sufficient  grounds  for  the  reversal 
of  the  order  setting  aside  the  judgment  and  granting  a  new 
trial  in  this  case: 
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First  The  defendants  should  have  tendered  an  answer  set- 
ting up  a  good  defense,  supported  by  proper  affidavits  showing 
the  probability  of  sustaining  it.  The  judgment  was  rendered 
upon  frivolous  answer,  without  any  leave  to  answer  over,  on 
the  18th  day  of  July,  187S.  The  defendants  moved,  on  the 
3d  day  of  June,  1879,  for  a  vacation  of  the  judgment,  and  for 
leave  to  file  an  amended  answer  upon  certain  affidavits;  and 
such  motion  was  granted  without  presenting  any  such  amended 
answer,  or  any  answer.  No  irregularity  in  the  rendition  of 
the  judgment  was  complained  of,  and  the  ground  for  the  mo- 
tion, as  appears  from  the  affidavits,  was  newly  discovered 
evidence,  so  that  the  granting  of  the  motion  was  in  the  dis- 
cretion of  the  court,  and  the  case  falls  clearly  within  the  im- 
perative rule  adopted  and  sanctioned  in  Levy  et  al.  v.  Goldherg^ 
40  Wis.,  308,  and  in  several  other  cases  in  this  court. 

Secoiidly.  The  affidavits  show  that  on  the  original  trial  in 
the  state  of  Minnesota,  which  resulted  in  the  judgment  herein 
sued  upon,  one  Louis  Schlessinger  was  a  witness,  and  c*)m- 
mittcd  perjury  in  testifying  upon  a  vital  and  material  ques- 
tion in  the  cause,  and  that  now,  upon  a  new  trial  in  this  action, 
he  will  testify  to  the  truth  and  in  favor  of  the  defendants  upon 
such  question.  This  is  all  the  newly  discovered  evidence 
claimed  upon  which  a  new  trial  was  asked,  and  it  hardly 
amounts  to  newly  discovered  evidence,  but  is  more  properly 
newly  discovered  perjury.  The  evidence  of  this  witness  on 
another  trial,  in  contradiction  of  his  evidence  on  the  same 
point  on  the  original  trial,  would  be  entirely  unreliable  and  not 
entitled  to  any  weight  without  corroboration  by  some  credible 
evidence  also  newly  discovered,  and  would  not,  of  itself  alone, 
amount  to  newly  discovered  testimony.  He  admits  in  his 
affidavit  having  committed,  on  the  original  trial  upon  such 
point,  willful  and  corrupt  perjury.  In  such  case,  the  maxim, 
faJaus  ill  ino  falsua  in  omnibus^  has  application,  and  on 
another  trial  his  testimony  on  such  point  may  be  utterly  dis- 
regarded.     Starkie  on  Evidence,  820,  note  1;    Callananv, 
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Sliaw^  24  Iowa,  447;  Brennan  v.  The  People^  15  111.,  516; 
Mercer  v.  Wright^  3  Wis.,  645.  A  jiidgmenb  rendered  reg- 
ularly ought  not  to  be  set  aside  on  the  unsupported  affidavit  of 
an  admitted  perjurer  that  he  will  swear  to  the  truth  on  another 
trial;  and  it  is  not  claimed  in  the  affidavits  that  any  other 
evidence  has  been  newly  discovered;  and  we  think  that  it  was 
an  abuse  of  judicial  discretion  to  grant  the  motion. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
with  costs. 


SwAETHOUT  and  others  vs.  The  Chicago  &  Northwestern 
Eailway  Company. 

May  28  —  June  23, 1880. 

Parties  Plaintiff:  Joikdeb.    (1)  Insurer's  right  to  sue  third  person  who 
has  caused  loss.    (2)  Joinder  of  plaintiffs  in  such  cases. 

m 

1.  An  insurance  company  which  has  been  compelled  to  pay  the  owner  for 

property  destroyed  by  fire,  has  a  right  of  action  against  the  person  who 
wrongfully  caused  the  loss,  without  any  assignment  of  such  right  by  the 
assured,  and,  under  our  statutes,  may  sue  in  its  own  name. 

2.  Where  the  owner  of  the  property  and  several  insurers  have  rights  of  ac- 

tion for  different  portions  of  the  value,  all  arising  out  of  the  same 
wrongful  act,  they  may  join  in  a  single  action  against  the  wrongdoer. 

APPEAL  from  the  Circuit  Court  for  La  Crosse  County. 

Three  insurance  companies  united  with  Swarthoiit  in  bring- 
ing this  action.  Defendant  appealed  from  an  order  over- 
ruling its  demurrer  to  the  complaint. 

The  case  is  thus  stated  by  Mr.  Justice  Cole: 

"  This  action  is  brought  by  the  plaintiffs  to  recover  of  the  de- 
fendant company  the  damages  caused  by  the  burning  of  the 
plaintiff  Swarthoufa  property  through  the  negligence  of  the  de- 
fendant The  property  destroyed  is  alleged  to  have  been  of  the 
Vol.  XLIX.  — 40 
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value  of  $6,727.  The  plaintiff  insurance  companies  were  insurers 
of  the  property  to  the  extent  of  $1,000  each.  After  the  fire,  the 
insurance  companies  paid  Swarthout  the  amount  of  their  re- 
spective policies,  and  at  the  same  time  Swarthout  made  and 
delivered  to  each  an  instrument  in  writing  assigning  and  setting 
over  to  each  insurance  company  his  claim  against  the  railroad 
company  to  the  extent  of  $1,000,  and  subrogating  each  insurance 
company  to  his  rights  for  that  amount.  Judgment  is  demanded 
for  the  value  of  the  property  destroyed. 

"  The  defendant  demurred  to  the  complaint  on  the  ground 
that  it  appeared  from  the  face  thereof:  firsts  that  there  is  a  de- 
fect of  parties  plaintiff  herein,  in  this,  that  on  the  facts 
alleged  the  plaintiffs  do  not  have  any  joint  claim  or  cause  of 
action  against  the  defendant,  but,  if  any  claim  or  cause  of  action 
is  set  forth  in  said  complaint  as  to  any  or  all  of  said  plaint- 
iffs, such  claim  or  cause  of  action  as  to  each  plaintiff  is  sepa- 
rate and  distinct  from  the  claim  or  cause  of  action  of  each 
of  the  other  plaintiffs,  and  to  each  such  several  causes  of  ac- 
tion all  the  other  plaintiffs  aforesaid  than  the  one  to  which 
the  same  belongs,  are  unnecessary  and  superfluous,  and  are 
improperly  joined  as  plaintiffs  herein;  second^  that  several 
causes  of  action  have  been  improperly  united;  thirds  that  the 
complaint  does  not  state  facts  suflicient  to  constitute  a  cause  of 
action.  The  demurrer  to  the  complaint  was  overruled ;  and  the 
correctness  of  that  ruling  is  the  matter  to  be  decided  upon  this 
appeal." 

For  the  appellant  there  was  a  brief  by  F,  J.  Lamb,  and 
oral  argument  by  Mr.  Lamh  and  TTm.  F.  Vilas: 

1.  Assuming  that,  by  the  payment  of  the  amounts  insured, 
each  of  the  insurance  companies  became  subrogated  to  the  right 
of  Swarthout  to  an  action  for  the  amount  so  paid,  the  rights  so 
acquired  were  distinct  and  several.  The  assignments  are  ex- 
pressly alleged  to  be  several,  and  do  not  purport  to  convey  arfy 
joint  right  or  interest.  The  fact  that  the  damage  was  caused 
by  one  negligent  act,  cannot  change  the  result.     Each  must 
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6ue  separately  for  liis  own  individual  injury.  Barnes  v.  Be- 
loit,  19  Wis.,  93;  Newcomh  v.  llorton^  18  id.,  566;  School 
Districts  V.  Edwards,  46  id.,  150;  Meyers  v.  Rahte^  id.,  655; 
Fa^si  V.  Goetz,  15  id.,  231.  The  several  causes  of  action  do 
not  "affect  all  the  parties  to  the  action."  K  S.,  sec.  2647. 
One  or  two  of  the  insurance  companies  might  fail  in  the  action 
without  affecting  the  other  parties.  2.  Assuming  a  cause  of 
action  to  be  stated  in  favor  of  Swarthouty  the  other  parties  are 
unnecessary  and  improper,  and  the  demurrer  for  that  reason 
should  have  been  sustained.  Bead  v.  Sang^  21  Wis.,  678 ;  K. 
S.,  sec.  2651. 

For  the  respondents  there  was  a  brief  by  Cameron^  Losey 
ib  Bunny  and  oral  argument  by  Mr,  Bxmn: 

Where  property  destroyed  belongs  to  one  person,  and  the 
negligent  act  is  one  and  indivisible,  there  arises  but  one  cause 
of  action.  If  an  insurer  pays  the  loss,  he  becomes  subro- 
gated to  the  right  of  the  owner  to  the  extent  of  the  payment. 
But  the  cause  of  action  remains  single,  and  the  insurer  ac- 
quires a  joint  right  with  the  owner  therein,  not  a  new  and 
separate  right  of  action.  London  Assurance  Co,  v.  Sains- 
hury^  3  Doug.,  245;  Mason  v,  Sainsbaryy  id.,  61;  Yates  v, 
Whyte,  4  Bing.  IST.  C,  272;  Clark^v.  The  Hundred,  2  B.  & 
C,  254;  Randal  v.  Cochran^  1  Ves.  Sr.,  98;  Rart  v,  R,  R, 
Corp,y  13  Met.,  105;  Rockingham  Ins,  Co,  v,  Bosher,  39  Me., 
254;  Co7in.  M.  L.  Ins,  Co.  v.  R,  R.  Co,,  25  Conn.,  270; 
Ball  V,  R.  R,  Cos,,  13  Wall,  370;  Gales  v,  Hailman,  11  Pa. 
St.,  515;  ^tna  Ins,  Co.  v,  R.  R,  Co,,  3  Dillon,  1;  Peoria 
M,  &  F.  Ins,  Co.  V.  Frost,  37  111.,  333.  The  requirement  of 
the  code  that  the  action  be  brought  in  the  name  of  the  real 
party  in  interest,  does  not  affect  the  cause  of  action,  but  only 
the  manner  of  suing.  The  action,  formerly  brought  in  the 
name  of  the  owner,  must  now  be  in  the  name  of  the  owner 
and  the  insurer  as  joint  plaintiffs.  Co7in.  F.  Ins,  Co,  v,  R, 
R.  Co.,  73  N.  Y.,  402.  That  there  are  too  many  parties 
plaintiff  is  not  ground  of  demurrer.      Willard  v,  Reas,  26 
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Wis.,  544;  Marsh  v.  Comm'rs,  38  id.,  252;  G,  W.  Com.  Co.  v. 
Ins.  Co.,  40  id.,  375.  The  case  of  Jiead  v.  Sang,  21  Wis., 
678,  is  expressly  stated  in  the  opinion  to  be  decided  as  an 
exception  to  the  rule. 

Cole,  J.  The  learned  counsel  for  the  defendant,  in  support 
of  the  demurrer,  candidly  admitted  the  law  to  be  well  estab- 
lished, that  an  insurance  company  which  has  been  compelled 
to  pay,  or  has  paid,  a  loss  covered  by  its  policy,  has,  after  such 
payment,  a  right  of  action  against  the  person  who  wrongfully 
caused  the  fire  and  loss  to  the  amount  such  insurance  company 
paid,  even  without  any  formal  assignment  by  the  assured  of 
his  claim  against  the  party  primarily  liable.  An  examination 
of  the  authorities  will  show  that  this  admission  was  not 
iraprovidently  made.  And  the  courts  have  likewise  been  very 
firm  in  supporting  the  right  of  the  insurance  company  to  bring 
an  action  in  the  name  of  the  assured,  and  will  not  allow  the 
latter  to  defeat  such  action  even  by  a  release  or  discharge  of 
the  person  by  whose  act  the  damage  was  occasioned.  Sart  et 
al.  V.  Western  li.  R.  Corp.,  13  Mete,  99;  Monmonth  County 
Fire  Ins.  Co.  v.  Hutchinson  et  al.,  21  N.  J.  Eq.,  107;  Conn. 
Fire  Ins.  Co.  v.  Railway  Co.,  73  N.  Y.,  399.  These  author- 
ities distinctly  aflSrm  this  position  on  the  ground  that  the 
assured,  by  accepting  payment  of  the  insurer,  subrogates  the 
latter  to  his  rights,  giving  such  insurer  full  authority  to  sue 
the  party  causing  the  loss,  in  his  name. 

But  it  is  insisted  that  the  facts  stated  show  that  the  plaintifis 
have  no  right  to  join  in  bringing  the  suit,  and  that  there  is  an 
improper  joinder  of  causes  of  action.  It  is  said,  if  the  defend- 
ant is  liable  at  all,  it  is  separately  and  distinctly  liable  to  each 
insurance  company  to  the  amount  paid  on  its  policy.  But  it 
seems  to  us  it  would  be  an  intolerable  rule  to  allow  each  insur- 
ance company  to  bring  a  separate  suit.  The  railroad  company 
might  well  say,  were  this  attempted:  The  claim  is  indivisible; 
there  is  but  one  wrongful  act  complained  of,  one  loss  and  one 
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liability.  It  might  well  insist  that  the  whole  matter  should 
be  litigated  in  one  action.  And  what  objection  there  can  be  to 
allowing  the  owner  to  nnito  with  the  insurance  companies  in 
bringing  one  action  todeterminetheliability  of  the  defendant, 
we  fail  to  perceive.  Under  the  old  practice  the  action  would 
probably  have  been  brought  in  the  name  of  the  assured  for  the 
benefit  of  all  concerned;  but  the  code  requires  the  action  to  be 
brought  in  the  name  of  the  real  party  in  interest.  Now  it 
appears  that  Swarthoid  has  made  an  assignment  in  writing  to 
each  insurance  company  of  a  part  of  his  claim  against  the 
railroad  company  for  the  alleged  wrongful  destruction  of  his 
property.  It  is  obvious,  if  one  of  the  insurance  companies 
may  bring  a  separate  suit  for  the  amount  of  its  claim,  each 
may;  and  as  the  aggregate  amount  of  the  policies  falls  short  of 
the  actual  loss,  Sxcavthout  may  sue  for  the  balance.  As  we 
have  said,  a  rule  of  law  which  would  allow  this  to  be  done 
would  operate  most  oppressively  upon  the  railroad  company. 
For  a  single  wrongful  act,  which  gave  rise  to  but  one  liability, 
it  might  be  harassed  with  a  dozen  different  actions.  The  con- 
tract of  insurance  is  treated  as  an  indemnity,  and  the  insurer 
as  a  surety  who  is  entitled  to  all  the  remedies  and  securities  of 
the  assured,  and  to  stand  in  his  place.  And  we  certainly  can- 
not see  that  any  principle  of  law  will  be  violated  in  allowing 
the  different  insurance  companies  to  unite  with  the  owner  of 
the  property  in  an  action  to  enforce  the  liability  of  the  railroad 
company  in  this  case. 

The  case  of  School  Districts  v.  Edwards  et  al.,  46  Wis., 
150,  presented  an  analogous  question.  There,  two  or  more 
school  districts  brought  an  action  to  recover  moneys  in  the 
hands  of  the  defendants,  belonging  to  such  districts.  Mr. 
Justice  Lyon,  in  the  opinion,  says:  "The  fact  that  the 
several  school  districts  are  entitled  to  the  money  in  unascer- 
tained and  probably  in  unequal  proportions,  is  no  impediment 
to  this  action.  That  is  a  matter  between  the  districts,  with 
which  the  appellants  have  no  concern.     It  is  suflBcient  for  the 
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purpose  of  maintaining  the  action,  that  they  are  jointly  enti- 
tled to  the  money  claimed."  Page  158.  Now  it  is  apparent 
that  there  was  the  same  reason  for  saying  in  the  case  just  cited 
that  the  defendants  were  liable,  in  separate  actions,  to  each 
school  district,  as  there  is  for  taking  the  objection  that  the  de- 
fendant company  is  not  jointly  liable  to  the  plaintiffs  in  this 
case;  and  to  hold  that  these  plain tiffs^  cannot,  upon  the  facts 
stated,  unite  in  one  action  to  enforce  what  is  really  but  one 
liability  or  cause  of  action,  but  that  each  must  bring  a  sepa- 
rate suit,  would  open  the  door  to  a  litigation  which  would  be 
most  oppressive  to  the  defendant,  and  which  would  produce 
much  mischief.  For  these  reasons  we  think  the  first  ground 
of  demurrer  not  well  taken.  Our  views  upon  the  first  point, 
of  course,  dispose  of  the  other  grounds  of  demurrer. 

By  the  Court.  —  The  order  of  the  circuit  court,  overruling 
the  demurrer,  is  affirmed. 


Marston  and  another  vs.  Hiielburt. 

May  28  —  June  23, 18S0. 

Jurisdiction  of  J.  P.    Form  of  warrant,  in  attachment. 

In  an  action  designed  to  be  commenced  by  attachment  in  justice's  court.  X. 
made  the  affidavit  for  attachment  in  behalf  of  the  plaintifl^;  and  Uie 
warrant,  personally  served  on  defendant,  required  him  "  to  answer  to  X. 
in  behalf  of  A.  and  B.,  to  his  damage,"  etc.  Held,  that  the  justice 
acquired  jurisdiction  of  the  defendant. 

APPEAL  from  the  Circuit  Court  for  Vernon  County. 

The  action  was  commenced  before  a  justice  of  the  peace  by 
attachment.  The  affidavit  for  the  writ  was  made  by  one 
George  A.  Knee,  in*  behalf  of  the  plaintiffs.  A  warrant  of 
attachment  was  issued  by  the  justice,  and  duly  and  personally 
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served  on  the  defendant,  and  his  property  seized  by  virtue 
thereof.  The  warrant  is  in  due  form,  except  that  it  requires 
the  defendant  to  appear  at  the  time  and  place  therein  named 
"  to  answer  to  G.  W,  Knee  in  behalf  of  Daniel  Marston  and 
Daniel  W.  Marston  to  his  damage,"  etc.  The  defendant  did 
not  appear  to  the  action.  On  the  return  day  of  the  warrant, 
the  plaintiffs  appeared,  and  such  proceedings  were  then  had 
that  they  recovered  judgment  against  the  defendant.  The  de- 
fendant removed  the  case  to  the  circuit  court  by  certiorari^  and 
that  court  reversed  the  judgment  of  the  justice.  The  plaint- 
iffs appealed  from  the  judgment  of  the  circuit  court. 

For  the  appellants  there  was  a  brief  by  Stogdill  cfe  Daniels^ 
his  attorneys,  and  oral  argument  by  Wm.  F.  Vilas.  They 
contended  that  the  addition  of  the  words  "  G.  W.  Knee  in 
behalf  of"  did  not  invalidate  the  writ.  A  writ  of  attachment, 
in  addition  to  directing  the  officer  to  take  defendant's  property, 
also  serves  the  purpose  of  a  summons.  The  office  of  a  sum- 
mons is  to  notify  defendant  to  appear  at  a  certain  time  and 
place  to  answer  the  demand  of  a  certain  person.  The  writ 
here  notified  defendant  of  the  time  when,  the  place  where, 
and  the  persons  against  whose  claim  he  must  defend  himself. 
The  words  of  the  writ  show  that  the  claim  is  not  that  of 
Knee  but  of  the  MarstonSy  in  whose  behalf  he  appears.  The 
question  in  such  cases  is,  whether  the  imperfection  or  super- 
fluity in  the  form  of  the  writ  could  have  misled  the  defend- 
ant. Union  Furnace  Co,  v.  Shepherd^  2  Hill,  413;  Jacquer- 
son  V.  Van  Erhen^  2  Abb.  Pr.,  315.  The  writ  was  legally 
sufficient,  and  the  insertion  of  immaterial  matter  that  could 
not  mislead  will  not  vitiate  it.  Nellis  v,  De  Forest^  16  Barb., 
61,  66;  Thomas  v.  lioosa,  7  Johns.,  461;  Clmpman  v.  Smith, 
13  id.,  80. 

For  the  respondent  there  was  a  brief  signed  by  C,  M.  Butt, 
his  attorney,  with  J.  II.  Carpenter  and  F.  K.  Conover,  of 
counsel,  and  oral  argument  by  Mr,  Conover.  After  stating 
that  the  only  question  was  whether  the  justice  acquired  juris- 
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diction  of  the  defendant  in  this  cause,  and  citing  authorities  to 
the  points  that  such  jurisdiction  must  appear  affirmatively 
upon  the  record,  and  nothing  would  be  presumed  in  its  favor; 
that  all  the  provisions  of  the  statute  which  prescribes  the 
method  of  obtaining  jurisdiction  by  service  of  process  must 
be  strictly  complied  with;  and  that  these  rules  are  peculiarly 
applicable  where  the  proceeding  before  the  justice  is  by  at- 
tachment—  they  contended  that  the  terms  of  the  warrant 
served  on  defendant  were  not  such  as  to  give  jurisdiction  in 
^Aw  cause.  The  warrant  required  defendant  to  appear  and  an- 
swer "to  G.  W.  Knee  in  behalf  of  Daniel  Marston  and 
Daniel  W.  Marston,  to  his  damage,"  etc.  This  language,  per- 
haps, leaves  it  in  doubt  whether  Knee  is  suing  on  behalf  of 
the  MarstonSy  or  whether  Hurlburt  is  required  to  a.iswer 
in  their  behalf.  But  the  latter  is  the  more  natural  inter- 
pretation, and  the  one  most  likely  to  present  itself  to 
the  mind  of  a  person  merely  hearing  the  warrant  read — as 
was  the  case  with  defendant  when  the  warrant  was  serred. 
The  warrant  was  the  only  paper  served  upon  defendant,  and 
must  therefore  have  been  sufficient  in  itself.  We  cannot  look 
to  the  affidavit  for  aid  in  construing  it,  nor  otherwise  go  out- 
side of  the  warrant  itself  to  ascertain  what  was  in  fact  meant 
by  it.  Nor  can  we  presume  that  defendant  had  an}--  knowledge 
concerning  the  other  parties  or  their  relations  to  each  other,  or 
concerning  any  demands  or  pretended  demands  which  they  had 
against  him,  which  would  assist  him  to  an  understanding  of 
the  warrant.  So  far  as  we  know,  he  had  never  before  heard 
of  G.  "W.  Knee  or  the  Marstons,  See  Ogdensburgh  Bank  v. 
Van  Rensselaer^  6  Hill,  240.  "Whether  Knee  is  suing  in  be- 
half of  the  Marstons^  or  Hurlburt  is  to  answer  in  their 
behalf,  it  is  plain  from  the  warrant  that  Hurlburt  is  to  answer 
to  G,  TF.  Knee^  and  to  his  damage;  and  it  was  therefore  the 
action  of  G.  W.  Knee  v,  T.  C,  Hurlburt^  if  any,  of  which  the 
justice  acquired  jurisdiction.  In  Jacobs  v.  Frere^  28  La, 
Ann.,  625,  it  was  held  that  a  citation  directed  to  "Jules  G. 
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Olivier  of  the  parish  of  St.  Mary,  attorney  in  fact  of  Gabriel 
L.  Fusilier,"  was  not  a  citation  of  Fusilier,  and  that  a  judgment 
by  default  against  the  latter  was  "  null  and  void  for  want  of  a 
citation."  The  court  say:  "  Admit  that  Olivier  was  Fusilier's 
attorney  in  fact:  still,  when  Fusilier  is  sued,  the  citation  must 
be  directed  to  him  and  not  to  his  agent."  So  here,  admitting 
for  the  sake  of  arsrument  that  Knee  was  the  accent  of  the  Mar- 
stonSy  the  defendant  must  be  summoned  to  answer  to  them,  and 
not  to  their  agent.  See  also  Rohhins  v.  Gillett,  2  Pin:,  439; 
Frink  v.  Sly,  4  Wis.,  310. 

Lyon,  J.  The  principal  question  presented  by  this  appeal 
is,  Did  the  service  and  return  of  the  warrant  of  attachment 
confer  upon  the  justice  jurisdiction  of  the  defendant?  If 
not,  it  is  solely  because  the  warrant  required  the  defendant  to 
appear  and  answer  to  Knee  in  behalf  of  the  plaintiffs.  An 
Tinnecessary  and  blundering  attempt  was  made  to  show  in  the 
warrant  that  Knea  had  instituted  the  suit  in  behalf  of  the 
plaintiffs;  yet  it  would  be  a  most  insulting  reflection  upon  the 
intelligence  of  the  defendant  to  believe,  or  even  suspect,  that 
he  could  possibly  have  been  misled  by  it,  or  could  have 
doubted  for  a  moment  that  he  was  summoned  to  answer  the 
suit  of  the  plaintiffs.  The  warrant  shows  plainly  enough  on 
its  face  that  the  plaintiffs  alone  were  the  persons  making  a 
claim  against  him  and  to  whose  action  he  was  required  to  an- 
swer; and  this  is  not  obscured  by  the  unnecessary  statement 
therein  to  the  effect  that  they  were  represented  by  Knee.  The 
very  ingenious  argument  of  counsel,  and  the  cases  which  he 
cites,  have  failed  to  convince  us  to  the  contrary. 

Regarding  substance  rather  than  mere  form,  we  hold  that 
the  words  in  the  warrant,  "  G.  W.  Knee  in  behalf  of,"  have 
no  legal  significance  whatever,  and  must  be  rejected  as  sur- 
plusage. It  follows  that  the  justice  had  jurisdiction  of  the 
defendant,  and  that  the  judgment  cannot  be  disturbed  on 
certiorari,  ' 
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An  objection  is  made  to  the  form  of  the  judgment.  We 
think  it  is  in  proper  form  —  at  least,  we  discover  no  defect  in 
it  going  to  the  jurisdiction  of  the  justice. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
will  be  remanded,  with  directions  to  affirm  the  judgment  of 
the  justice. 

By  the  Court, —  So  ordered. 


KiEKLAND  and  others  vs.  Telling  and  another. 

May  28 —June  23,  1880, 

Equity  :    Reversal  of  judgmeni. 

Where  the  bill  of  exceptions  in  a  suit  in  equity  shows  all  the  evidence 
offered,  the  judgment  will  not  be  reversed  for  errors  in  receiving  or  r(»ject- 
ing,  or  in  considering  or  refusing  to  consider  evidence,  where  it  appears 
that  no  change  in  those  respects  would  have  been  likely  to  affect,  or 
could  properly  have  affected,  the  result  in  the  court  below. 

APPEAL  from  the  Circuit  Court  for  Clark  County. 

Action  to  set  aside  an  assignment  by  plaintiffs  of  twenty-five 
shares  of  stock,  of  $100  each,  in  the  Clark  County  Bank,  of 
Neilsville  ia  this  state,  and  to  obtain  a  reconveyance  of  said 
stock,  and  to  recover  the  earnings  thereof  since  December  20, 
1875;  or,  in  case  a  reconveyance  could  not  be  had,  to  recover 
the  value  of  said  stock  as  well  as  said  earnings.  The  grounds 
on  which  this  relief  was  asked  were  stated  in  the  complaint 
substantially  as  follows:  That  about  July  22, 1875,  said  bank 
was  about  to  be,  and  it  was  thereafter,  organized  and  incorpo- 
rated under  the  laws  of  this  state;  that  on  that  day  the  plaintiffs 
Joseph  F.  Kirkland  and  his  son  Frank  S.  Kirkland  sub- 
scribed for  said  stock  in  their  own  name,  and  thereafter  paid 
the  full  amount  of  such  subscription  to  the  bank,  and  were 
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entitled  to  receive  from  it  the  certificates  therefor;  that  the 
money  so  paid  was  the  sole  and  separate  property  of  the  plaint- 
iff Maria  S.  Kirkland^  but  the  certificates  were  to  be  held  in 
trust  for  her  by  the  other  plaintiffs  above  named,  for  the  pur- 
pose of  enabling  them*  to  retain  their  respective  offices  of  vice- 
president  and  cashier  of  said  bank  and  receive  the  salaries  of 
said  officers,  each  certificate  entitling  the  holder  to  one  vote  in 
the  stockholders'  meetings;  that  after  the  incorporation  and 
organization  of  the  bank,  and  before  any  stock  certificates  were 
issued,  to  wit,  on  the  20th  of  December,  1875,  at  Neibville, 
defendants  procured  the  presence  of  the  plaintiffs  at  the  law 
office  of  O'Neill  &  Sheldon,  defendant's  attorneys,  in  the  even- 
ing of  said  day,  and  then  and  there,  well  knowing  the  statement 
to  be  wholly  untrue,  stated  to  the  plaintiff  J/arwj  S,  Kirkland^ 
and  to  the  other  plaintiffs,  that  said  Frank  S,  Kirkland^  the 
son  of  said  Joseph  F.  and  Maria  S.  Kirkland,  was  guilty  of 
having  stolen  and  embezzled  about  $3500  from  defendants,  who, 
in  company  with  said  Frank  S.  Kirkland,  under  the  name 
and  style  of  Telling,  Wood  &  Co.,  had  previously  been  engaged 
in  a  banking  and  exchange  business  at  Neilsville,  for  which 
firm  said  Frank  S.  had  acted  as  cashier,  etc. ;  that  defendants 
then  and  there,  and  their  said  attorneys,  well  knowing  the 
statements  to  be  false,  repeatedly  stated  to  plaintiffs  that  for 
such  stealing  and  embezzlement  Frank  S.  Kirkland  was  liable 
to  be  arrested  at  any  time  in  a  criminal  action,  and  lodged  in 
the  common  jail  of  said  county,  and  on  such  charge  to  be  con- 
victed of  said  crime  and  sentenced  to^the  state  prison,  etc.,  and 
that  unless  plaintiffs  should  then  and  there  immediately  assign 
and  convey  to  defendants  all  their  interest  in  said  stock  sub- 
scription and  the  money  paid  thereon  and  the  certificates  to  be 
issued  therefor,  to  make  good  in  part  to  defendants  the  amount 
of  said  pretended  embezzlement,  they  (defendants)  would  im- 
mediately procure  a  warrant  for  the  arrest  of  said  Frank  S. 
Kirkland  and  place  the  same  in  the  hands  of  an  officer  of  the 
law,  who,  they  then  informed  plaintiffs,  was  near  at  hand  for 
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that  purpose,  and  would  Lave  him  arrested  that  night  before 
he  could  get  home,  and  lodged  in  said  jail,  and  wonld  cause 
hini  to  be  prosecuted  for  such  pretended  crime  to  the  full 
extent  of  the  law;  that  defendants  then  and  there  further  in- 
formed plaintiffs,  that  if  the  latter  would  make  the  assignment 
above  described,  then  defendants  would  not  cause  or  suffer  said 
Frank  S,  Kirkland  to  be^so  arrested  or  prosecuted;  that  said 
attorneys,  O'Neill  and  Sheldon,  who  were  present  and  partici- 
pated in  making  the  statements  and  threats  as  aforesaid,  had 
prior  to  that  time  acted  as  attorneys  for  plaintiffs,  and  had 
counselled  and  advised  them  in  all  matters  of  business  when- 
ever plaintiffs  desired  legal  advice,  and  at  that  time  sustained 
the  relation  of  attorneys  and  counsellors  to  them,  as  said  attor- 
neys and  the  defendants  well  knew,  and  that  said  attorneys, 
falsely  pretending  to  bo  acting  for  the  best  interest  of  these 
plaintiffs,  fraudulently  and  wrongfully  counselled  thera  to 
make  such  assignment;  and  that,  in  consequence  of  such  state- 
ments and  threats  of  defendants,  and  of  their  determined  and 
threatening  manner,  and  of  the  late  hour  of  the  night  at  which 
such  occurrences  took  place  (it  being  about  the  hour  of  ten), 
and  of  the  false  and  fraudulent  advice  and  statements  of  said 
attorneys,  each  of  the  plaintiffs  became  greatly  excited  and 
terrified,  and  especially  the  plaintiff  Maria  S.  Kirkl<ind 
became  so  greatly  excited  and  alarmed  as  to  be  wholly  disqual- 
ified to  exercise  her  reason  or  judgment,  and  so  that  it  was 
extremely  dangerous  to  her  health  to  remain  in  such  state; 
that  thereupon  defendants  produced  the  written  assignment  in 
question,  and  demanded  that  each  of  the  plaintiffs  should  sign 
the  same,  and  plaintiffs  did  so  by  reason  of  such  excitement 
and  alarm,  and  for  the  purpose. of  preventing  such  threatened 
arrest  and  prosecution,  etc.,  and  for  no  other  reason;  and  that 
afterwards  the  stock  certificates  were  issued  directly  to  defend- 
ants, and  the  stock  still  stands  in  their  name  on  the  books  of 
the  bank,  etc.  There  are  further  averments  as  to  the  present 
value  of  the  stock,  and  the  amount  of  the  net  earnings  thereof. 
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Defendants  answered  that  the  assignment  in  question  was 
made  freely  and  voluntarily,  for  a  good  and  valuable  consider- 
ation; and  they  denied  all  the  averments  tending  to  show 
fraud  or  duress. 

The  evidence  was  very  voluminous,  and  will  not  be  stated. 
After  it  was  all  in,  plaintiffs  asked  leave  to  amend  their  com- 
plaint so  as  to  make  it  "correspond  with  the  proof,"  by 
inserting  the  following  averments :  ^'  That  the  plain tiif  Maria 
S.  Kirkland  was  induced  to  execute  said  assignment  of  her 
bank  stock  as  aforesaid  ...  in  consequence  of  such  state- 
ments and  threats  communicated  to  her  by  the  plaintiffs 
Joseph  F,  and  Frank  S.  Kirkland^  to  whom  the  same  were 
made  by  defendants  and  their  said  attorneys,  as  hereinbefore 
mentioned,  in  connection  with  the  other  facts,  statements  and 
circumstances  as  hereinbefore  set  forth,  believing  that  the 
statements  and  threats  so  communicated  to  her  were  then  and 
there  actually  made  by  the  defendants  to  the  plaintiffs  JoBejph 
F,  and  Frank  S,  Klrkland^  and  that,  in  case  of  her  refusal 
to  assign  such  bank  stock,  such  threats  would  be  immediately 
put  into  execution."    The  court  refused  leave  to  so  amelid. 

As  to  the  litigated  facts  the  court  found,  in  substance, 
1.  That  the  money  used  in  paying  for  the  stock  in  question 
was  obtained  by  a  sale  by  Frank  8.  Kirkland  of  a  note  and 
mortgage  for  $3,000  given  him  by  one  Bedford  to  secure  pay- 
ment of  purchase  money  for  certain  real  estate  in  Michigan, 
which  Joseph  F.  Kirkland^  then  being  a  bankrupt,  had  bought 
on  credit  and  had  procured  to  be  conveyed  to  his  wife,  Maria 
S.  Kirkland^  but  for  which  he  had  afterwards  paid  out  of  the 
profits  of  his  business,  in  which  he  had  "  improved  and  used 
and  worked  "  said  real  property.  2.  That  neither  of  the  de- 
fendants, nor  their  attorneys  above  named,  had,  at  any  time 
prior  to  the  settlement  of  December  20,  1875,  any  knowledge 
or  information  as  to  the  ownership  of  the  money  paid  into  the 
bank  for  said  bank  stock,  but  believed  it  to  be  the  property  of 
Joseph  F.  and  Frank  S.  Kirkland,    3.  That  upon  said  20th 
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of  December,  Frank  S.  Kirldand  and  defendants  dissolved  a 
certain  partnership  in  business  in  which  they  had  been  engaged 
about  twenty  months,  and  in  which  defendants  furnished  all 
^  the  capital,  while  said  Frank  S.  Kirkland  conducted  and 
managed  the  business,  and  had  a  one-third  interest;  that,  upon 
the  settlement  of  the  partnership  business  on  that  day,  Frank 
S,  Kirkland  was  unable  to  account  for  about  $6,000,  and  it 
was  then  and  there  found  that  he  had  misappropriated  that 
amount  of  the  capital  stock  of  the  firm,  and  he  refused  to  ac- 
count therefor;  that  upon  the  same  day,  for  the  purpose  of 
making  up  a  portion  of  said  deficiency,  plaintiffs  executed 
and  delivered  to  defendants  the  assignment  here  in  question; 
and  that  the  same  was  made  freely  and  voluntarily  by  the 
plaintiffs,  without  any  coercion,  fraud  or  undue  influence  exer- 
cised upon  or  against_  them  by  defendants  or  their  attorneys, 
or  any  of  them.  4.  That  prior  to  said  settlement  Messrs. 
O'Neill  and  Sheldon  had  not  in  any  way  been  the  attorneys  or 
counsellors  of  the  plaintiffs  or  of  any  of  them. 

Upon  these  findings  the  court  held  that  defendants  were 
entitled  to  a  judgment  dismissing  the  complaint  and  for  their 
costs;  and  from  the  judgment  entered  accordingly,  plaintifis 
appealed. 

The  cause  was  submitted  for  the  appellants  on  briefs  of 
Ring  d;  Youjnans, 

For  the  respondents  thei^  were  briefs  by  James  O^Neill^  their 
attorney,  and  R,  J,  MacBride^  of  counsel,  and  oral  argument 
l)y  J.  C,  Gregory. 

Orton,  J.  "We  can  find  nothing  in  this  cause  to  warrant 
a  reversal  of  the  judgment.  It  is  a  suit  in  equity,  and  all  of 
the  evidence  fully  reported,  including  that  objected  to  by  the 
respective  parties;  and  the  rulings  of  the  court  upon  such  ob- 
jections become  immaterial  and  unimportant.  The  only  ques- 
tions raised  upon  such  objections  are,  whether  the  evidence  so 
objected  to  ought  to  have  been  considered  by  the  court,  and 
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whether,  if  so  considered  improperly,  its  effect  would  be,  or 
should  be,  to  change  the  findings  made.  Although  the  ex- 
ceptions taken  on  behalf  of  the  appellants  may  not  be  con- 
sidered and  passed  upon  strictly  as  in  a  case  at  law,  it  may 
not  be  improper  to  say  that  they  appear  to  us  not  to  be  sus- 
tained; and  we  are  quite  sure  that  the  evidence  taken  subject 
to  the  objections  of  the  respective  parties  probably  did  not, 
and  properly  would  not  and  ought  not  to,  affect  or  change  the 
result. 

On  the  main  issue,  of  the  duress,  threats  and  undue  influ- 
ence charged  in  the  complaint,  by  which  the  assignment  of  the 
stock  in  the  Clark  County  Bank  is  alleged  to  have  been  pro- 
cured, the  evidence  is  not  only  sharply  and  directly  contra- 
dictory, but  in  our  opinion  greatly  bears  and  preponderates 
against  the  allegations  of  the  complaint.  To  settle  and  dis- 
charge the  confessed  defalcation  of  Frank  Kirkland  to  the 
firm  of  Telling,  Wood  &  Co.,  of  which  he  was  a  member,  and 
whose  business  he  bad  alone  managed,  his  father  and  mother 
would  most  naturally  and  reasonably  be  inclined  of  their  own 
volition  to  make  the  assignment.  lie  was  the  cashier  of  the 
new  bank,  and  his  father  the  vice-president,  and  by  the  ar- 
rangement and  settlement  proposed  he  was  to  be  allowed  to 
vote  by  or  as  a  proxy  upon  the  stock  so  assigned,  in  order  to 
retain  his  place  in  the  bank.  We  think  the  evidence  quite 
conclusively  shows  that  Telling  and  Wood,  as  well  as  the  at- 
torneys O'Neill  and  Sheldon,  acted  with  great  consideration 
and  kindness,  and  most  honorably,  in  the  whole  transaction; 
and  their  testimony  was  corroborated  by  Judge  Dewhurst, 
and  the  strong  circumstances  of  its  probability.  The  amend- 
ment of  the  complaint,  proposed  to  suit  the  evidence  on  behalf 
of  the  appellants,  was  quite  immaterial,  and  may  be  treated 
as  allowed  without  at  all  changing  the  result. 

By  the  Court, —  The  judgment  of  the  circuit  court  is 
aflSrmed,  with  costs. 


Digitized  by  LjOOQ IC 


640  SUPKEME  COURT  OF  WISCONSIN, 

Christie  vs.  Keator. 

Christie  vs.  Keator. 

May  28 -- June  23, 1880, 

Evidence.     Uncertified  scale  hill  of  logs,  when  admissible  as  evidence. 

1.  In  an  action  for  balance  due  on  logs  sold  and  delivered,  where  a  scale  bill 

of  the  logs,  made  by  a  person  employed  for  that  purpose  by  defendant, 
was  identified  and  its  correctness  shown  by  the  testimony  of  the  person 
who  made  it,  there  was  no  error  in  admitting  it  as  evidence  in  plaintiffs 
.  behalf  for  all  purposes,  although  it  was  not  certified  as  required  by  the 
statute. 

2.  In  this  case,  tried  by  a  referee,  this  court  holds  the  judgment  to  be  sap- 

ported  by  the  findings,  and  these  by  the  evidence. 

APPEAL  from  the  Circuit  Court  for  Cla^^h  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylor: 

"  This  action  was  brought  to  recover  a  balance  claimed  to  be 
due  tlie  plaintiff  from  the  defendant  on  a  contract  for  cutting, 
hauling  and  delivering  a  quantity  of  pine  logs.  Plaintiff,  in 
his  complaint,  claims  that  he  sold  and  delivered  to  the  defend- 
ant 5,116  pine  saw  logs,  measuring  1,921,758  feet,  board 
measure,  in  Eock  creek,  on  the  ice,  and  on  rollways  on  the 
bank  thereof,  for  which  the  defendant  agreed  to  pay  him  the 
sum  of  $6  per  thousand,  or  $11,530.54:,  on  or  before  the  first 
of  July,  1875;  and  that  defendant  has  paid  him  only  the  sum 
of  $10,000;  and  he  claims  there  is  still  due  him  the  sum  of 
$2,451.42,  for  which  he  demands  judgment. 

"  The  defendant  answers,  and  denies  that  plaintiff  furnished 
the  amount  of  logs  stated  in  the  complaint,  but  admits  that 
plaintiff  put  into  Rock  creek  4,568  pine  logs,  measuring 
1,716,098  feet,  board  measure;  admits  that  he  agreed  to  pay 
six  dollars  per  thousand,  but  alleges  that  plaintiff  was  to  de- 
liver the  logs  in  the  main  Black  river,  and  that  plaintiff  has 
neglected  and  refused  to  drive  a  large  portion  of  said  logs,  to 
wit,  about  200,000  feet,  out  of  Eock  creek  into  said  river, 
whereby  he  is  damaged  $1,000.      For  a  second  answer  he 
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alleges  a  set-off  of  $1,144.06  for  stampage,  which  he  claims 
was  due  him  from  the  plaintiff  for  the  timber  out  of  which 
the  logs  were  cut;  also  a  set-off  for  two-thirds  the  value  of 
200,000  feet  of  pine  logs,  which  he  alleges  he  and  plaintiff 
owned  in  common,  plaintiff  owning  one-third  and  the  defend- 
ant two-thirds,  and  which  plaintiff  had  sold  and  converted  to 
his  own  use,  and  not  accounted  for  to  the  defendant,  "these 
counterclaims  or  set-offs  were  denied  by  the  plaintiff. 

"  On  the  trial  the  defendant  was  allowed  to  amend  his  answer 
by  adding  allegations  which  set  out  that  plaintiff  and  defend- 
ant were  partners  in  the  timber  out  of  which  these  logs  were 
cut  and  delivered  i>y  the  plaintiff,  and  also  in  the  logs  them- 
selves, and  that  no  settlement  of  the  partnership  matters  had 
ever  been  had  between  the  parties,  and  ask  that  the  plaintiff's 
complaint  be  dismissed. 

"  The  case  was  referred,  and  tried  by  a  referee.  The  report 
of  the  referee  was  duly  confirmed,  and  judgment  rendered 
thereon  for  the  plaintiff.  The  referee  found  the  following 
facts:  Jirsi,  that  the  plaintiff,  at  the  request  of  the  defendant, 
and  pursuant  to  verbal  agreement  theretofore  made,  furnished, 
cut,  marked,  put  in,  and  delivered  to  the  defendant^  in  Rock 
creek^  in  said  coimtij^  and  caused  to  be  driven  into  the  main 
Black  river,  in  substantial  compliance  with  such  agreement, 
4,568  pine  saw  logs,  which  scaled  1,716,098  feet,  at  the  con- 
sideration and  price  of  six  dollars  per  thousand  feet,  board 
measure,  to  be  paid  therefor  by  the  defendant;  second^  that 
the  defendant  agreed  to  pay,  and  the  plaintiff  agreed  to  accept 
from  him,  for  said  logs  so  delivered  and  driven,  the  sum  of  six 
dollars  per  thousand,  to  be  paid  in  advances  and  logging  sup- 
plies, and  in  cash  payments  from  time  to  time,  and  to  be  fully 
paid  on  or  before  November  1,  1875;  thirds  that  the  logs  were 
marked  plain  K  on  the  side  and  end;  fourth^  that  the  contract 
price  of  the  logs  was  $10,296.54;  jifth^  that  defendant  had 
paid  in  supplies  and  cash  before  suit  commenced,  on  said  logs, 
$9,018.11;  sixths  that  the  plaintiff  was  the  sole  owner  of  the 
Vol.  XLIX.  — 41 
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timber  oat  of  which  the  logs  were  cut;  that  there  was  nothing 
due  from  the  plaintiff  for  stumpage,  and  that  there  was  no 
partnership  between  the  parties  as  to  the  timber  out  of  which 
the  logs  were  cut,  or  in  the  logs  themselves;  seventh^  that  one 
item  of  $400.40,  charged  by  the  defendant  on  or  about  Feb- 
ruary 2,  1875,  was  not  paid  on  account  of  these  logs,  but  for 
the  purchase  of  some  land;  that  an  item  of  $60  charged  for 
scaling  these  logs  was  not  a  proper  charge  against  the  plaintiff; 
and  that  another  item  of  §36  for  driving  was  not  a  charge  for 
driving  these  logs.  As  a  conclusion  of  law,  he  reported  that 
at  the  time  of  the  commencement  of  this  suit  there  was  due 
the  plaintiff'  the  sum  of  $1,278.43." 

Defendant  appealed  from  the  judgment. 

The  appeal  was  submitted  on  the  brief  of  James  O^Neill  for 
'  the  appellant,  and  that  of  R.  J.  Mac  Bride  and  B,  F.  French 
for  the  respondent. 

Taylor,  J.  The  errors  alleged  by  the  defendant  and  appel- 
lant are,  that  the  first,  fourth  and  sixth  findings  of  fact  are 
not  supported  by  the  evidence,  and  that  the  court  erred  in 
admitting  a  scale  bill  offered  in  evidence  by  the  plaintiff.  As 
to  the  last  alleged  error,  we  do  not  see  how  it  can  prejudice  the 
defendant.  The  bill  was -made  by  a  person  who  was  employed 
by  the  defendant,  and  this  scale  corresponds  with  the  exact 
amount  admitted  in  the  defendant's  answer  as  delivered  by 
the  plaintiff  in  Rock  creek.  It  is,  however,  insisted  by  the 
learned  counsel  for  the  defendant,  that  it  should  not  have  been . 
admitted,  as  it  was  not  properly  certified;  and  that,  as  the  bill 
showed  the  logs  were  marked  plain  K  on  the  sides  and  ends, 
it  prejudiced  the  defendant  in  that  respect,  as  it  was  a  litigated 
question  whether  the  logs  were  marked  plain  K  or  K  notch. 
But  the  record  also  shows  that  the  man  who  made  the  scale 
was  a  witness  in  the  case,  and  swore  to  the  scale  being  a  cor- 
rect one,  and  that  plain  K  was  the  only  mark  he  discovered 
on  the  logs  when  scaled.     Under  these  circumstances  we  do 


Digitized  by 


Google 


JANUAEY  TERM,  1880.  643 

Christie  vs.  Eeator. 

not  think  the  defendant  could  have  been  prejudiced  by  the 
evidence;  and,  as  identified  and  sworn  to  by  the  man  who  made 
it,  we  think  the  sale  bill  was  competent  evidence  for  all  pur- 
poses. 

"We  think  the  findings  are  sustained  by  the  evidence;  at  all 
events,  they  are  not  against  the  clear  preponderance  of  the 
evidence.  The  main  fact  in  controversy  was,  whether  the 
plaintiff  was  to  deliver  the  logs  in  the  Black  river  or  in  Rock 
creek.  Plaintiff  insisted,  and  swore  upon  the  trial,  that  he  was 
to  have  six  dollars  per  thousand  for  delivering  the  logs  in  Rock 
creek,  and  that  he  was  to  have  fifty  cents  more  per  thousand 
if  he  drove  them  into  the  river.  The  defendant's  evidence 
was  that  he  Wi\s  to  drive  them  into  the  main  river  for  six  dol- 
lars per  thousand.  The  referee  found  that  the  plaintiff  deliv- 
ered the  logs  to  the  defendant  in  Rock  creek,  but  that  he 
bound  himself  to  run  them  into  the  main  river  for  the  de- 
fendant as  a  part  of  his  contract,  and  that  he  did  run  them 
as  agreed;  holding  also  that  the  plaintiff  would  only  be  liable 
in  damages  to  the  defendant  for  negligence  in  running  them, 
and  that  in  the  absence  of  negligence  on  his  part  the  loss 
occurring  in  the  running  would  be  the  loss  of  the  defendant. 

In  this  view  of  the  case  the  finding  is  fully  sustained  by 
the  evidence.  There  is,  in  fact,  no  evidence  establishing  any 
negligence  on  the  part  of  the  plaintiff  in  running  the  logs. 
The  logs  were  scaled  in  Rock  creek,  at  the  request  of  the  de- 
fendant, and  the  evidence  also  shows  that  as  late  as  April, 
1877,  nearly  two  years  after  the  logs  were  delivered  to  the 
defendant,  he  made  out  an  account  of  the  transaction,  in  which 
he  credited  the  plaintiff  with  the  whole  quantity  of  logs  de- 
livered to  him,  as  found  by  the  referee,  in  Rock  creek,  viz., 
1,716,098  feet,  and  stated  the  amount  due  the  plaintiff  for  the 
same  at  the  sum  of  $10,296.53,  making  no  deduction  for  any  logs 
not  driven  from  the  creek  into  the  main  river.  This  state- 
ment, made  by  the  defendant  himself,  was  very  strong  evidence 
that  the  delivery  of  the  logs,  so  as  to  pass  the  title  to  the  de- 
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fendant,  was  to  be  in  Rock  creek,  and  not  in  the  main  river, 
as  now  claimed;  and  that  the  running  of  the  logs  into  the 
main  river  was  to  be  done  by  the  plaintiff  for  the  defendant, 
and  not  on  his  own  account  in  order  to  make  a  delivery  of  the 
same  to  the  defendant.  In  this  account,  so  stated  by  the  de- 
fendant, he  only  credits  himself  with  the  sum  of  $9,144.85, 
after  deducting  one  item  of  $400  which  he  admitted  on  the 
trial  should  not  have  been  charged,  as  it  was  a  payment  in 
part  for  forty  acres  of  land,  and  giving  a  credit  to  the  plaint- 
iff of  $100  more,  the  balance  due  him  for  said  land. 

The  amount  found  due  to  the  plaintiff  by  the  referee  is  but 
$126.70  more  than  that  admitted  to  be  due  by  the  account  so 
made  out  by  the  defendant,  as  corrected  by  his  own  evidence 
on  the  trial.  Ninety-six  dollars  of  this  discrepancy  is  ac- 
counted for  in  the  seventh  finding  of  fact,  which  rejects  two 
items  amounting  to  that  sum,  and  which  finding  is  not  even 
excepted  to  by  the  defendant.  The  difference  between  the 
amount  found  due  the  plaintiff  by  the  referee,  and  the  amount 
as  stated  by  the  defendant  himself,  rejecting  the  $96  properly 
disallowed  by  the  referee,  is  only  $30.  How  this  difference  is 
accounted  for  is  not  very  clear,  from  the  fact  that  the  items  of 
account,  as  stated  by  the  defendant,  do  not  appear  in  the  bill 
of  exceptions.  The  bill  states  that  the  memorandum  or  state- 
ment made  by  the  defendant  was  introduced  in  evidence,  and 
marked  Exhibit  I;  but,  as  no  such  exhibit  appears  in  the  bill, 
we  must  presume  it  was  properly  accounted  for  until  the  con- 
trary is  shown. 

The  evidence,  we  think,  fully  sustains  the  sixth  finding, 
that  the  plaintiff  was  the  sole  owner  of  the  timber  and  trees 
out  of  which  the  logs  were'  cut;  that  no  partnership  existed 
between  the  plaintiff  and  defendant  as  to  such  timber  or  trees; 
and  that  the  plaintiff  did  not  agree  to  deduct  from  the  price 
of  the  logs,  at  six  dollars  per  thousand,  the  sum  of  seventy- 
five  cents  per  thousand  —  the  alleged  value  of  the  defendant's 
interest  in  the  stumpage  in  the  standing  timber  from  which 
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the  log8  were  cut.  The  evidence  to  establish  any  right  in  the 
defendant  to  the  standing  timber  is  vague  and  uncertain,  and 
is  positively  denied  by  the  plaintiff,  who  shows  that  he  pur- 
chased and  paid  for  all  the  timber  from  which  the  logs  were 
cut.  No  evidence  was  given  tending  to  prove  the  set-off  or 
counterclaim  for  two-thirds  of  the  value  of  200,000  feet  of 
pine  logs  alleged  to  have  been  owned  by  the  defendant,  and 
sold  and  converted  by  the  plaintiff. 

We  find  nothing  in  the  case  indicating  that  any  injustice  has 
been  done  to  the  defendant  by  the  judgment  of  the  court 
below. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Single  vs.  The  Town  of  Stettin  and  others. 

Uay  29— June  23, 1880, 

Equity:  Stay  op  Proceedings.     When  action  to  avoid  tax  must  be  stayed. 

Where  the  court,  in  an  action  to  avoid  a  tax,  finds  that  the  assessor  totally 
disregarded  the  statute  in  valuing  the  property  in  the  town,  and  assessed 
the  property  on  a  basis  of  from  one-third  to  one-half  its  actual  cash 
value,  it  is  then  the  duty  of  the  court,  of  its  own  motion  (where  such 
relief  is  not  asked  by  the  defendant),  to  stay  proceedings  in  the  cause 
until  a  reassessment  be  made,  as  provided  by  the  statute  (R.  S.,  sec. 
12106,  as  amended  by  ch.  255  of  1879);  and  a  judgment  for  plaintiff 
rendered  without  such  stay  and  reassessment  is  unauthorized  by  law,  and 
will  be  reversed  on  appeal  of  the  defendants. 

APPEAL  from  the  Circuit  Court  for  Marathon  County. 

This  action  was  brought  to  set  aside  the  assessment  for  tax- 
ation of  plaintiffs  lands  in  the  defendant  town,  in  1878,  and 
to  enjoin  the  collection  of  the  tax  out  of  his  personal  prop- 
erty, or  the  return  of  the  land  to  the  county  treasurer  as  delin- 
quent.   The  court  found  certain  facts,  which  are  stated  in  the 
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opinion,  and  held  that  the  assessment  of  plaintiff's  land,  and 
of  all  the  other  property,  real  and  personal,  in  said  town,  in 
1878,  was  illegal  and  void;  that  the  taxes  assessed  on  plaintiflPs 
land  pursuant  to  such  assessment  were  void;  and  that  plain tiflF 
was  entitled  to  immediate  judgment  as  demanded. 

From  a  judgment  in  accordance  with  these  conclusions, 
defendants  appealed. 

Chas.  F,  Crosby^  for  appellants. 

For  the  respondent  there  was  a  brief  by  B.  W.  JameSy  and 
oral  argument  by  Win,  F.  Vilas. 

Cole,  J.  In  this  case  the  court  below,  among  other  things, 
found  these  facts  established  by  the  evidence:  That  the  assessor 
for  the  year  1878  intentionally,  knowingly  and  fraudulently 
assessed  the  property  in  the  defendant  town,  both  real  and 
personal,  very  much  below  its  cash  value,  and  at  a  less  price 
than  the  owners  would  have  been  willing  to  take  for  the  same, 
had  they  been  desirous  of  selling  —  that  is  to  say,  upon  a  basis 
of  from  one- third  to  one-ha]f  of  its  actual  value;  that  the 
assessment  bo  made  upon  that  basis  was  not  accidental  and 
occasional,  but  general;  that  the  lands  of  the  plaintiff,  de- 
scribed in  the  complaint,  were  intentionally  and  knowfngly 
assessed  by  the  assessor  for  that  year  at  very  much  more  than 
their  real  value,  and  at  a  valuation  above  what  the  assessor 
well  knew  the  plaintiff  was  willing  to  take  for  the  same  on  a 
sale;  that  the  assessor,  in  assessing  the  real  estate  in  the  town, 
did  not  consider  the  value  of  the  improvements  and  buildings 
thereon,  nor  did  he  take  into  account  the  quality  of  the  soil, 
the  quantity  and  quality  of  the  standing  timber  thereon,  and 
its  advantages  and  disadvantages  of  location ;  that,  in  valuing 
the  improvements  and  buildings,  he  adopted  an  arbitrary  rule 
of  assessing  them  at  from  one- third  to  one-haM  of  their  true 
cash  value;  and  that  the  tax  for  that  year  was  levied  upon  an 
assessment  made  upon  that  basis. 

It  may  be  a  very  grave  question  whether  there  is  reilly  any 
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evidence  to  sustain  the  finding  that  the  assessor,  in  jnaking  the 
assessment,  was  partial  and  acted  in  bad  faith  in  respect  to  the 
plaintiff,  or  with  any  improper  motive.  "We  are  inclined  to 
hold,  after  a  careful  examination  of  the  testimony,  that  there 
is  no  evidence  which  will  warrant  such  a  conclusion.  But  still 
we  think  the  evidence  does  show  that  the  assessor  totally  dis- 
regarded the  provisions  of  the  statute  in  valuing  the  property 
for  taxation,  and  did  in  fact  assess  it  on  a  basis  of  from  one- 
third  to  one-half  the  actual  cash  value.  The  court  below  so 
finds,  and  there  is  certainly  no  such  preponderance  of  testi- 
mony against  that  inference  as  will  justify  us  in  setting  the 
finding  aside.  Taking,  then,  this  fact  as  one  established  by  the 
evidence,  it  follows  from  our  decisions  on  the  subject,  that  the 
whole  assessment  and  tax  of  the  town  for  the  year  1878  was 
invalid;  for  we  have  often  affirmed  the  doctrine  that  there  must 
be  an  assessment  made  in  substantial  compliance  with  the 
statute,  to  support  a  valid  tax;  that  assessors  cannot  disregard 
the  rules  of  the  statute,  and  value  property  according  to  some 
arbitrary  basis  of  their  own,  and  make  the  tax  valid.  These 
decisions  are  so  familiar  to  the  profession  and  the  public  gen- 
erally, that  they  need  not  even  be  cited. 

The  assessment  and  tax  being  void  for  a  "^^  reason  affecting 
the  groundwork  of  the  tax  and  affecting  all  the  property"  of 
the  town,  what  was  it  the  duty  of  the  court  to  do  under  the 
law?  Certainly  not  to  give  a  judgment  as  it  did  do,  cancel- 
ling the  tax  proceedings  and  perpetually  enjoining  the  officers 
from  attempting  to  collect  the  tax;  but  it  should  have  stayed 
proceedings  in  the  cause  until  a  reassessment  of  the  property 
could  be  made.  Section  1210J  of  the  Eevised  Statutes,  as 
amended  by  chapter  255,  Laws  of  1879.  The  statute  is  clear 
and  mandatory  requiring  the  court  to  do  this;  consequently 
the  court  had  no  power  to  give  the  judgment  which  it  ren- 
dered. 

The  validity  of  the  law  providing  for  a  stay  of  the  proceed- 
ings in  this  class  of  cases  until  a  reassessment  of  the  taxes  can 
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be  made,  was  fully  sustained  after  elaborate  argument,  and 
upon  great  consideration,  in  Flanders  v.  The  Town  of  Mer- 
nmacky  recently  decided  by  this  court.  48  "Wis.,  567.  The 
reasons  for  holding  this  law  valid  are  so  fully  stated  by  Mr. 
Justice  Lyon  in  the  opinion  in  that  case,  that  it  is  unnecessary 
to  go  over  the  discussion  again.  It  is  sufficient  to  say  that  the 
statute,  which  absolutely  required  the  court  to  stay  the  pro- 
ceedings in  this  action  until  a  reassessment  could  be  had,  was 
binding  and  should  have  been  followed.  It  is  true,  the  de- 
fendant town  did  not  ask  for  a  stay;  but  it  was  the  plain  duty 
of  the  court,  upon  its  own  motion,  to  have  ordered  one.  The 
language  of  the  statute  is  imperative,  that  when  the  court  shall 
be  of  the  opinion,  after  a  hearing  of  the  cause,  that  the  tax 
should  be  set  aside  for  any  reason  affecting  the  groundwork  of 
the  tax  and  affecting  all  the  property  of  the  town,  it  shall  im- 
mediately stay  all  proceedings  in  such  action  until,  etc.  Thus 
it  will  be  seen  that  the  duty  of  staying  proceedings  until  a  re- 
assessment can  be  made  is  imposed  upon  the  court,  and  such 
stay  must  be  ordered  with  or  without  motion. 

We  have  thus  considered  this  case  upon  points  argued  by 
counsel.  Strictly  speaking,  we  should  not  have  gone  into  those 
questions  at  all  on  an  appeal  from  a  judgment  which  the  court 
under  the  law  had  no  authority  to  render;  for,  according  to 
our  view,  the  judgment  is  wholly  unauthorized  upon  the  find- 
ing made.  And  we  might  very  well  have  stopped  on  saying 
this,  without  going  into  the  consideration  of  any  other  ques- 
tion. When  the  court  has  taken  the  steps  which  the  statute 
contemplates  should  be  taken,  and  has  given  judgment,  then, 
on  an  appeal  from  such  judgment,  we  can  properly  review  its 
action  in  the  matter.  But  as  the  case  now  stands,  none  of 
these  questions  are  properly  before  us. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 
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KrxGSLEY  and  others  vs.   The  Boakd  of    Supervisors  of 
Marathon  CouNxr  and  another. 

Maij  29  —  June  23, 1380. 
Equity:  Stay  op  Pkoceedings.     When  action  to  avoid  tax  must  he  stayed. 

In  all  actions  to  avoid  taxes,  wherein  it  appears  that  the  taxes  are  void 
on  grounds  affecting  the  assessment  of  all  the  taxable  property  of 
the  town  (and  not  merely  in  actions  of  this  character  commenced  against 
the  town  or  its  officers  before  the  town  treasurer  makes  his  return 
of  delinquent  taxes  to  the  county  treasurer),  the  statute  requires  the 
court  to  stay  the  proceedings  until  a  reilssessment  be  had. 

APPEAL  from  the  Circuit  Court  for  Marathon  County. 

Action  to  set  aside  and  cancel  certain  tax  certificates  issued 
upon  sales  of  the  plaintiifs'  lands  in  Marathon  county  for  Ihe 
unpaid  taxes  assessed  thereon  in  the  years  1S74  to  1877,  inclu- 
sive, on  the  ground  that  such  taxes  were  illegally  levied. 
Certain  errors,  irregularities  and  omissions  in  the  assessment 
of  property  for  taxation  in  those  years,  in  the  several  towns 
in  which  the  plaintiffs'  lands  are  situated,  are  specified  in  the 
complaint.  These  go  to  the  groundwork  of  the  tax,  and  affect 
all  the  taxable  property  in  such  towns.  These  allegations  of 
the  complaint  are  put  in  issue  by  the  answer.  The  issue  was 
tried,  and  the  court  found  the  facts  to  be  substantially  as 
alleged  in  the  complaint.  A  motion  on  behalf  of  the  defend- 
ants for  a  stay  of  proceedings  under  section  1210J,  R.  S.,  as 
amended  by  chapter  255  of  1879,  was  denied,  and  judgment 
entered  declaring  the  taxes  and  certificates  of  sale  mentioned 
in  the  complaint  illegal  and  void,  cancelling  such  certificates, 
and  enjoining  the  county  clerk  from  issuing  deeds  thereon. 
The  defendants  appealed  from  the  judgment.  • 

For  the  appellants  there  was  a  brief  in  behalf  of  James  <& 
Crosby^  signed  by  Charles  F,  Crosby^  and  oral  argument  by 
Mr.  Crosby, 

For  the  respondents  there  were  separate  briefs  by  Carl  H. 
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Mueller^  their  attorney,  and  Eldred  <&  Grace,  of  counsel,  and 
oral  argument  by  C.  F,  Eldred. 

Lyon,  J.  After  what  has  been  said  in  Plumer  v.  The  Su- 
pervisors, 46  Wis.,  163,  and  Flanders  v,  Merrimack,  48  Wis., 
567,  no  discussion  is  required  here  on  the  subject  of  the 
validity  of  section  12105,  R.  S.,  as  amended  by  sec.  5,  chapter 
255  of  1879.  It  is  settled  that  the  statute  is  valid,  and  must 
be  complied  with  in  every  case  coming  within  its  provisions. 

Notwithstanding  the  very  earnest  argument  of  the  learned 
counsel  for  the  plaintiffs  to  the  contrary,  we  cannot  doubt  that 
this  case  is  within  the  statute,  and  that  the  court,  after  filing 
its  findings  of  fact  which  show  that  the  taxes  in  contro- 
versy are  invalid  for  reasons  which  go  to  the  groundwork 
of  the  tax  and  affect  all  taxable  property  in  the  respective 
towns,  should  have  stayed  the  proceedings  until  a  reassessment 
can  be  made. 

The  language  of  the  statute  is  broad  and  unqualified.  "  In 
all  actions  hereafter  tried  upon  issue  joined  in  any  of  the 
courts  of  this  state,  in  which  it  shall  be  sought  by  either  party 
to  avoid  or  set  aside,  in  whole  or  in  part,  any  assessment,  tax 
or  tax  proceeding,"  etc.,  is  the  comprehensive  language  em- 
ployed therein.  We  are  not  aware  of  any  rule  of  statutory 
construction  which  will  authorize  us  to  hold  that  the  statute 
only  applies  to  actions  commenced  against  the  town  or  town 
oflScers  before  the  town  treasurer  makes  his  return  of  delin- 
quent taxes  to  the  county  treasurer,  and  not  to  actions  com- 
menced after  such  return  has  been  made. 

The  argument  that,  because  of  the  lapse  of  time  since  the 
invalid  taxes  were  assessed,  it  will  be  difficult  to  make  a  jnst 
reassessment,  has  but  little  merit.  It  is  the  fault  of  the  plaint- 
iffs that  they  allowed  so  much  time  to  elapse  before  com- 
mencing their  action  to  avoid  the  taxes,  and  it  may  well  be 
that  tlie  argument  discloses  a  good  reason  for  denying  equi- 
table relief  altogether,  because  of  the  laches  of  the  plaintiffs. 
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It  is  quite  probable,  however,  that  when  the  attempt  to  re- 
assess is  made,  many  of  the  anticipated  difficulties  will  vanish. 
At  any  rate,  if  the  reassessment  is  honestly  made,  from  the 
best  sources  of  information  available  to  the  officers  charged 
with  the  duty  of  making  it,  the  plaintiffs  must  be  content 
therewith.  Surely  any  element  of  uncertainty  therein  caused 
by  their  laches  ought  not  to  invalidate  it. 

In  Single  v.  The  Town  of  Stettin  (ante  p.  645),  we  hold, 
as  it  must  be  held  in  this  case,  that,  after  finding  the  facts 
which  bring  the  ca,se  within  the  statute,  the  court  must 
order  the  stay  of  proceedings,  whether  a  motion  therefor  is 
made  or  not;  and  that  the  court  has  no  jurisdiction  to  render 
final  judgment  for  the  plaintiff  until  a  reassessment  shall  be 
made.  The  judgment  in  this  action  having  been  rendered 
without  such  stay  and  reassessment,  it  is  a  void  judgment,  and 
must  be  reversed. 

The  case  was  argued  on  the  merits,  and  the  record  presents  , 
several  interesting  legal  questions.  One  is,  whether  the  own- 
ers of  a  portion  of  the  tax  certificates  in  controversy,  by  pur- 
chase from  and  due  assignment  by  tlie  county,  whose  names 
are  disclosed  in  the  answer,  are  necessary  or  even  proper 
parties  to  the  action;  and,  not  being  parties,  whether  their 
rights  are  affected  by  the  judgment.  Similar  questions  in  re- 
spect to  the  grantees  in  certain  tax  deeds  arise  in  some  of  the 
cases  argued  with  this  case,  and  which  are  ruled  by  this 
opinion.  Another  question  is,  whether  the  failure  of  the 
assessor  to  attach  the  statutory  oath  to  the  assessment  roll 
until  after  the  board  of  equalization  has  acted  upon  the  assess- 
ment (but  which  was  attached  before  the  return  of  delinquent 
taxes  was  made  to  the  county  treasurer),  is  fatal  to  the  tax. 
It  is  also  claimed  that  the  findings  of  fact  in  respect  to  many 
of  the  certificates  are  not  sustained  by  the  proofs. 

Holding  as  we  do  in  this  case  that  the  circuit  court  had  no 
jurisdiction  to  render  the  judgment,  we  cannot  properly  deter- 
mine questions  going  to  the  merits  of  the  controversy.     All 


Digitized  by  LjOOQ IC 


652  SUPREME  COURT  OF  WISCONSIN, 

Cuer  vs.  Ross  and  another,  imp. 

we  can  do  is  to  remove  the  void  judgment  from  the  record, 
and  leave  the  circuit  court  to  proceed  as  though  it  had  not  been 
rendered.  Upon  an  appeal  from  a  final  judgment  in  the 
action,  which  the  circuit  court  has  jurisdiction  to  render, 
these  questions  may  properly  be  determined.  We  may  be 
permitted  to  suggest  that  the  litigation  of  those  questions  to  a 
final  judicial  determination  may,  arid  probably  will,  be 
attended  with  an  amount  of  trouble  and  expense  not  warranted 
by  the  sums  in  controversy,  and  that  we  think  the  parties  will 
do  well  to  make  some  fair  and  equitable  settlement  of  the 
whole  matter,  thus  relieving  themselves  and  the  courts  of  a 
troublesome  and  profitless  lawsuit 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  as  indicated  in  this  opinion. 


Cuer  vs.  Ross  and  another,  imp. 
May  29  —June  23, 1880. 

Justice's  Court,    <7,  2)  Jurisdiction  in  actions  on  accounts. 
Lien  on  Logs.    (3)  When  petition  must  be  filed. 

1.  In  an  action  in  justice's  court  upon  an  account,  it  is  only  where  the  items 

of  account  between  the  parties,  which  still  remain  open  to  investigation, 
exceed  in  the  aggregate  $500,  that  the  cause  is  beyond  the  justice's  juris- 
diction. "Where  one  item  of  the  litigated  account  is  a  balance  alleged  to 
be  due  on  a  previous  settlement,  and  the  settlement  is  not  denied,  or  is 
found  to  have  been  made  in  fact,  the  amount  included  in  the  prior  ac- 
count does  not  affect  the  question  of  jurisdiction. 

2.  Where  the  present  owners  of  logs  on  which  a  lien  is  claimed  for  the 

amount  of  the  debt,  are  joined  as  defendants  with  the  debtor,  thou^ 
they  may  not  be  bound  by  the  settlement  between  plaintiff  and  the  debtor, 
yet,  in  the  absence  of  any  attempt  to  impeach  such  settlement*  the 
amount  of  the  prior  account  will  not  affect  the  justice's  jurisdiction;  nor 
will  it  be  affected  by  the  fact  that  an  examination  of  the  whole  account 
is  necessary  in  order  to  determine  to  what  extent  the  indebtedness  is  a 
lien. 


Digitized  by  LjOOQ IC 


JANUAEY  TERM,  ISSO.  653 

Cuer  vs.  Ross  and  another,  imp. 


3.  Under  the  lien  law  found  in  Tay.  Stats.,  p.  1769,  §  27,  where  an  account 
for  supplies  commenced  in  July,  1877,  but,  by  a  proper  application  of 
payments  on  account,  all  those  previous  to  November  1,  1877,  were  paid 
for,  and  the  remainder,  for  which  a  lien  was  claimed,  were  furnished 
between  the  latter  date  and  May  1,  1878,  a  petition  for  alien  £Qed  before 
June  1,  1878,  was  in  time, 

APPEAL  from  the  Circuit  Court  for  Marathon  County. 

The  defendants  above  named  appealed  from  a  judgment  in 
plaintiflTs  favor.  The  case  is  thus  stated  by  Mr.  Justice 
Taylor:  ' 

"This  action  was  commenced  in  justice's  court  against  one 
Peters  and  the  appellants  to  recover  about  the  sum  of  $135, 
alleged  to  be  due  to  tlie  plaintiff  from  Peters  for  supplies 
furnished  to  him  in  getting  out  certain  pine  logs  which  the 
appellants  own  or  have  an  interest  in,  and  for  a  judgment 
declaring  the  plaintiff's  right  to  a  lien  upon  such  logs  and  tim- 
ber for  said  sum.  Peters  did  not  make  any  appearance  or  de- 
fense in  the  action.  The  appellants  appeared  and  defended  as 
against  the  claim  of  the  plaintiff  for  a  lien  upon  the  logs  and 
timber  in  question.  At  the  time  of  pleading  in  the  justice's 
court,  the  appellants  demanded  a  bill  of  particulars  of  the  ac- 
count of  the  plaintiff  against  the  defendant  Peters,  which  was 
furnished.  The  first  item  of  the  bill  of  particulars  furnished 
was  for  balance  due  on  settlement  December  11, 1877,  $225.28. 
The  rest  of  the  bill  was  for  items  furnished  thereafter,  amount- 
ing to  about  $10,  and  a  credit  by  cash,  $100,  January  23, 1878, 
leaving  a  balance  due  of  $135.45. 

"  On  the  day  to  which  the  action  was  adjourned,  the  appel- 
lants demanded  a  further  bill  of  all  the  items  of  the  account 
between  the  plaintiff  and  the  defendant  Peters  previous  to  the 
settlement  of  December  11,  1877;  and  this  itemized  account 
was  also  furnished,  commencing  July  4, 1877.  All  the  items  of 
plaintiff's  charges  against  Peters  in  this  account,  down  to  the 
11th  day  of  December,  1877,  amounted  to  the  sum  of  $760,  and 
the  credits  for  payments  to  that  date  were  $534.72;  leaving  a 
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balance  on  that  date  of  $225.28,  as  stated  in  the  original  account 
rendered.  This  last  account  also  states  that  on  the  11th  day 
of  Deceoiber,  1877,  there  was  a  settlement  between  plaintiflT 
and  defendant  Peters,  and  that  there  was  due  plaintiflf  on  such 
settlement  the  sum  of  $225.28.  And  the  items  of  the  account 
after  that  date  are  the  sura  of  about  $10,  as  stated  in  the  first 
account,  and  a  credit  of  SlOO  paid  January  23,  1878. 

The  appellants,  after  the  filing  of  the  second  account,  moved 
in  the  justice's  court  to  dismiss  the  action  because  the  court 
had  no  jurisdiction  to  try  the  same,  for  the  reason  that  it  in- 
volved the  investigation  of  an  account  amounting  to  more 
than  $500.  The  objection  was  overruled,  and  upon  the  trial  the 
justice  rendered  judgment  against  the  defendant  Peters  for 
the  sum  of  $139.03  and  costs,  and  a  judgment  in  favor  of 
the  appellants.  The  plaintiff  appealed  to  the  circuit  court. 
Upon  the  trial  in  that  court,  the  appellants  renewed  their  motion 
to  dismiss  the  action  on  the  ground  that  the  justice  had  no  jur- 
isdiction to  try  the  action  for  the  reason  above  stated.  The 
motion  was  denied,  and  the  appellants  diiiy  excepted.  This  rul- 
ing on  the  part  of  the  circuit  court  is  assigned  as  one  of  the 
errors  upon  which  the  appellants  rely  for  the  reversal  of  the 
judgment." 

The  circuit  court  rendered  judgment  in  plaintiff's  favor, 
against  all  the  defendants,  as  demanded  in  the  complaint;  and 
from  this  judgment  Ross  and  Scott  appealed. 

Brief  for  tha  appellants  by  Sllverthorn  d:  Hurley ^  and  oral 
argument  by  Mr,  Hurley. 

Brief  for  the  respondent  by  James  <&  Cro^hy^  and  oral  argu- 
ment by  Mr.  Crosby. 

Tayloe,  J.  We  are  of  the  opinion  that  the  ruling  of  the 
circuit  court  was  correct.  Both  the  bills  of  items  furnished 
by  the  plaintiff  showed  that  there  had  been  a  settlement  of 
the  accounts  between  the  plaintiff  and  the  defendant  Peters  on 
the  11th  day  of  December,  1877,  and  that  upon  such  settle- 
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ment  there  had  been  found  due  the  plaintiff  the  sum  of 
$225.28.  This  settlement  was  not  denied  by  the  defendants  in 
their  answer,  nor  was  there  any  evidence  given  on  the  trial  in 
any  way  tending  to  impeach  the  correctness  of  the  settlement. 
Peters  makes  no  defense,  and  the  appellants  do  not  on  his 
behalf,  either  by  their  answer  or  by  their  evidence,  dispute  the 
alleged  settlement  made  December  11, 1877.  It  cannot  be  said, 
therefore,  that  it  became  necessary  for  the  justice  to  investigate 
the  plaintiff's  account  previous  to  the  date  of  the  settlement 
for  the  purpose  of  ascertaining  the  amount  due  to  the  plaintiff 
from  the  defendant  Peters.  The  amount  due  the  plaintiff 
from  Peters  was  fixed  by  the  settlement  on  that  day,  and  was 
not  open  for  investigation.  As  between  the  plaintiff  and 
Peters  the  court  had  jurisdiction  to  entertain  and  decide  the 
action.  This  seems  to  have  been  settled  by  this  court  in  the 
cases  of  Oooban  v.  Bryant^  36  Wis.,  605-610,  and  Barker  v. 
Baxter^  1  Pin.,  407.  If  the  settlement  had  been  denied  by 
the  defendants,  and  upon  trial  the  court  had  found  that  no  set- 
tlement had  in  fact  been  made,  it  is  probable  the  court  would 
have  been  compelled  to  dismiss  the  action  for  want  of  juris- 
diction, as  in  such  an  event  the  whole  account  then  open  to 
investigation  would  exceed  the  sum  of  $500.  In  such  event 
the  case  would  come  within  the  rule  laid  down  in  the  case  of 
Darling  v.  ConJclin^  42  Wis.,  478.  When  the  fact  appeared 
on  the  trial  that  it  would  become  necessary  to  investigate  an 
account  on  the  part  of  the  plaintiff  exceeding  $500,  the  juris- 
diction of  the  court  would  cease,  and  it  would  be  its  duty  to 
render  a  judgment  dismissing  the  action  for  want  of  juris- 
diction. 

But  it  may  be  urged  by  the  appellants  that  although,  as  be- 
tween the  plaintiff  and  Peters,  the  action  was  maintainable,  on 
the  ground  that  there  had  been  a  settlement  and  balance  struck 
on  the  11th  of  December,  1877,  which  would  bind  Peters,  they 
were  not  bound  by  it,  and  that  as  to  them  the  whole  account 
must  be  investigated  by  the  court.     It  is  probable  that  a  set- 
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tlement  between  Peters  and  the  plaintiff  would  not  conclude 
these  appellants,  and  that  notwithstanding  such  alleged  settle- 
ment they  would  be  at  liberty  to  show  that  there  was  nothing 
in  fact  due  plaintiff  from  Peters;  but  the  fact  still  remains  in 
this  case  that  they  have  not  in  any  way  impeached  the  correct- 
ness of  the  settlement  between  the  parties,  and  the  plaintiff  is 
not  compelled  to  prove  his  account  previous  to  the  settlement, 
unless  it  be  in  some  way  shown  to  be  incorrect. 

It  is  further  urged  that,  independent  of  the  question  of  the 
correctness  of  the  account  before  the  settlement,  and  of  the  set- 
tlement itself,  it  became  necessary  for  the  court  to  look  into 
the  whole  account  for  the  purpose  of  determining  whether  it 
was  composed  of  items  which  would  be  a  lien  upon  the  appel- 
lant's property,  and  that  for  such  purpose  the  whole  account  of 
$770.20  would  be  necessarily  the  subject  of  investigation  by 
the  court.  Admitting  that  it  might  be  necessary  to  examine 
the  whole  account  for  the  purpose  of  determining  whether  the 
plaintiff  was  entitled  to  a  judgment  declaring  his  lien  upon 
the  logs  in  question,  still  we  do  not  think  the  necessity  for  such 
examination  would  oust  the  jurisdiction  of  the  court.  The 
jurisdiction  of  the  justice  does  not  depend  upon  the  necessity 
of  inquiry  for  the  purpose  of  establishing  the  lien  of  the  plaint- 
iff, but  upon  the  necessity  of  inquiry  as  to  the  amount  due 
from  the  principal  defendant  to  the  plaintiff.  If  the  accounts 
between  the  plaintiff  and  principal  defendant  had  been  fully 
settled,  and  a  note  given  for  the  balance  due,  still,  in  an  action 
to  obtain  a  judgment  for  the  amount  of  the  note,  and  to  have* 
the  amount  declared  a  lien  upon  property,  it  would  be  necessary 
to  inquire  into  the  consideration  for  which  the  note  was  given, 
and  such  inquiry  might  necessitate  the  examination  of  a  very 
large  account.  Still,  if  there  were  no  dispute  as  to  the  amount 
of  the  note  being  the  sum  due  from  the  principal  defendant  to 
the  plaintiff,  there  would  be  no  ground  of  objection  to  the  jur- 
isdiction of  the  court.  The  statute  gives  "justices  of  the  peace 
jurisdiction  in  cases  of  lien,  when  the  debt  or  demand  claimed 
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does  not  exceed  the  jarisdiction  of  a  justice  of  the  peace." 
It  is,  we  think,  evident  that  the  jurisdiction  here  spoken  of  is 
the  jurisdiction  as  between  the  plaintiff  and  principal  debtor; 
60  that,  if  the  justice  has  jurisdiction  as  to  the  principal  debtor, 
he  has  jurisdiction  as  to  all  the  defendants,  and  may  investi- 
gate any  matter  in  the  action  necessary  to  enable  him  to  de- 
termine the  question  of  lien.  "We  think  the  justice  had  juris- 
diction in  this  action,  and  that  the  circuit  court  properly  de- 
nied the  ijQotion  to  dismiss. 

The  second  error  assigned  by  the  appellants  is,  that  the  court 
erred  in  finding  that  the  plaintiff  was  entitled  to  alien  for  the 
amount  of  $135.48.  This  was  a  mixed  question  of  fact  and 
law,  and  we  must  uphold  the  finding  of  the  court  unless  it  be 
clearly  shown  that  the  finding  is  not  supported  by  the  evidence 
and  law  applicable  to  the  case.  The  only  evidence  tending  to 
sustain  the  objection  taken  is,  that  the  bill  of  items  furnished 
shows  that  three  items  of  the  account,  amounting  to  $67.19, 
were  probably  items  not  constituting  supplies  within  the  mean- 
ing of  the  law.  The  three  items  are  charged  in  plaintift''8  ac- 
count, under  date  of  December  10, 1879,  as  follows: 

"  To  Andrews'  bill,  September  3,  1877,     .     .     $8.63 
"ToWillard'sbill,  October  17,  1877,   .     .     .      7.38 
''  To  D.  Pearson's  bill,  October  1, 1877,     .     .     51.18  " 
These  were  the  only  items  which  were  shown  not  to  be  sup- 
plies within  the  meaning  of  the  law.     It  will  be  seen   that 
these  items,  though  charged  in  plaintiff's  bill  under  date  of 
December  10, 1877,  were  probably  paid  as  of  the  dates  of  the 
several  bills,  viz.:    September  3,  October  1,  and  October  17,^ 
187T.    Payments  were  made  on  the  account  of  plaintiff  as 
follow3:  October  17,  1877,  $150;   December  11,  $200;  and 
January  23, 1878,  $100,— in  all,  $450,— after  the  bills  above 
charged  in  plaintiff's  answer  were  paid;  so  that,  applying  the 
rule  as  to  the  application  of  payments  made  on  a  current  ac- 
count, these  items  which  are  objected  to  would  have  been  paid, — 
the  account   current    showing  that  nearly  $200  of   charges 
Vol.  XLIX.— 42 
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were  made  in  plaintiffs  account  for  articles  furnished  to  the  de- 
fendant after  October  17, 1877;  so  that  the  payments  madeafler 
that  date  would  have  paid  all  the  account  previous  thereto,  and 
apart  of  the  subsequent  account.  Jones*  AdmWa  v.  Williams^ 
39  Wis.,  300;  Otto  v.  Klauher,  23  Wis.,  471;  The  Yellow 
River  Improvement  Co.  v.  Arnold^  46  Wis.,  214;  liohiins  v. 
Lincoln^  12  Wis.,  1.  As  there  is  no  evidence  showing  that 
any  other  items  of  the  plaintiffs  account  were  not  supplies, 
and  there  was  evidence  tendin'g  to  show  that  all  the  other  items 
were  supplies  within  the  meaning  of  the  law,  we  are  unable  to 
see  how  the  appellants  wore  injured  by  the  findings  of  the 
court  upon  this  question. 

The  appellants  assign  as  a  third  error,  that  the  c^urt  erred 
in  finding  that  the  plaintiff  had  a  a  lien  upon  the  defendants' 
property  for  any  party  of  his  account,  for  the  reason  that  he  had 
not  filed  his  petition  for  a  lien  within  the  time  prescribed  by 
law.  The  statute  in  force  and  which  governed  at  the  time  this 
action  was  commenced,  is  found  in  Taylor's  Statutes,  1769, 
§  27,  and  it  provides  as  follows:  "  If  such  labor  and  services 
be  done  and  performed  and  completed  between  the  first  day  of 
November  and  the  first  day  of  May,  then  such  petition  or  state- 
ment shall  be  filed  on  or  before  the  first  day  of  June  next 
thereafter;  but  if  the  same  shall  be  done  and  performed,  either 
in  part  or  in  whole,  after  the  first  day  of  May,  then  such  peti- 
tion or  statement  shall  be  filed  within  thirty  days  after  the 
completion  or  last  day  of  such  labor  or  services."  Although 
the  language  of  the  statute  above  quoted  does  not  mention 
t'  supplies,"  yet  it  is  admitted  that  it  applies  as  well  to  the  per- 
son seeking  a  lien  for  supplies  as  to  one  seeking  to  obtain  a  lien 
for  work  and  services.  It  is  urged  that  some  of  the  supplies 
for  which  a  lien  is  claimed  in  this  action  were  furnished  after 
the  first  day  of  May  and  before  the  first  day  of  November, 
1877,  and  that  the  petition  or  statement  should  have  been  filed 
within  thirty  days  after  the  last  item  was  delivered,  which  was 
on  the  23d  day  of  January,  1878,  and  that  in  fact  the  petition 
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was  not  BO  filed  until  the  22d  of  March,  1878,  nearly  sixty 
days  after  the  delivery  of  the  last  article. 

We  are  of  the  opinion  that  the  objection  is  not  well  taken. 
Although  the  account  for  supplies  in  this  action  commenced 
in  July,  1877,  yet,  by  an  examination  of  the  items  furnished 
and  the  dates  of  furnishing  the  same,  it  will  be  found  that,  by 
applying  the  money  received  on  the  account  in  payment  of  the 
articles  first  furnished,  all  the  articles  furnished  and  for  which 
the  plaintiff  claims  a  lien  against  the  property  of  the  appel- 
lants, were  furnished  after  the  first  day  of  November,  1877, 
and  none  before  that  date;  so  that  according  to  the  letter  of 
the  statute  the  plaintiff  was  in  time  in  filing  his  i>etition,  and 
might  properly  have  filed  the  same  at  any  time  before  the  first 
day  of  June,  1878. 

We  do  not  think  any  of  the  exceptions  taken  by  the  ap- 
pellants are  sufficient  to  justify  the  reversal  of  the  judgment 
of  the  court  below. 

By  the  Coivrt. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Woodlock  vs.  Combs. 
May  29  —  June  23,  1880. 


BmL  op  Exceptions.    Presumptions  as  to  rulings  and  verdict,  where  evi- 
dence not  all  given. 

Where  the  bill  of  exceptions  is  not  shown  (by  certificate  of  the  judge  or 
stipulation  of  the  parties)  to  contain  all  the  evidence  given  on  the  trial, 
exceptions  to  a  refusal  of  a  compulsory  nonsuit,  or  to  instructions  which 
might  have  been  warranted  by  the  evidence,  are  of  no  avail;  and  the 
jury  will  be  presumed  to  have  found,  upon  sufficient  evidence,  every 
alleged  fact  necessary  to  sustain  their  general  verdict. 

APPEAL  from  the  Circuit  Court  for  Lincoln  County. 
Action  to  recover  a  certain  sum  alleged  to  be  due  plaintiff 
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from  defendant,  for  service  rendered,  labor  performed,  money 
advanced  and  indebtedness  incurred,  by  the  former  for  the 
latter,  at  his  request.  At  the  close  of  plaintiff's  evidence, 
defendant  moved  for  a  nonsuit,  on  the  ground  that  such  evi- 
dence showed  a  contract,  not  with  defendant  as  alleged,  but 
with  one  Sailes  as  a  partner  of  defendant,  who  was  therefore 
jointly  liable  with  the  latter  and  a  necessary  party  to  the  suit; 
but  this  motion  was  denied.  Defendant  excepted  to  the  order 
denying  such  motion,  and  also  to  certain  portions  of  the 
charge.  Plaintiff  had  a  verdict;  a  new  trial  was  refused;  and 
defendant  appealed  from  a  judgment  on  the  verdict. 

For  the  appellant  there  was  a  brief,  by  O^Neill  &  Eldred^ 
and  oral  argument  by  Mr.  Eldred, 

For  the  respondent  there  was  a  brief  by  Van  JR.  Willardy 
his  attorney^  with  Silverthornd:  Hurley y  of  counsel,  and  oral 
argument  by  Mr.  Hurley. 

Orton,  J.  There  is  neither  a  certificate  of  the  judge  before 
whom  this  case  was  tried,  nor  stipulation  of  the  parties,  that 
the  bill  of  exceptions  contains  all  of  the  evidence  given  on 
the  trial;  and  therefore  the  exceptions  taken  to  the  refusal  of 
the  court  to  grant  a  nonsuit,  or  to  the  instructions  given  to  the 
jury,  are  of  no  avail,  and  cannot  be  considered  by  this  court 
Paine  v.  Smithy  32  Wis.,  335.  For  the  same  reason,  tlie  jury 
must  be  presumed  to  have  found  upon  suflScient  evidence,  that 
the  services  were  rendered  upon  the  contract,  and  that  such 
contract  was  made  with  the  plaintiff,  and  that  it  was  per- 
formed by  the  plaintiff,  as  alleged  in  the  complaint,  as  well  as 
every  other  fact  necessary  to  the  plaintiff's  recovery  in  the 
case.    Eaton  ei  al.  v.  Woolly ^  28  Wis.,  628. 

No  error  is  apparent  from  the  record  as  made. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 
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Hazelton  vs.  Week,  imp. 

May  29 —June  23,  1880. 

Trespass  to  land. 

Where  A.,  without  B.'s  consent,  enters  upon  B.'s  land,  and  removes  there- 
from logs  which  C.  has  unlawfully  cut  thereon  and  undertaken  to  sell  to 
A.,  such  entry  and  removal  is  a  ti'espass  to  the  realty,  though  made  in 
ignorance  of  B/s  rights. 

APPEAL  from  the  Circuit  Court  for  Marathon  County. 

The  action  was  against  Frank  Hughes  and  John  Week. 
Hughes  made  no  answer;  but  Week  answered  with  a  general 
denial.  On  the  trial  of  the  issue  thus  made,  there  was  a 
special  verdict,  upon  which  the  court  rendered  a  judgment  in 
Week'^a  favor;  and  from  this  judgment  the  plaintiff  appealed. 

The  cause  was  submitted  on  the  brief  of  G.  W.  Hazelton, 
the  appellant,  in  his  own  behalf,  and  that  of  G.  W.  Cate  for 
the  respondent. 

For  the  appellant  it  was  contended,  among  other  things,  that 
an  action  for  a  joint  trespass  to  real  estate  in  cutting  and 
removing  timber  lies  against  any  and  all  parties  who  took 
part  in  the  trespass.  One  trespasser  cannot  protect  himself 
by  an  alleged  agreement  with  another.  Bacon's  Abr.,  "  Tres- 
pass, G;"  Comyn'sDlg.,  "Trespass,  B,  2;"  Williams  v.  Shel- 
don, 10  Wend.,  654;  Woodruff  v.  HaUey,  8  Pick.,  333; 
Vosburgh  v.  Moak,  1  Cush.,  453;  Richardson  v.  Emerson,  3 
Wis.,  319;  Webber  v.  Quaw,  46  id.,  118;  Coats  v.  Darby,  2 
Coms.,  517;  Mclntyre  v.  Green,  36  Ga.,  48;  Williamson  v. 
Fischer,  50  Mo.,  198;  Smith  v.  Felt,  50  Barb.,  612;  Olsen  v. 
Upsahl,  69  III.,  273.  It  is  immaterial  whether  or  not  a  defend- 
ant knew  that  he  was  a  trespasser.  Purchase  of  the  property, 
although  in  good  faith,  from  a  person  having  no  title,  is  no 
defense.  Smith  v.  Webster,  23  Mich.,  298.  Assent  to  the 
trespass  by  the  person  for  whose  benefit  it  was  committed, 
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renders  him  a  trespasser  ah  initio.  Mired  v.  Bray,  41  Mo., 
484;  Judson  v.  Cook,  11  Barb.,  642;  Underhill  v.  Raynor,  2 
Hilt.,  319.  Each  participant  is  liable  for  the  whole  injury. 
Brown  v.  Allen,  4  Esp.,  153;  Allen  v.  Craig,  1  Green  (13  N. 
J.  Law),  294;  Clark  v.  Bales,  15  Ark.,  452;  Eair  v.  Little,  2S 
Ala.,  236;  Berry  v.  Fletcher,  1  Dillon,  69.  See  also  Merest 
V.  Harvey,  5  Taunt.,  442;  Dougherty  v.  Stepp,  1  Dev.  &  Bat. 
Law,  371;  McCalVs  AdmWv.  Capehart,  20  Ala.,  521;  Noroell 
V.  Gray,  1  Swan,  96;  Pierce  v.  Uosmer,  66  Barb.,  345; 
Dreyer  v.  Wing,  23  Mo.,  434;  Pierce  v.  Hall,  41  Barb.,  142. 
For  the  respondent  it  was  argued,  inter  alia,  that  the  de- 
fendant Week  is  not  answerable  for  the  wrongful  cutting  of 
the  timber.  He  purchased  the  logs  in  good  faith  without 
notice  of  the  trespass.  At  the  time  he  took  possession  of  them, 
they  were  in  the  possession  of  the  Hughes  brothers  on  plaint- 
iff's land.  This  possession  by  the  Hughes  brothers  was  such 
evidence  of  title  in  them,  that  a  purchaser  from  them  in 
good  faith,  supposing  them  to  be  the  rightful  owners,  could 
not  be  charged  with  a  wrongful  taking.  Wilson  v.  Barker,  4 
Barn.  &  Ad.,  614;  If^ash  v.  Mosher,  19  Wend.,  431. 

Cole,  J.  In  the  court  below  this  was  treated  as  an  action  of 
trespass  for  unlawfully  entering  upon  the  plaintiff's  land  and 
cutting  and  removing  therefrom  a  quantity  of  pine  timber. 
There  was  no  dispute  on  the  trial  that  the  logs  were  cut  on 
the  plaintiff's  land,  and  that  the  defendant  Week  had  them  and 
manufactured  them  into  lumber.  Nor  was  there  any  claim  that 
the  defendant  Week  himself  cut  any  of  the  logs.  It  is  clearly 
established  by  the  evidence,  and  the  fact  is  conceded,  that  he  did 
not,  but  that  the  defendant  Hughes,  with  his  brother,  and  per- 
sons employed  by  them,  actually  cut  the  timber.  The  conten- 
tion in  the  court  below  was, whether  Week  employed  the  brothers 
Hughes  to  cut  the  timber,  agreeing  to  pay  them  for  their  work, 
or  whether  he  simply  agreed  to  buy  the  logd  of  them,  which 
they  cut  on  their  own  responsibility. 
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It  seems  to  have  been  assumed  by  the  learned  circuit  court, 
that  if  Week  merely  agreed  to  buy  the  logs  which  Hughes  cut, 
then  he  would  not  be  responsible  in  this  action  of  trespass;  for 
the  court  in  eflfect  charged  upon  this  question,  that  if  the  jury 
found  from  the  testimony  that  Week  employed  Hughes  to  cut 
the  logs  for  him,  agreeing  to  pay  him  for  his  work,  then  he 
would  be  liable  for  the  trespass;  but  if  the  agreement  simply  was 
that  Week  would  buy  the  logs  which  Hughes  got  out,  and  then 
Week  took  them  under  that  arrangement,  without  notice  or 
knowledge  of  the  trespass  by  Hughes,  then  he  would  not  be 
liable  in  an  action  for  such  trespass.  This  charge  was  excepted 
to  by  the  plaintiff;  and  in  view  of  the  evidence  there  can  be 
no  doubt  that  it  was  well  calculated  to  mislead  the  jury  to  his 
prejudice.  It  may  be  assumed  at  the  outset  that  Week  pur- 
chased the  logs  of  the  Hugheses,  as  he  said  he  did,  in  good  faith, 
without  notice  that  they  had  been  guilty  of  trespass  in  cut- 
ting them.  He  was  sworn  on  his  own  behalf  on  the  trial,  and 
testified  to  this  effect.  He  says  that  the  agreement  was  that  he 
was  to  purchase  the  logs  which  the  Hugheses  should  cut,  at  three 
dollars  per  thousand,  they  furnishing  their  own  timber.  He 
admits  that  he  went  upon  the  plaintiff's  land  not  knowing  who 
owned  it  at  the  time,  and  examined  the  logs,  which  were  banked 
thereon.  He  denies,  however,  that  he  knew  these  logs  had 
been  cut  upon  this  land.  But  he  says  that  he  furnished  a 
man  to  aid  in  scaling  the  logs,  and  on  his  cross  examination 
makes  this  admission:  "I  removed  the  timber  from  the  land, 
or  my  men  did,  and  I  paid  them  for  it.  Frank  helped,  and 
that  was  a  part  of  the  bargain,  that  he  should  help  get  the  logs 
into  the  creek.  I  paid  for  men  to  go  up  and  get  the  logs  and 
drive  them  down.  ...  I  did  not  know  when  I  made  the 
bargain  with  the  Hugheses,  in  the  fall  of  1875,  that  they  had 
previously  trespassed  on  lands  where  they  had  no  right.  '* 

Now,  assuming,  as  we  do,  that  this  is  a  true  version  of  the 
transaction  —  that  Week  had  merely  agreed  to  purchase  of  the 
Hugheses  the  logs  which  they  might  cut  and  get  out  —  yet  if 
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the  Hughes  brothers  entered  upon  the  plaintiff's  land  without 
right  or  authority,  and  committed  a  trespass  by  cutting  the 
timber  standing  thereon,  and  Weeh^  with  his  servants,  also  en- 
tered upon  the  premises  and  removed  the  logs  and  converted 
them  to  his  own  use,  he  is  responsible  equally  with  the 
Hugheses  to  the  owner,  or  plaintiff,  for  the  value  of  the  logs 
thus  carried  away.  The  Hughes  brothers  certainly  acquired 
no  title  to  the  timber  by  severing  it  from  the  soil ;  they  were 
simply  wrongdoers,  and  consequently  could  confer  no  title  by 
the  formality  of  a  sale.  As  soon  as  the  timber  was  cut  it  be- 
came the  personal  property  of  the  owner  of  the  land,  and 
Week^  in  going  upon  the  premises  and  removing  the  logs 
without  authority  from  such  owner,  was  a  trespasser,  and 
liable  in  damao^es  for  the  wrons:.  It  is  not  essential  to  that 
responsibility  that  the  element  of  a  willful  or  intentional  tres- 
pass should  enter  into  the  transaction;  it  was  suflScient  that 
he  was  taking  away  property  which  he  had  no  right  to  remove. 
If  he  did  not  know  who  owned  the  land,  he  was  bound  to 
know  that  the  logs  severed  from  the  soil  were  the  property  of 
the  owner,  whoever  he  might  be,  and  that  without  the  consent 
of  such  owner  he  had  no  right  to  interfere  with  the  property. 
The  rule  of  law  is  well  settled  in  this  court. 

In  Dexter  v.  Cole^  6  Wis.,  319,  which  was  an  action  of  tres- 
pass, it  appeared  that  the  defendant,  who  was  a  butcher  in  Mil- 
waukee, was  driving  some  sheep  he  had  purchased,  towards  the 
city,  upon  the  highway,  when  they  became  mixed  with  a  small 
lot  belonging  to  the  plaintiff,  which  were  running  at  large  upon 
tlie  highway.  The  defendant  drove  the  whole  flock  into  a 
yard  near  the  road,  for  the  purpose  of  parting  them,  and  did 
throw  out  a  nun^ber  which  he  did  not  claim,  and  pursued  his 
way  with  the  remainder  to  his  slaughter-house,  where  they 
were  slaughtered  in  his  business.  The  evidence  tended  to  show, 
and  the  jury  found  it  did  show,  that  some  four  of  the  plaint- 
iff's sheep  reniained  in  the  flock,  and  were  driven  to  Mil- 
waukee and  slaughtered.     The  court  sustained  the  action  ou 
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the  ground  that  any  unlawful  interferefnce  with,  or  acts  of 
ownership  over,  property,  to  the  exclusion  of  the  owner,  was 
sufficient  to  sustain  the  action,  and  that  it  was  not  necessary  to 
show  actual  or  forcible  dispossession  of  property ;  that  the  intent 
did  not  necessarily  enter  into  the  trespass;  that  it  was  suffi- 
cient if  the  act  done  was  without  a  justifiable  cause  or  purpose. 
But  perhaps  the  case  nearest  in  point  to  the  one  at  bar  is 
JEligginson  v.  Yorky  5  Mass.,  341.  The  head  note  thus  states 
the  case:  "A.,  having  entered  the  close  of  B.,  and  having  cut 
a  quantity  of  cord  wood,  sells  the  same  to  C,  who  hires  D., 
the  master  of  a  coasting  vessel,  to  go  in  company  with  C.  and 
transport  the  wood  to  market.  D.  was  held  liable  for  the 
value  of  the  wood  in  an  action  df  trespass  quare  clausum^ 
fregity  brought  by  B.,  although  it  was  agreed  he  was  ignorant 
of  the  original  trespass  committed  by  A." 

In  Eobavt  v.  Hagget^  12  Me.,  67,  which  was  an  action  of 
trespass  for  taking  an  ox  belonging  to  the  plaintiff,  it  was 
proved  that  the  defendant  met  the  plaintiff  in  the  street,  and 
bought  of  the  latter  an  ox,  which  the  plaintiff  directed  him  to 
go  and  take  out  of  his  enclosure,  and  the  defendant,  by  mis- 
take, took  the  wrong  ox.  The  defendant  was  held  liable  in 
the  action.  The  court  say:  "The  taking  of  the  plaintiff's 
ox  was  the  deliberate  and  voluntary  act  of  the  defendant.  He 
might  not  have  intended  to  commit  a  trespass  in  so  doing. 
Neither  does  the  officer,  when,  on  a  precept  against  A.,  he 
takes,  by  mistake,  the  property  of  B.,  intend  to  commit  a  tres- 
pass; nor  does  he  intend  to  become  a  trespasser  who,  believing 
that  he  is  cutting  timber  on  his  own  land,  by  mistaking  the 
line  of  division,  cuts  on  his  neighoor's  land;  and  yet  in  both 
cases  the  law  would  hold  them  as  trespassers."  Cooley  on 
Torts,  348,  lays  down  the  same  doctrine. 

But  it  would  seem  to  be  quite  unnecessary  to  extend  our  re- 
marks upon  this  question.  The  above  authorities,  and  others 
which  might  be  cited,  of  the  same  import,  abundantly  show 
that  the  defendant  Weeh^  by  entering  upon  the  premises  of 
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the  plaintiff  and  removing  therefrom  the  logs  in  controversy, 
was  simply  a  wrongdoer,  and  is  responsible  in  damages  for 
the  value  of  the  property  taken.  If  he  did  not  intend  to  com- 
mit a  trespass,  of  course  no  exemplary  damages  could  be  re- 
covered against  hira;  but  he  is  surely  liable,  upon  every  just 
principle,  for  the  value  of  the  property  which  he  unlawfully 
removed  and  converted  to  his  own  use.  Therefore,  without 
noticing  the  other  questions  discussed  on  the  briefs  of  counsel, 
we  must  reverse  the  judgment  and  order  a  new  trial. 
By  the  Court. —  It  is  so  ordered. 


The  Wisconsin  River  Lumber  Company  vs.  Plumer. 

May  29  —  June  23, 1880. 

Reversal  op  Judgment,  for  failure  to  dispose  of  issue  raised  by  counter- 

claim, 

1.  Where  the  cause  was  tried  by  the  court  alone  upon  complaint,  answer  with 

counterclaim,  and  reply  to  the  latter,  and  the  findings  are  merely,  in  sub- 
stance, that  the  averments  of  the  complaint  are  true,  ignoring  the 
issue  upon  the  counterclaim,  and  there  is  no  bill  of  exceptions  con- 
taining the  evidence,  and  the  judgment  shows  affirmatively  that  it  in 
based  upon  the  findings,  it  must  be  reversed  because  these  do  not  dispose 
of  all  the  issues;  and  this  though  the  record  of  the  proceedings  subse- 
quent to  the  judgment  shows  that  defendant  did  not  appear  at  the  izial. 

2.  In  such  a  case  the  court  should  dismiss  the  counterclaim  without  prejudice, 

or  render  judgment  upon  it  in  the  nature  of  a  nonsuit,  in  such  form  as 
to  save  the  right  of  action.   • 

3.  Whether  the  present  judgment,  if  permitted  to  stand,  could  be  pleaded  in 

bar  of  another  action  by  the  defendant  for  the  cause  stated  in  the  coun- 
terclaim, not  determined. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 
This  action  is  to  recover  $2,800  and  interest  thereon,  being 
the  amount  of  an   assessment  on  the  capital  stock  of  the 
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plaintiff,  which  stock,  the  complaint  alleges,  was  subscribed  for 
and  is  owned  and  held  by  the  defendant  Il>  is  also  alleged 
that  the  plaintiff  is  a  duly  organized  corporation.  The  answer 
denies  the  corporate  character  of  the  plaintiff,  and  contains  a 
counterclaim  for  $2,500,  alleged  to  have  been  theretofore  paid 
by  the  defendant  for  the  plaintiff,  at  its  request.  The  plaint- 
iff replied,  denying  the  counterclaim.  A  jury  was  waived, 
and  the  cause  was  tried  by  the  court. 

The  court  found,  in  substance,  that  the  averments  of  the 
complaint  are  true,  and  gave  judgment  for  the  amount  claimed 
therein.    No  finding  was  made  in  respect  to  the  counterclaim. 

Defendant  appealed  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Finch  <&  Barber^  and 
oral  argument  by  Mr.  Barber. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Geo.  F.  Gate. 


Lyon,  J.  The  learned  circuit  judge,  in  his  findings  of  fact, 
entirely  ignored  the  issue  made  by  the  counterclaim  and  reply. 
This  was  error.  The  record  contains  no  bill  of  exceptions,  and 
the  regularity  of  the  judgment  can  only  be  determined  by  the 
pleadings  and  findings  of  fact.  The  judgment  recites  that  the 
cause  was  tried  upon  the  complaint,  answer  and  reply,  and  shows 
aflSrmatively  that  it  is  based  upon  the  findings  of  fact.  Clearly, 
in  such  a  case,  the  findings  should  dispose  of  all  material  issues 
made  by  the  pleadings,  or  the  judgment  is  erroneous. 

The  record  shows  that  the  defendant  did  not  appear  when  the 
cause  was  tried.  This  fact  appears  by  the  proceedings  in  the 
action  subsequent  to  judgment,  but  not  in  the  judgment  itself 
or  in  the  findings.  As  a  matter  of  course,  no  proof  was  given 
in  support  of  the  counterclaim.  The  court  should  have  dis- 
missed the  counterclaim  without  prejudice  to  another  action 
for  the  same  cause,  or  should  have  rendered  a  judgment  upon 
it  in  the  nature  of  a  nonsuit  in  such  form  as  would  have  saved 
the  right  of  action.    As  the  record  now  stands,  it  is  quite  prob- 
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able  that  this  jadgment  might  be  successfully  pleaded  in  bar  of 
another  action*  for  the  cause  stated  in  the  counterclaim.  This 
question  has  not  been  argued,  and  we  prefer  not  to  determine  it 
definitely  on  this  appeal.  The  fact  that  the  findings  do  not  dis- 
pose of  all  the  issues  is  sufficient,  in  the  absence  of  a  bill  of 
exceptions  containing  the  evidence,  to  work  a  reversal  of  the 
judgment. 

Some  of  the  members  of  the  court  think  the  complaint  defect- 
ive because  it  does  not  allege  affirmatively  that  the  defendant 
is  indebted  to  the  plaintiff  on  his  stock  subscription.  We  leave 
the  question  undetermined,  but  suggest  to  counsel  whether  the 
complaint  should  not  be  amended  in  that  particular. 

By  the  Court, — Judgment  reversed,  and  cause  remanded  for 
a  new  trial. 


The  "Wisconsin  Rivee  Lumber  Company  vs.  Plumes. 

Man  29  —  June  23, 1880. 

Superfluous  Appeal, 

Where  there  were  separate  appeals  from  a  judgement  and  from  an  order  re- 
fusing to  vacate  it,  the  judgment  having  been  reversed,  the  other  appeal 
is  dismissed. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 

For  the  appellant  there  wrs  a  brief  by  Finch  &  Barbery 
and  oral  argument  by  Mr,  Barber. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Geo.  W.  Gate. 

Lyon,  J.  Having  reversed  the  judgment  in  this  cause  on 
another  appeal,  we  must,  in  accordance  with  the  settled  prac- 
tice of  this  court,  dismiss  this  appeal,  which  is  from  an 
order  denying  a  motion  to  vacate  such  judgment.  Mead  v. 
Walker,  20  Wis.,  518;  Groner's  Appeal,  22  Wis.,  205. 

By  the  Court. —  Appeal  dismissed. 
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May  20  —  June  23, 1830. 

HiGirwAYS.     Whether  city  or  county  bound  to  keep  in  repair  a  certain 

highway. 

1.  Where  a  county  purchases  of  private  owners  a  bridge,  one  end  of  which 

abuts  upon  a  city,  and  the  approach  to  the  bridge  on  the  city  side  has 
been  constructed  over  land  not  included  in  any  city  highway,  unless  the 
city  adopts  such  approach  as  one  of  its  highways,  the  county  only,  and 
not  the  city,  is  under  obligation  to  keep  in  repair  not  only  the  bridge 
itself  (State  ex  rel.  Neeves  v.  Supernsors/Al  Wis.,  28),  but  alsb  saic^ap- 
proach,  and  is  liable  for  ii^'uries  caused  by  its  defective  condition. 

2.  On  proof,  in  such  a  case,  that  the  city  end  of  the  bridge  is  connected  by  the 

approach  with  a  public  street  of  the  city  distant  over  ninety  feet;  that 
since  the  purchase  of  the  bridge  by  the  county,  the  latter  has  paid  rent 
to  a  private  owner  for  the  land  over  which  the  approach  is  constructed; 
that  the  dty  street  commissioners  have  filled  in  a  few  loads  of  gravel  at 
the  end  of  the  bridge,  on  this  approach,  and,  before  the  accident  here  in 
question,  had  rebuilt  or  repau'ed  the  sidewalk  on  such  approach,  at  or 
near  the  place  of  the  accident;  but  that  this  was  done  without  any  ex- 
press direction  from  the  city  authorities:  Held^  that  it  was  at  least  error 
to  instruct  the  jury  as  matter  of  law,  that  the  city  had  adopted  the  ap- 
proach as  one  of  its  highways. 
8.  The  city  is  not  rendered  liable  by  the  mere  fact  that  it  had  permitted  the 
nse  of  the  sidewalk  by  the  public  for  several  years,  the  same  not  being 
within  the  limits  of  any  recognized  city  highway.  Johnson  v.  Milwau" 
kee,  46  Wis.,  568,  and  James  v.  Portage,  48  id.,  677,  distinguished. 

APPEAL  from  the  Circuit  Court  for  Wood  County. 
The  case  is  thus  stated  by  Mr.  Justice  Taylob: 
"This  action  was  brought  for  the  purpose  of  recovering 
damages  on  account  of  an  injury  sustained  by  the  plaintiff 
Fanny  J.  Bishop^  wife  of  the  plaintiff  Ilarry  Bidhop^  by 
falling  from  a  sidewalk  in  said  city.  The  evidence  in  the  case 
shows  that  the  injury  complained  of  by  the  plaintiffs  was  re- 
ceived whilst  the  plaintiff  Fanny  J.  Bishop  was  passing 
along  a  sidwalk  leading  from  Front  street,  in  said  city,  to  the 
west  end  of  the  bridge  crossing  the  Wisconsin  river,  and  more 
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than  ten  feet  east  of  the  east  line  of  said  Front  street  The 
undisputed  evidence  shows  that  the  bridge  crossing  the  river 
at  that  place  was  built  by  a  corporation,  which  was  authorized 
to  build  the  same,  and  receive  tolls  of  persons  and  teams  pass- 
ing over  the  same,  under  the  provisions  of  chapter  178,  P.  and  L. 
Laws  of  1865;  that,  previous  to  the  building  of  said  bridge  and 
the  opening  of  the  same  for  travel  by  said  company,  in  1867, 
there  was  no  street  leading  east  from  the  east  side  of  Front 
street  to  the  river;  that  the  street  leading  east  from  Front 
street  to  the  east  end  of  the  bridge  was  opened  to  the  public 
by  said  bridge  company  over  private  property,  as  an  approach 
to  said  bridge  from  the  east  side  of  Front  street;  and  that 
said  company  paid  rent  to  the  owner  of  the  land  over  which 
said  approach  passed,  so  long  as  the  bridge  was  owned  by  it 
"  The  evidence  further  shows  that  in  July,  1873,  the  bridge 
company  sold  said  bridge  to  the  county  of  Wood,  and  said 
county  purchased  the  same  under  the  authority  given  to  said 
county  by  section  6  of  said  ch.  178,  Laws  of  1865;  and  that 
since  the  purchase  of  said  bridge  by  said  county  it  has  paid 
rent  to  the  administrator  of  the  deceased  owner  of  the  lands 
over  which  the  said  approach  to  said  bridge  passes.  The  evi- 
dence also  shows  that  it  is  ninety-two  feet  from  the  east  line 
of  Front  street  to  the  west  end  of  the  bridge;  that  previous 
to  the  building  of  the  bridge,  the  east  line  of  Front  street  ran 
along  near  where  the  bank  of  the  river  commenced  to  slope  to 
the  water;  and  that  the  street  or  approach  to  the  bridge  from 
Front  street  was  made  by  the  bridge  company  by  filling  in 
from  the  east  line  of  Front  street  to  the  abutment  of  the 
bridge.  The  city  of  Centralia  was  incorporated  in  1874r.  The 
evidence  also  shows  that  the  street  commissioners  for  said  city 
have  filled  in  a  few  loads  of  gravel  at  the  end  of  the  bridge  on 
this  approach,  and  that  they  had  rebuilt  or  repaired  the  side- 
walk at  or  near  the  place  where  the  accident  happened,  before 
it  happened;  but  that  the  work  was  done  without  any  express 
direction  from  the  city  authorities.    The  evidence  tended  to 
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show  that  the  accident  was  caused  by  the  want  of  a  guard  or 
hand-rail  along  the  sidewalk,  which  was  at  that  place  abont 
two  feet  above  the  level  of  the  ground;  and  that,  in  passing 
along  in  the  night  time,  the  plaintiff  fell  from  the  walk  and 
was  injured." 

The  court  refused  the  following  among  other  instructions 
asked  by  the  defendant: 

"  1.  It  is  admitted  that  the  place  where  the  accident  hap- 
pened, is  within  the  limits  of  the  city  of  Centralia,  and  is  used 
by  the  public  as  an  approach  to  the  Wood  county  bridge,  which 
is  a  public  bridge  owned  by  Wood  county;  but  these  facts  do 
not  of  themselves  make  the  city  liable  to  maintain  and  repair 
said  premises  as  a  public  street,  or  to  pay  damages  for  injuries 
which  may  happen  by  reason  of  the  insufficiency  or  want  of 
repair  of  said  approach.  It  must  appear  further,  that  the  ap- 
proach or  walk  thereon  in  question  is  a  public  street  or  walk 
within  the  limits  of  said  city,  which  it  is  liable  to  maintain, 
which  it  had  power  and  authority  to  adopt  and  had  adopted 
prior  to  the  accident,  and  which  had  become  a  public  highway 
or  walk,  in  some  way  known  to  the  law;  and  further,  that  the 
walk  was  so  poorly  or  defectively  constructed,  or  in  such  a 
condition,  as  to  be  unsafe  for  persons  who  might  be  passing 
over  it  in  the  night  time;  and  of  the  sufficiency  or  insufficiency 
of  the  walk  you  are  the  judges.     .     .     . 

"  2.  If  you  find  that  the  place  wliere  the  accident  happened 
was  first  opened  to  the  public  as  a  street  by  an  agreement  be- 
tween O.  Garrison  and  the  Wood  County  Bridge  Company, 
whereby  said  bridge  company  was  to  have  the  use  of  said 
premises  as  an  approach  to  and  landing  for  said  bridge,  and 
paid  rent  to  said  Garrison  while  said  company  existed,  and 
that  said  premises  continued  during  that  time  the  private 
property  of  said  Garrison,  such  use  of  said  premises  by  said 
bridge  company  does  not  constitute  a  dedication  to  the  public 
for  a  highway;  and  if  you  find  further,  that  Wood  county, 
since  its  purchase  of  said  bridge  in  1873,  has  paid  rent  for 
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said  premises  to  the  administrator  of  the  estate  of  Garrison, 
the  use  of  the  premises  by  the  county,  under  such  circum- 
stances, does  not  amount  to  a  dedication  to  the  public  for  a 
highway.  While  itmay  be,  if  you  find  such  facts,  a  highway 
such  as  the  Wood  County  Bridge  Company  or  its  assignee,  the 
county  of  Wood,  would  be  estopped  from  denying,  yet  it  is 
not  such  a  highway  as  the  defendant  city  is  required  by  law 
to  maintain  and  keep  in  repair,  although  it  is  within  the  limits 
of  said  city." 

There  was  a  verdict  for  the  plaintiffs;  a  new  trial  was  re- 
fused; and  defendant  appealed  from  a  judgment  on  the  ver- 
dict. 

For  the  appellant  there  was  a  brief  signed  by  J.  TT. 
Cochran^  with  Clias.  M.  Wehb^  of  counsel,  and  oral  argument 
by  Mr.  Cochran.  They  argued,  among  other  things,  that  the 
court  erred  in  refusing  the  first  instruction  asked  by  the 
defendant.  A  municipal  corporation  is  responsible  only  for 
defects  in  such  roads  and  bridges  as  are  public  highways  of  the 
municipality,  and  which  it  is  bound  to  repair.  Green  v. 
Bridge  Creeky  38  Wis.,  449;  Colby  v.  Beaver  Dam^  34  id., 
285;  Mayor ^  etc^  v.  Canliffy  2  Coms.,  165.  The  bridge  be- 
longed to  Wood  county,  having  been  purchased  under  the 
provisions  of  ch.  178,  P.  &  L.  Laws  of  1865;  and  upon  the 
county  alone  rested  the  duty  of  keeping  it  in  repair.  The 
abutments  and  approaches  to  the  bridge  must  be  regarded  as 
constituting  a  part  thereof.  The  defendant  city  had  no  power 
and  no  duty  in  the  premises.  State^  v.  Supers  of  Wood  Co.^ 
41  Wis.,  28.  The  rule  of  law  expressed  in  Johnson  v.  Mil- 
waukee^  46  Wis.,  568,  is  not  applicable  to  this  case.  The 
second  instruction  asked  should  have  been  given.  Tupper  v. 
Huaon^  46  Wis,,  646;  Houfe  v.  Fulton^  34  id.,  608. 

For  the  respondent  there  was  a  brief  by  Gardner  <&  Gaynor, 
and  oral  argument  by  Mr.  Gardner.  They  contended,  inter 
alia,  that,  the  locus  in  quo  having  been  used  as  a  public 
street  for  more  than  ten  years  prior  to  the  accident,  without 
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interruption,  the  city  is  estopped,  by  its  acquiescence  in  such 
use,  from  denying  the  legality  of  the  street  or  sidewalk,  but 
it  will  be  presumed  to  have  adopted  them.  Buchanan  v. 
Curtis^  25  Wis.,  99;  Eoufe  v.  Fulton,  34  id.,  620;  Johnson  v. 
Milwaulcee,  46  id.,  568;  James  v.  Portage^  48  id.,  677.  A 
similar  estoppel  results  from  the  fact  that  defendant  performed 
work  on  this  approach,  and  built  thereon  the  sidewalk  from  the 
defect  in  which  the  injury  resulted,  and  allowed  the  public  to 
use  the  same.  Codner  v.  Bradford^  3  Pin.,  259;  Blute  v. 
Serihner,  23  Wis.,  357;  Benedict  v.  Fond  du  Lac^  44  id., 
495;  Sewellv,  Colwes^  75  N.  T.,  45.  The  defendant  cannot, 
therefore,  be  heard  to  say  that  the  possession  and  control  thus 
exercised  by  it  were  without  right  and  unlawful.  Stark  v, 
Lancaster,  57  ]^.  II.,  88;  Phelps  v.  Mdnkato,  23  Minn.,  276; 
City  of  Aurora  v.  Colshire^  55  Ind.,  484;  Mayor  v.  Sheffield, 
4  Wall.,  189.  The  defendant  is  primarily  liable  even  though 
it  may  have  a  right  of  action  over  against  the  county.  2  Hil- 
liard  on  Torts,  399,  400 ;  Dillon  on  M.  C,  §  796 ;  City  of  Oconto 
V.  R^y  Co,^  44  Wis.,  231 ;  Ilammond  v.  Mukwa,  40  id.,  35 ; 
Phillips  V.  Yeazie,  40  Me.,  96;  Battyv.Duxbury,  24  Vt.,  158; 
Elliot  V.  Concord,  7  Fost.,  208. 

Taylor,  J.  The  real  question  in  the  case,  and  the  only  one 
upon  which  the  appellant  relies  for  a  reversal  of  the  judgment, 
is  that  the  sidewalk  where  the  accident  happened  was  not  in 
one  of  the  public  streets  of  the  city,  which  it  was  bound  by 
law  to  keep  in  a*safe  condition,  but  that  such  street  sidewalk 
was  a  part  of  the  bridge  owned  by  the  county  of  Wood,  and 
for  the  sufficiency  of  which  said  county  was  alone  responsible. 
The  county  purchased  said  bridge  of  the  bridge  company  in 
1873,  under  the  provisions  of  section  6.  ch.  178,  Iraws  of 
1865.  Said  section  reads  as  follows:  "Sectionf6.  The 
county  of  Wood  shall  have  the  right,  at  any  time  after  five 
years  from  the  time  fixed  by  this  act  for  the  completion  of 
said  bridge,  to  purchase  the  same  by  paying  to  the  said  com- 
VoL.  XLIX.— 43 
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pany  the  value  at  which  the  same  shall  then  be  appraised,  to 
be  ascertained  bj  three  disinterested  appraisers,  not  residents 
of  Wood  county,  one  of  whom  shall  be  elected  by  said  com- 
pany, another  by  said  county,  and  the  third  by  the  two  so 
chosen,  who,  upon  their  oaths,  shall  appraise  the  said  bridge 
and  its  appurtenances,  including  toll  house  and  the  soil  or  land- 
ing place  on  which  the  ends  of  said  bridge  shall  rest,  and  tie 
right  of  way  thereto,  if  the  same  shall  belong  to  said  com- 
pany, at  their  fair  value;  and,  upon  the  payment  by  said 
county  to  said  company  of  the  appraised  value  of  said  prop- 
erty, as  ascertained  by  the  award,  in  writing,  of  said  appraisers 
or  a  majority  of  them,  within  one  year  after  the  date  of  said 
award,  the  said  bridge  shall  bscoma  a  free  bridge;  but  the 
franchise  hereby  granted  to  said  company  shall  continue  until 
said  county  shall  purchase  said  bridge." 

The  county  of  Wood  having  purchased  the  bridge  and  its 
appurtenances  under  the  provisions  of  this  section,  this  court 
held,  in  the  case  of  The  State  ex  rel.  Neeves  v.  The  Supervis- 
ors of  Wood  County^  41  Wis.,  28,  that  it  became  the  duty  of 
the  county  to  keep  the  same  in  repair,  notwithstanding  that  it 
was  a  free  bridge,  and,  upon  the  application  of  residents  and 
land-owners  of  the  cities  of  Centralia  and  Grand  Kapids, 
granted  a  mandamus  to  compel  the  county  to  repair  the  same. 
In  that  case,  as  in  this,  it  was  argued  by  the  counsel  for  the 
county,  that  the  purchase  by  the  county  did  not  impose  any 
duty  upon  the  county  to  keep  the  same  in  repair;  that  as,  by 
the  purchase,  the  franchise  of  the  company  to  take  tolls  was 
destroyed,  and  the  bridge  became  a  free  bridge,  it  became  the 
duty  of  the  cities  within  the  limits  of  which  the  same  was 
situated  to  keep  it  in  repair,  the  same  as  any  other  highway 
within  their  limits.  Justice  Cole,  who  delivered  the  opinion 
in  that  c^e,  says:  "The  fact  that  the  bridge  was  purchased 
by  the  county  and  became  the  property  of  .the  county,  would 
seem  to  carry  with  it  as  an  incident  the  right  to  take  care  of 
it  and  control  it.     And  if  the  county  has  the  right  to  con- 
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trol  it  as  the  property  of  the  county,  from  the  nature  of  the 
case  this  control  and  management  must  be  exclusive.  The 
cities  of  Grand  Rapids  and  Centralia  have  no  right  to  inter- 
fere with  it,  or  to  give  directions  for  repairing  it.  It  would 
seem  to  be  self-evident  that  the  power  and  right  to  control  the 
bridge,  to  make  repairs  upon  it  and  maintain  it,  cannot-resido 
at  the  same  time  in  the  county  and  in  the  two  cities.  The 
county  certainly  owns  the  bridge,  and  if  it  were  injured  by  a 
wrongdoer  could  maintain  an  action  for  the  wrong;  and,  it 
being  the  property  of  the  county,  the  duty  of  keeping  it  in  a 
safe  condition  for  the  public  use  rests  properly  with  the  county 
at  large."  This  case  disposes  of  the  question  of  the  liability 
of  the  county  to  keep  the  bridge  itself  in  repair  for  the  use  of 
the  public,  and  removes  from  the  city  any  responsibility  for 
any  damages  which  may  accrue  to  individuals  on  account  of 
the  want  of  repairs  of  the  same.  The  liability  for  injuries 
resulting  from  the  want  of  repairs  to  a  bridge  or  other  high- 
way, under  our  statute,  rests  alone  upon  the  municipality 
upon  which  the  law  casts  the  duty  of  making  the  repairs,  and 
not  upon  the  mere  fact  that  the  highway  is  within  the  bounds 
of  the  municipality.  This,  we  think,  is  the  doctrine  laid  down 
in  the  case  of  Eoufe  v.  The  Town  of  Fulton^  34  Wis.,  608- 
617.  In  that  case,  the  late  Chief  Justice  Dixon  says:  "  It  is, 
of  course,  a  proposition  generally  correct,  that  a  town  is  not 
liable  for  damages  caused  by  an  insufficiency,  unless  the  place 
where  the  injury  was  received  and  the  insufficiency  exists,  was 
a  lawful  public  highway,  which  it  was  the  duty  of  the  town  to 
keep  in  a  state  of  reasonable  safety  and  repair." 

In  the  case  of  Green  v.  The  Town  of  Bridge  Creek^ 
38  Wis.,  449, 459,  the  court  say:  "  This  bridge  was  built  by  vol- 
unteers, without  any  authority  from  the  defendant,  and  at  least 
ten  rods  distant. from  any  public  highway.  It  was  erected  for 
the  accommodation  of  the  persons  who  built  it,  though  the 
public  have  likewise  used  it.  But  it  is  beyond  the  limits  of 
any  highway  which,  the  town  is  bound  to  repair,  and  it  does 
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not,  like  that  in  the  Iloufe  case,  connect  portions  of  road  on 
each  side  of  the  creek,  which  were  liighways  of  the  town.  The 
town  has  not  adopted  it  nor  recognized  it  in  any  manner  as  a 
bridge  belonging  to  the  town.  Were  the  bridge  erected  within 
the  limits  of  the  highway  by  private  individuals,  there  would 
be  much  reason  for  holding  that  the  town  was  bound  to  adopt 
it  as  a  part  of  the  highway,  and  keep  it  in  repair,  or  remove  it 
from  the  highway  altogether." 

Under  these  decisions,  and  especially  under  the  decision  in 
tlie  case  of  The  State  v.  Supervisors  of  Wood  County,  it  is 
clear  that  if  the  injury  complained  of  had  been  caused  by 
want  of  repair  of  the  bridge  itself,  there  could  be  no  recovery 
against  the  appellant  city.  And  we  are  inclined  to  hold  that 
for  the  purposes  of  this  action  the  approaches  to  this  bridge, 
which  were  made  by  the  original  company  for  the  sole  pur- 
pose of  enabling  the  public  to  use  the  bridge  when  built,  must 
be  treated  as  a  part  of  the  bridge  itself,  and  that  the  city  is 
not  liable  for  any  injury  occasioned  by  the  want  of  repair  of 
such  approaches,  unless  it  be  shown  that  such  approaches  were 
made  in  a  public  street  of  such  city,  or  unless  there  is  satis- 
factory evidence  that  the  city  has  adopted  such  approach  as  one 
of  the  public  streets  of  the  city. 

The  evidence  in  this  case  clearly  establishes  the  fact  that 
what  is  now  the  approach  to  the  west  end  of  the  bridge,  east 
of  Front  street,  covering  the  place  where  the  injury  was  re- 
ceived, never  was  a  public  street  in  said  city,  either  laid  out, 
opened  or  kept  in  repair  by  the  city,  but  that  the  same  was 
opened  to  public  use  by  the  bridge  company  over  private 
property,  for  which  the  company  paid  rent,  and  that  it  was 
appurtenant  to  the  bridge,  made  for  its  convenient  use  by  the 
public,  and  for  which  the  company  received  compensation  by 
the  tolls  it  was  authorized  to  demand  for  the  use  of  its  bridge. 
Had  the  company  still  owned  the  bridge,  and  were  it  in  the 
receipt  of  tolls  for  the  use  of  the  same,  it  could  not  be  claimed 
that  the  city  of  Centralia  would  be  under   any  obligation  to 
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keep  this  approach  to  the  bridge  in  repair.  The  approach, 
made  upon  private  property,  would  be  as  much  in  the  posses- 
sion of  the  bridge  company  as  the  bridge  itself;  and  it  would 
be  as  much  the  duty  of  the  company  to  keep  it  as  it  would  be 
to  keep  the  bridge  in  repair.  As  was  said  in  the  case  of  State 
V.  Supen)i8or8y  there  could  be  no  doubt  that  the  company  in 
such  case  could  recover  against  a  wrongdoer  for  any  injury 
done  to  such  approach,  for  the  reason  that  it  was  the  proprie- 
tor and  owner  of  the  same,  notwithstanding  its  use  by  the 
public. 

Since  the  rights  of  the  company  were  transferred  to  the 
county,  the  county  has  had  a  like  possession  and  ownership  of 
this  approach  to  tlie  west  end  of  the  bridge,  has  mainly  kept 
the  same  in  repair,  and,  as  is  admitted  by  the  parties,  has  paid 
rent  to  the  administrator  of  the  deceased  owner  of  the  land 
over  which  the  same  passes,  for  the  use  of  such  land;  and  we 
have  no  doubt  that  it  is  as  much  the  duty  of  the  county  to 
keep  such  approach  in  repair  as  it  is  to  keep  the  bridge  itself 
in  repair.  The  case  admits  that  this  approach  was  never  laid 
out  or  opened  as  a  highway,  either  by  the  city  or  its  predeces- 
sor, the  town  of  Centralia,  nor  was  it  marked  as  a  street  upon 
the  recorded  plat  of  said  town  of  Centralia;  and  that  upon  such 
plat  there  was  no  street  designated  as  crossing  the  river  east 
from  the  east  line  of  Front  street.  If,  therefore,  this  approach 
has  become  a  highway  of  the  city,  which  it  is  bound  to  keep 
in  repair,  it  must  have  become  so  by  its  adoption  in  some 
other  way.  We  are  quite  clear  that  the  evidence  as  to  the 
repairs  done  upon  this  approach  by  the  street  commissioners  of 
the  city  is  not  of  such  a  character  as  would  justify  the  court 
in  holding,  as  a  matter  of  law,  that  the  city  had  adopted  it  as 
a  part  of  the  street,  and  assumed  the  care  and  control  of  the 
same;  and  that  in  any  event,  under  the  evidence,  it  was  a 
question  of  faqt  for  the  determination  of  the  jury,  and  not  of 
law  for  the  court. 

There  does  not  seem  to  be  much  force  in  the  argument  that. 
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because  the  city  had  permitted  the  use  of  this  sidewalk  for 
several  years,  it  should  be  estopped  from  alleging  that  it  was 
not  bound  to  keep  the  same  in  repair,  and  that  it  should  be 
presumed  the  city  had  adopted  it  as  its  own.  Whilst  the  orig- 
inal bridge  company  owned  the  bridge,  and  down  to  1874,  no 
presumption  could  arise  against  the  city,  for  the  reason  that  it 
would  have  been  a  trespasser  if  it  had  interfered  with  the  use 
of  the  street  or  sidewalk  which  the  company  had  constructed 
for  its  own  use  and  benefit.  And,  under  the  decision  of  Stiite 
V,  Supervisors^  the  county  having  succeeded  to  all  the  rights 
of  the  bridge  company,  no  presumption  would  arise  against 
the  city  by  mere  acquiescence  in  the  use  of  the  street  and  side- 
walk. 

This  case  is  clearly  distinguished  from  the  cases  cited  by  the 
learned  counsel  for  the  respondents.  The  case  of  Johnson  v. 
City  of  Milwaukee^  4C  Wis.,  568,  and  James  v.  City  of  Port- 
age^ 48  id.,  677,  and  others,  were  all  cases  in  which  there  was 
no  dispute  as  to  the  fact  that  the  locus  in,  quo  was  within  a 
public  street  of  the  city  or  town,  which  such  city  or  town  was 
by  law  bound  to  keep  in  repair;  and,  such  being  the  admitted 
fact,  it  was  held  no  excuse  for  the  city  or  town  that  such  street 
was  out  of  repair  and  unsafe  by  reason  of  the  acts  of  some 
third  person.  But  in  this  case  the  contention  is,  whether  the 
city  is  bound  under  any  circumstances  to  keep  the  loGViS  in  quo 
in  repair  as  a  street  of  the  city;  and  upon  that  point  there  was 
not  sufficient  evidence  offered  on  the  part  of  the  respondents 
to  justify  the  court  in  saying,  as  a  matter  of  law,  that  the  city 
was  bound  to  keep  the  loctcs  in  quo  in  repair  as  one  of  the 
streets  of  the  city.  Upon  the  evidence  as  it  appears  in  the 
record,  we  would  have  been  satisfied  had  the  learned  circuit 
judge  directed  a  verdict  for  the  defendant. 

We  think  the  court  erred  in  refusing  to  give  the  first  and 
second  instructions  asked  by  the  appellant,  and  also  ia  giving 
the  following  instruction:  "So  far  as  you  are  to  consider  this 
case,  I  instruct  you  that  if  you  find  this  Was  a  public  thorough- 


Digitized  by  LjOOQ  IC 


JANtjAEr  TERM,  1880.  679 

Tomlinson  vs.  Nelson  and  another. 

fare,  used  habitually  by  people  in  passing  and  repassing  along 
that  street,  that  it  was  in  the  keeping  and  .charge  of  the  city 
of  Centralia,  and  that,  being  in  the  charge  and  keeping  of  the 
city,  the  city  was  bound  to  see  that  it  was  safe  for  persons  in 
passing  and  repassing  along  the  street  at  all  hours  —  in  dark- 
ness as  well  as  sunshine,  in  the  night  as  well  as  day."  This  in- 
struction left  nothing  for  the  jury  to  find  except  the  sufficiency 
of  the  sidewalk  and  the  quantum  of  damages.  There  was  no 
dispute  but  that  the  place  where  the  accident  happened  was  "  a 
public  thoroughfare,  used  habitually  by  the  public  in  passing 
and  repassing  along  that  street."  And  the  court  says,  if  it  was 
such  a  thoroughfare,  then  it  was  in  the  charge  and  keeping  of 
the  city,  and  it  was  bound  to  see  that  it  was  in  sufficient  re- 
pair. In  our  view  of  the  case,  whether  it  was  or  was  not  a 
thoroughfare  is  not  the  real  question  in  contention;  but,  ad- 
mitting the  fact  that  it  was  a  thoroughfare,  the  real  question 
for  the  court  and  jury  was,  whether  the  duty  of  keeping  it  in 
repair  was  upon  the  city  of  Centralia  or  upon  Wood  county. 
As  said  above,  we  do  not  think  the  evidence  in  the  case  shows 
conclusively  that  the  city  of  Centralia  was  bound  to  keep  the 
locus  in  quo  in  repair,  and  for  that  reason  the  judgment  must 
be  reversed. 

By  the  Court, — The  judgment  of  the  circuit   c6urt   is 
reversed,  and  the  cause  remanded  for  a  new  trial. 


Tomlinson  vs.  Nelson  and  another. 
June  1— June  23,  1880, 

Estates  op  Decedents.    (1)  Bights  of  widow, .  without  order  of  probate 

court. 
Counterclaim  or-  Set-off.    (2)  Abatement  of  set-off,  by  pendency   of 

previous  action,    (3)  tJlaimsfor  unsettled  partnership  affairs, 

1.  Under  subd.  1,  sec.  1,  ch.  99,  R.  S.  1858,  the  widow  of  an  intestate  is  en- 
titled to  select  for  herself,  from  the  personal  estate,  property  not  exceed- 
ing $200  in  value,  without  any  order  of  the  probate  court. 
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2.  Where  a  claim  of  defendant  is  pleaded  as  a  set-off,  the  pendency  of  an- 

other action  by  defendant  based  upon  such  claim,  is  a  good  defense  in 
abatement. 

3.  In  an  action  upon  a  note  belonglog^  to  the  estate  of  a  decedent,  claims 

growing  out  of  partnership  dealings  between  the  decedent  and  the  de- 
fendant are  not  a  proper  subject  of  set-off  or  counterclaim,  where  there 
has  been  no  accounting  or  final  settlement  of  the  partnership  affairs. 

APPEAL  from  the  Circuit  Court  for  Pierce  County. 

Action  upon  a  promissory  note  for  $250,  without  interest 
until  after  due,  dated  May  10,  1876,  payable  to  Thomas 
Tomlinson,  September  1,  1876,  and  executed  by  one  Newell 
and  the  defendants,  kelson  and  Paine.  Thomas  Tomlinson 
died  before  the  commencement  of  the  action,  and  Mary 
Tomlinson,  the  plaintiff,  was  his  widow.  The  complaint 
alleged  that  plaintiff  was  the  owner  and  Iiolder  of  the  note, 
and  that  there  was  due  thereon  the  full  sum  of  §250,  with  in- 
terest from  September  1,  1876.  Nelson  answered  that  he 
signed  the  note  as  surety  for  Newell,  without  consideration; 
that  the  payee,  at  the  time  of  his  death,  was  indebted  to  him, 
said  Nelson,  in  the  sum  of  $100,  borrowed  money,  with  inter- 
est from  September  1,  1875,  and  also  in  the  further  sum  of 
§358.40,  being  one-half  of  moneys  previously  advanced  by 
Nelson  in  payment  of  the  joint  and  several  indebtedness  of 
said  Tomlinson  and  said  Nelson;  that  no  part  of  either  of 
these  sums  had  been  paid;  that  at  the  time  the  note  was  given, 
and  thereafter  until  the  death  of  Tomlinson,  he,  said  Tomlinson, 
was  insolvent;  that  his  estate  was  also  insolvent;  that  said 
Nelson  was  solvent,  and  there  were  other  joint  and  several 
debts  of  said  Tomlinson  and  said  Nelson  outstanding,  which 
the  latter  would  be  compelled  to  pay,  to  the  amount  of  at  least 
$1,000;  that  the  entire  joint  credits  and  effects  of  said  Tom- 
linson and  Nelson,  liable  to  be  applied  to  the  payment  of  said 
joint  and  several  indebtedness,  did  not  exceed  §200;  and  that 
unless  said  sums  were  allowed  as  off-sets  to  the  note  in  suit, 
they  would  be  wholly  lost  to  said  defendant.  The  answer  also 
denied  plaintiff's  ownership  of  the  note. 
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The  answer  of  the  defendant  Paine  merely  alleged  that  he 
signed  the  note  as  surety  for  Newell,  and  denied  plaintiff's 
ownership. 

The  court,  by  which  the  cause  was  tried  without  a  jury, 
found,  as  facts,  1.  That  the  note  was  executed  as  above  stated. 
2.  That  it  was  given  as  part    payment  for  the  interest  of 
Thomas  Tomlinson  in  certain  property,  belonging  to  him  and 
NeUon  as  copartners,  which  interest  was,  at  the  date  of  the 
note,  sold  to  Newell  subject  to  the  debts  of  said  firm;  that 
NeUon  and  Paine  signed  the  note  as  surety  for  Newell,  but 
with  the  understanding  between  Newell  and  Nelson^  that  if 
the  former  should  not  be  satisfied,  he  might  turn  over  to  Hel- 
son  the  interest  thus  purchased,  on  the  same  terms  on  which 
he  bought  it  of  Tomlinson;  and  that,  after  continuing  the 
business    until  Juno  29,  1876,   Newell  retired  and  Nelson 
took  his  interest  as  agreed.     3.  That  Thomas  Tomlinson  died 
November  20,  1876,  being  then  a  resident  of  Pierce  county, 
and  that  the  plaintiff  is  his  widow;  that  subsequently,  and  be- 
fore the  commencement  of  this  action,  letters  of  administra- 
tion of  his  estate  were  duly  issued;  that  said  Tomlinson  left 
no  personal  property,  except  household  property,  appraised  by 
appraisers  appointed  for  that  purpose  by  the  county  court,  at 
§55.80,  and  the  note  in  question,  which  was  appraised  at  $180;* 
that  the  administrator  set  off  and  delivered  to  the  plaintiff  the 
note  in  question  and  said  household  property,  which   were 
accepted  by  her  as  her  separate   property  as  the  widow  of 
Thomas  Tomlinson ;  that  the  administrator  also  made  a  separate 
inventory  of  the  property  so  set  off  to  the  widow,  and  returned 
it  with  the  appraisement  to  the  county  court;  and  that  since 
said  property  was  so  set  off,  plaintiff  had  been  in  possession  of 
the  note  as  owner.    4.  That  no  part  of  the  note  had  been  paid, 
and  that  there  was  due  thereon  $266.50.     5.  That  on  Septem- 
ber 1, 1875,  N'elson\o2iTiQA  Thomas  Tomlinson  $100.     6.  That 
before  the  commencement  of  this  action,  Nelson  commenced 
an  action  in  justice's  court  against  Tomlinson  to  recover  the 
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$100  80  loaned,  and  judgment  in  sncli  action  was  rendered  in 
favor  of  the  defendant  therein,  which  judgment  had  never  been 
reversed  or  set  aside,"  but  from  which  an  appeal  by  Nelson  to 
the  supreme  court  was  still  pending  and  undetermined. 

As  conclusions  of  law  the  court  held,  that  plaintiff  was 
the  owner  and  holder  of  the  note  at  the  commencement  of  this 
action,  and  that  she  was  entitled  to  recover  the  amount  dne 
thereon.  The  defendants  excepted  to  nearly  all  the  findings 
of  fact,  and  to  the  conclusions  of  law,  and  appealed  from  the 
judgment  rendered  in  plaintiff's  favor. 

The  cause  was  submitted  on  the  brief  of  J.  S.  White  and 
jF.  L.  GiUon  for  the  appellants,  and  that  of  P.  D,  Pierce  for 
the  respondent. 

Orton,  J.  The  respondent  claimed  ownership  of  the  note 
in  suit  by  having  selected  it  as  part  of  her  legal  allowance  of 
$200,  in  value,  of  the  personal  property  belonging  to  the  estate 
of  Thomas  Tomlinson,  deceased,  to  which  she  was  entitled  as 
his  widow.  ' 

1.  Such  selection  was  strictly  her  right  under  the  statute,  the 
allowance  of  which  by  the  administrator  was  imperative,  and 
no  order  of  the  county  court  was  necessary.  Subdivision  1, 
sec.  1,  ch.  99,  R.  S.  1858;  King  v.  Whiton  et  al.,  Ex^rs,  15 
Wis.,  684. 

2.  The  set-off  of  $100,  money  borrowed  by  Thomas  Tomlin- 
son in  his  lifetime  of  the  appellant  Nelson,  set  up  in  the 
answer,  was  properly  disallowed  by  the  circuit  court. 

The  replication  to  the  answer  in  this  particular  ^leged  the 
bringing  of  an  action  by  Nelson  against  Thomas  Tomlinson  for 
the  same  claim  before  a  justice  of  the  peace,  and  the  rendition 
of  judgment  therein  in  favor  of  the  defendant,  and  claimed 
that  such  set-off  was  thereby  barred.  It  was  proved  on  the 
trial,  and  the  circuit  court  found,  that  such  proceedings  were 
had  as  alleged  in  the  replication;  and  also  that  an  appeal  had 
been  taken  from  such  judgment  to  the  circuit  court,  and  was 
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Still  pending  therein.  The  judgment  appealed  from  may  not 
have  been  a  good  defense  in  iar  of  the  set-off,  but  as  a  suit 
still  pending  for  the  same  cause  of  action  it  was  unquestion- 
ably a  good  defense  in  abatement  of  the  set-off  in  this  action. 
MattesoTh  v.  Curtis^  14  Wis.,  436. 

3.  Claims  growing  out  of  the  partnership  business  and 
dealings  between  NeUon  and  Thomas  Tomlinson  were  not 
proper  subjects  of  set-off  or  counterclaim  in  this  action,  as 
there  had  been  no  accounting  or  final  settlement  of  the  part- 
nership affairs.    Lindernian  v.  Disbrow^  31  Wis.,  465. 

By  the  Court,  —  The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 


The  State  vs.  Gillen. 
June  1  —  June  23, 1880, 


Justice's  Couht:    Jurisdiction.    Penalty  for  obstructing  highway:  who 

must  complain, 

1.  Under  ch.  192  of  1877,  a  justice  of  the  peace  had  no  jurisdiction  to  issue 

a  summons  against  the  defendant  in  an  action  to  recover  a  penalty  for 
obstructing  a  highway,  except  upon  a  complaint  filed  with  him  by  an 
officer  there  mentioned;  and  after  the  defendant  had  answered  and  had 
the  case  certified  to  ^ho  circuit  court  (on  the  ground  that  title  to  land 
would  come  in  question),  he  was  entitled  to  have  the  action  dismissed  in 
that  court,  if  it  did  not  appear  that  the  complaint  had  been  made  by 
such  officer. 

2.  Whether  the  law  in  this  respect  is  changed  by  sec.  3208,  R.  S.,  not  con- 

sidered. 

APPEAL  from  the  Circuit  Court  for  St.  Croix  County. 

The  cause  was  submitted  on  the  brief  of  S.  II,  Clough  for 
the  defendant,  who  was  also  appellant,  and  that  of  Glover  d& 
Vannatta  for  the  respondent. 
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Cole,  J.  This  action  was  commenced  in  June,  1877,  before 
a  justice  of  the  peace,  to  recover  the  penalty  prescribed  by 
statute  for  obstructing  a  highway.  The  complaint  upon  which 
the  summons  was  issued,  was  not  signed  or  sworn  to  by  any 
person;  and  none  of  the  papers  in  the  case  before  the  justice, 
and  none  of  the  entries  in  his  docket,  show  by  whom,  or  on 
whose  complaint,  the  proceeding  was  instituted.  The  defend- 
ant appeared  on  the  return  day  of  the  summons,  answered  that 
the  locus  in  quo  was  not  a  highway,  but  was  her  own  freehold, 
and  tendered  the  necessary  bond  to  have  the  case  certified  to 
the  circuit  court.  After  trial  was  had  in  the  circuit  court  of 
the  issues  involved,  and  a  verdict  of  guilty  was  rendered,  a 
motion  for  a  new  trial  was  made  on  the  part  of  the  defendant, 
which  was  denied.  The  defendant  then  moved  to  dismiss  the 
action,  for  the  reason  that  the  summons  therein  had  been 
issued  by  the  justice  without  any  complaint  having  been  made 
by  an  officer  mentioned  in  chapter  192,  Laws  of  1877.  This 
motion  was  denied,  and  a  judgment  was  rendered  that  the  de- 
fendant pay  a  fine  of  one  dollar,  and  costs,  to  be  taxed.  It  is 
now  insisted  that  the  circuit  court  erred  in  refusing  to  dismiss 
the  action,  because  it  did  not  appear  that  the  complaint  was 
filed  by  a  person  authorized  by  chapter  192,  above  referred  to, 
to  make  it.  It  is  said  that  the  justice  was  expressly  prohibited 
from  issuing  any  summons  in  the  action  except  upon  a  com- 
plaint first  made  and  filed  with  him  by  a  person  authorized  to 
make  the  complaint  under  that  statute.  •  We  think  this  objec- 
tion is  well  taken  and  must  prevail. 

Chapter  192,  in  substance,  provides  that  no  summons  or 
other  process  shall  thereafter  be  issued  by  any  justice  of  the 
peace  in  an  action  to  recover  a  penalty  or  fine,  unless  a  com- 
plaint  shall  he  made  and  filed  with  such  justice  j?r^r  to  the 
issuing  of  the  process,  by  the  district  attorney,  or  a  member 
of  the  town  board  of  supervisors  residing  in  the  county 
where  such  penalty  was  incurred,  except  where  the  right  of 
making  such  complaint  is  expressly  conferred  by  statute  on 
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other  persons;  and  that  no  appeal  shall  be  taken  on  behalf  of 
the  state,  in  such  actions,  either  to  the  county,  circuit  or 
supreme  court,  from  a  judgment  rendered  against  the  state, 
except  upon  the  authority  of  the  district  attorney,  and  upon 
giving  such  bond  as  is  required  of  private  parties  in  similar  ap- 
peals. The  object  of  the  statute  is  manifest.  It  is  to  prohibit 
a  justice  from  taking  jurisdiction  of  this  class  of  actions  ex- 
cept where  a  complaint  on  behalf  of  the  state  is  made  by  a 
duly  authorized  officer.  Irresponsible  parties  sometimes  in- 
stituted these  prosecutions  in  the  name  of  the  state  to  subserve 
personal  interest  or  gratify  personal  feeling.  The  legislature 
intended  to  prevent  this  by  enacting  the  above  statute;  there- 
fore the  legislature  required  by  this  law  that  a  complaint 
should  be  made  and  filed  with  the  justice  by  an  officer  desig- 
nated, before  the  justice  should  issue  any  process. 

The  statute  evidently  contemplated  that  a^complaint  should 
be  made  by  such  officer  as  irt  criminal  cases  before  the  justice 
had  power  to  issue  the  summons.  Consequently  it  was  essen- 
tial it  should  affirmatively  appear  that  the  complaint  was  made 
by  one  of  the  officers  designated  in  the  law,  just  as  in  an  in- 
formation for  a  criminal  offense  it  should  appear  that  it  was 
presented  by  the  proper  officer.  In  no  other  way  can  the 
object  and  purpose  of  this  statute  be  accomplished.  It  is  pos- 
sible that  the  law  in  this  regard  is  changed  by  section  3298  of 
the  Revised  Statutes,  and  that  an  action  for  a  penalty  may 
now  be  instituted  by  the  oral  direction  of  the  officer.  However 
that  may  be,  it  is  impossible,  as  it  seems  to  us,  to  mistake  the  in- 
tent of  chapter  192.  It  should  affirmatively  appear  that  a  com- 
plaint was  made  and  filed  by  an  officer  with  the  justice,  before 
the  summons  could  issue.  This  was  a  matter  which  went  to 
the  very  jurisdiction  of  the  justice  over  the  proceeding,  and 
could  neither  be  waived  nor  cured  by  the  appearance  of  the 
defendant.  The  statute  was  enacted  to  carry  out  a  public 
policy,  and  in  order  to  prevent  this  class  of  actions  from  being 
instituted  except  by  a  duly  authorized  officer.    This  being  the 
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case,  the  objection  that  the  complaint  was  not  made  by  either 
of  the  officers  to  whom  the  duty  of  making  it  was  committed, 
is  an  insuperable  one  and  must  prevail. 

It  is  insisted,  in  answer  to  this  view,  that  as  the  record  is 
silent  upon  the  subject  we  must  presume  that  the  complaint 
was  made  and  filed  by  a  person  authorized  to  institute  the  suit. 
We  can  make  no  such  presumption  under  the  statute.  It 
must  appear  affirmatively  that  this  was  the  case,  in  order  to 
give  the  justice  jurisdiction  in  the  action.  This,  as  we  have 
said,  is  the  plain  intent  of  this  statute. 

It  follows  that  the  judgment  of  the  circuit  court  must  be 
reversed,  and  the  cause  be  remanded,  with  directions  to  dismiss 
the  complaint. 

By  the  Court. —  So  ordered. 


Kekp  vs.  Oatlix,  imp. 

Same  vs.  Same.^ 

Jvkne  1  —  Jam  23, 1880. 

Summons.     (1)  Proof  of  service:     Presumption  as  to    date  of  serciee. 

(2)  Form  of  affidavit. 
Proof  op  no  Answer,  etc.    (3)  No  affidavit  required.    (4)  When  proof 

need  not  he  filed. 
Foreclosure  op  Mortgage.    (5)  Allowance  of  solicitor's  fees, 

1.  Where  the  affidavit  of  personal  service  of  summons  by  a  person  other 

than  the  sheriff,  being  otherwise  regular,  fails  to  state,  in  the  body 
thereof,  the  date  of  such  service,  the  legal  presumption  is  that  service  was 
made  on  the  day  \hQ  jurat  bears  date;  and  the  proof  of  service  is  suffi- 
cient. 

2.  An  affidavit  of  service,  annexed  to  the  summons  and  not  indorsed  upon  it, 

is  entitled  in  the  action,  and  states  that  the  affiant  "  personally  served 
the  annexed  summons  and  the  complaint  in  the  above  entitled  action, 
upon  the  above  named  defendant  X,"  etc.,  and  that  affiant  "knows  the 
p3rson  so  served  to  ba  the  above  named  defendant  X."    Held,  that  it 
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sufficiently  shows  the  identity  of  the  person  served  with  the  defendant 
named  in  the  summons. 

3.  Sec.  2891,  R.  S.,  which  authorizes  the  plaintiff,  in  certain  cases,  to  apply 

for  judgment  on  proof  that  no  answer  or  demurrer  has  been  received, 
does  not  require  such  proof  to  be  made  by  affidavit;  and  a  paper  in  the 
form  of  an  affidavit,  but  with  an  erroneous  venue  in  the  caption,  may 
nevertheless  be  sufficient  proof  as  an  oath. 

4.  Subd.  2  of  said  sec.  2891  does  not  require  the  proof  of  "no  answer,"  to 

be  filed  with  the  clerk  where  the  apphcation  for  judgment  is  made  to  the 
court,  and  not  to  the  clerk;  and  where  the  judgment  in  such  a  case  re- 
cites that  no  answer,  demurrer  or  notice  of  appoarance  had  been  served, 
the  presumption,  in  the  absence  of  any  affidavit  in  the  record,  would 
probably  be  that  the  default  was  found  on  sufficient  proof. 

5.  It  is  within  the  sound  discretion  of  the  court  in  which  a  mortgage  is  fore- 

closed, to  determine  whether  the  whole  or  any  part  of  the  sum  stipulated 
in  the  mortgage  for  solicitor's  t^ea  shall  be  included  in  the  judgment; 
and  it  seetns  that  if  the  mortgagee  appears  in  and  conducts  the  action  in 
his  own  person,  without  employing  a  solicitor,  nothing  should  be  al- 
lowed him  under  such  a  stipulation;  but  this  court  refuses  to  reverse  or 
modify  a  judgment  a'!owing  the  full  sum  so  stipulated  ((50),  although 
the  plaintiff  appeared  in  the  suit  in  his  own  person  and  not  by  solicitor, 
where  the  question  of  such  allowance  was  not  in  any  way  contested  in 
the  court  below. 


APPEALS  from  the  Circuit  Court  for  Pierce  County. 

The  def endan t  appealed  from  j udgmeuts  of  foreclosure.  The 
case  is  stated  in  the  opinion. 

G.  L.  Gatlin,  for  the  appellant: 

1.  The  aflSdavit  of  service  is  fatally  defective  in  that  it  fails  to 
show  the  time  of  such  service.  Pollard  v.  Wegener,  13  Wis., 
569;  Knox  v.  Miller,  18  id.,  397;  Sayles  v.  Davis,  20  id.,  302: 
Northvup  V.  Shepjiard,  23  id.,  513;  Grander  v.  Rosecrance,  27 
id.,  488;  Mattesonv.  Smith,  37  id.,  333.  2.  The  order  of  ref- 
erence was  made,  and  the  judgment  rendered,  without  due 
proof  of  appellant's  default.  Sec.  2891,  R.  S.,  requires  such 
proof  to  be  made  and  filed.  The  only  proof  of  such  default 
disclosed  in  the  record  consists  of  the  two  pretended  affidavits, 
in  each  of  which  the  venue  is  laid  in  Fond  du  Lac  county, 
while  the  jurat  is  signed  "J.  B;  Jensen,  Clerk  Circuit  Court.'' 
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Such  statement  of  the  venue  is  prima  facie  evidence  of  the 
place  where  the  affidavit  was  taken.  Cook  v.  Stoats^  18  Barb., 
407;  Lanev.  Morse^  6  How.  Pr.,  394;  Belden  v.  Devoe^  12 
Wend.,  225,  n.;  3  Hill,  461.  But  this  court  will  take  judicial 
notice  that  J.  B.  Jensen  is  clerk  of  the  circuit  court  for  Pierce 
county  (Alexander  v,  Bumham^  18  Wis.,  199);  and  the  record 
itself  discloses  the  fact,  the  judgment  reciting  a  reference  to 
"J.  B.  Jensen,  clerk  of  this  court."  The  clerk  of  the  circuit 
court  is  a  county  officer,  and  authorized  to  administer  oaths 
only  in  his  county.  Sec.  4080,  R  S.  The  affidavits  were  there- 
fore nullities,  Davis  v.  Bich^  2  How.  Pr.,  86;  Sandlandv, 
Adams^  id.,  127;  Snyder  v.  Olmsted^  id.,  181;  Cook  v.  Staats, 
supra.  The  recitals  in  the  record  that  due  proof  of  the*  service 
and  of  the  default  were  made  and  filed,  may  be  impeached  by 
the  record  itself  or  by  evidence  alimide.  Pollard  v.  Wege- 
ner, supra;  Rape  v.  Ileaton,  9  Wis.,  328;  Carrv.  Bank,  16  id., 
50.  3.  Plaintiff,  having  prosecuted  the  suit  in  person,  was  not 
entitled  to  a  solicitor's  fee.  2  Jones  on  Mortg.,  §  1606;  Patter- 
son V,  Donner,  48  Cal.,  369.  4.  In  one  of  the  cases  the  affi- 
davit of  service  ia  not  upon  the  summons,  but  upon  a  separate 
paper  attached  thereto.  It  is  entitled,  and  refers  to  the  person 
served  as  the  above  named  defendant,  but  fails  to  identify  him 
with  the  defendant  Tunned  in  the  summons.  "  The  practice  of 
allowing  process  to  be  served  by  persons  other  than  the  officer 
of  the  law  or  his  deputy,  acting  under  oath,  is  a  relaxation  of 
the  common-law  rule;  and  no  presumption  is  to  be  indulged 
in  such  cases  upon  facts  which  are  not  wholly  inconsistent 
with  any  other  hypothesis  than  t!iat  the  service  was  legally  and 
properly  made."  Sayles  v.  Datis,  supra.  See  also  MaUeson 
V.  Smith,  Knox  v.  Miller  and  Northrup  *o.  Shephard.  supra. 
For  the  respondent  there  was  a  brief  by  Vilas  i&  Bryant, 
and  oral  argument  by  Wm.  F.  Vilas. 

Lyon,  J.    Each  of  these  actions  was  brought  to  foreclose 
a  mortgage  executed  by  the  defendant  Catlin  to  the  plaintiff; 
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and  the  usual  judgment  of  foreclosure  was  rendered  therein. 
Catlin  made  default  in  both  cases,  and  has  appealed  from  both 
judgments.  The  errors  assigned  for  the  reversal  of  the  judg- 
ments will  be  considered  in  their  order. 

1.  The  summons  and  complaint  in  each  action  was  person- 
ally served  on  the  defendant  Catlin  by  a  person  other  than 
the  sherifif,  who  made  an  affidavit  of  such  service  in  each  case. 

First.  In  one  of  the  cases  the  affidavit  of  service  is  indorsed 
upon  the  summons,  and  complies  fully  with  the  statute  in  that 
behalf  (R.  S.,  sec.  2642),  except  that  the  time  of  service  is  not 
stated  in  the  body  of  the  affidavit.  This  omission  is  assigned 
as  error.  Th^pirat  shows  the  date  of  signing  and  swearing 
to  the  affidavit,  which  was  several  months  before  the  judgment 
was  rendered.  T\\q  jurat  must  be  read  with  the  body  of  the 
affidavit;  indeed,  without  it  the  paper  signed  by  the  person 
who  served  the  summons  and  complaint  is  not  an  affidavit 
We  think  the  legal  presumption  is  that  the  service  was  made 
on  the  day  the  jurat  bears  date.  Certainly  it  could  not  have 
been  made  after,  although  it  might  have  been  made  before, 
that  date.  Reading  the  body  of  the  affidavit  and  )^q  jurat  to- 
gether, it  seems  to  us  that  the  statute  has  been,  substantially 
complied  with.  No  object  sought  by  the  requirement  of  the 
statute  in  this  behalf  will  fail  of  accomplishment  if  this  is 
held  a  good  affidavit  of  service.  The  cases  in  this  court  cited 
by  the  learned  counsel  for  the  appellant,  to  show  the  insuffi- 
ciency of  the  affidavit,  all  relate  to  the  place  or  manner  of 
service,  or  the  existence  of  facts  which  would  authorize  other 
than  personal  service.  In  none  of  those  cases  was  there  any- 
thing on  the  face  of  the  affidavit  itself  to  supply  the  omission 
held  fatal  to  the  service,  while  in  this  case  the  omission  in  the 
body  of  the  affidavit  is  supplied  by  the  jurat.  It  is  believed 
that  those  cases  are  not  in  conflict  with  our  ruling  on  the  suffi- 
ciency of  the  proof  of  service  in  the  case  under  consideration. 

Second.  In  the  other  case  the  affidavit  of  service  complies 
fully  with  the  statute,  but  it  is  annexed  to  the  summons  in- 
VoL.  XLIX.  — 44 


Digitized  by  LjOOQ IC 


690  SUPREME  COURT  OF  WISCONSIN, 

Reed  vs.  Catlin,  imp. 

-  ■  —  ■ —  ■  .1  — ■—  ,„.,,,  ,f 

Stead  of  being  indorsed  upon  it,  as  in  the  former  case,  and  is 
entitled  in  the  action.  The  appellant  is  referred  to  therein  as 
"the  above-named  defendant  Francis  P.  GatlinP  It  is  said 
that  this  reference  fails  to  identify  the  person  served  with  the 
defendant  of  the  same  name  against  whom  the  summons  was 
issued.  It  is  suflScient  to  say  that  we  perceive  no  force  in  the 
point.  We  think  the  affidavit  shows  a  valid  service  upon  the 
appellant. 

2.  Each  record  contains  an  affidavit  by  the  plaintiff  of  the 
non-appearance  of  the  appellant  and  his  failure  to  answer 
within  the  time  required  bylaw,  The  venue  of  these  affidavits 
in  the  caption  is  "  Fond  dn  Lac  County,"  whereas  the  affi- 
davits were  sworn  to  before  the  clerk  of  the  district  court  of 
Pierce  county  on  the  day  the  judgments  were  signed.  It  is 
manifest  that  they  were  sworn  to  in  the  latter  county.  Error 
is  alleged  upon  these  affidavits  because  of  such  mistake  in  the 
venue.  It  is  sufficient  to  say  that  the  statute  (R  S.,766,  sec  2891) 
authorizes  the  plaintiff  to  apply  to  the  court  for  judgment  in 
such  cases,  on  proof  (among  other  things)  that  no  answer  or 
demurrer  has  been  received.  The  statute  does  not  require  an 
affidavit,  and  under  the  decisions  of  this  court  the  defective 
affidavits  are  valid  as  oaths,  and  competent  proof  of  the  facts 
stated  in  them.  Barns  v,  Doyle^  28  Wis.,  460;  Ball  v.  Bowe^ 
ante^  p.  495. 

Moreover,  both  judgments  recite  that  no  answer,  demurrer 
or  notice  of  appearance  had  been  served  by  the  appellant.  In 
.  the  absence  of  the  affidavits,  probably  the  presumption  would 
be  that  the  court  found  the  fact  of  such  default  on  other  legal 
and  sufficient  proof  not  preserved  in  the  record.  The  statute 
last  cited  (section  2891,  subd.  1)  requires  that  such  proof  be 
filed  with  the  clerk  in  cases  in  which  the  clerk  may  enter  judg- 
ment on  default.  Such  filing  is  a  condition  precedent  to  the 
authority  of  the  clerk  to  enter  the  judgment.  The  clerk  is  not 
a  judicial  officer,  and  in  the  absence  of  the  required  proof  from 
the  record  there  is  no  presumption  that  it  was  presented  to  him. 
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The  validity  of  such  a  judgment  must  therefore  be  determined 
by  the  record  alone.  Hence  the  necessity  of  the  requirement 
that  the  proof  be  filed  with  the  clerk.  The  second  subdivision 
of  the  section  authorizes  the  plaintiff  to  apply  to  the  court  for 
judgment  in  other  actions  wherein  the  defendant  has  made  de- 
fault, "upon  the  like  proof."  The  application  for  judgments 
in  these  cases  was  made  under  that  subdivision.  The  words 
"upon  the  like  proof,"  contained  therein,  evidently  mean  upon 
proof  of  the  facts  required  to  be  shown  in  subdivision  1  of 
the  section,  which  confers  authority  upon  the  clerk  to  enter 
judgment  in  certain  cases  on  default.  We  do  not  think  sub- 
division 2  requires  that  such  proofs  be  filed.  There  is  no 
necessity  that  they  should  be  filed,  because  they  are  made  in 
court,  and  their  sufficiency  is  determined  by  the  court  in  the 
first  instance.  These  observations  do  not  apply  to  proof  of 
service  of  process.  That  must  be  in  writing  in  all  cases,  and 
is  of  course  an  essential  part  of  the  record.  We  are  speaking 
of  the  proof  of  default  alone. 

3.  Each  mortgage  contains  a  covenant  that  the  mortgagor 
will  pay  $50  solicitor's  fees  in  case  the  mortgage  is  foreclosed, 
and  that  sum  was  included  in  each  judgment.  The  plaintiff* 
appeared  in  the  action  in  person,  and  the  records  do'  not  show 
that  he  employed  a  solicitor.  It  is  claimed  that,  under  these 
circumstances,  the  allowance  of  the  stipulated  solicitor's  fees 
is  error.  The  validity  of  such  covenants,  if  reasonable  in 
amount  and  made  in  good  faith,  has  frequently  been  main- 
tained by  this  and  other  courts.  Tallinan  v.  Truesdell^  3 
Wis.,  44:3,  and  cases  cited  in  Judge  Dixon's  note.  But, 
because  of  the  unequal  terms  upon  which  the  parties  to  a 
mortgage  often  meet,  covenants  for  excessive  solicitor's  fees 
are  sometimes  exacted  and  given;  hence,  the  courts  closely 
scrutinize  such  covenants,  and  relieve  against  them  if  the 
stipulated  sums  are  excessive.  Presumably,  such  covenants 
are  made  with  reference  to  the  costs  given  by  law  (tUtchcoch 
V.  Merrick^  15  Wis.,  522);  and  if  the  stipulated  amount  is  a 
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suflScient  indemnity  for  solicitor's  services,  it  seems  the  court 
may  refuse  to  allow  statutory  costs.  Boyd  v.  Sumner^  10 
Wis.,  41. 

The  cases  above  cited  and  others  establish  the  rule  that  the 
stipulated  sum  for  solicitor's  fees  is  not  to  be  included  in  the 
foreclosure  judgment  stricti  jurin^  but  the  court,  in  the  exer- 
cise of  a  sound  disccetiou,  will  consider  the  stipulation  with 
reference  to  the  taxable  costs,  and  will  allow  such  sum  pursu- 
ant to  the  stipulation  (giving  or  refusing  costs)  as  under  the 
circumstances  of  the  case  shall  be  considered  equitable.  Such 
a  covenant  is  intended  as  an  indemnity  for  the  expenses  which, 
presumably,  the  mortgagee  must  incur  for  professional  services 
in  the  action  in  case  the  mortgage  shall  be  foreclosed;  and  we 
are  strongly  inclined  to  the  opinion  that  if  the  mortgagee 
appear  in  the  foreclosure  action  in  propria  persona^  and  con- 
duct it  himself,  without  employing  a  solicitor,  nothing  should  be 
allowed  under  a  covenant  to  pay  a  specified  sum  for  solicitor's 
fees.  But  it  may  well  be  that  a  mortgagee  so  appears,  and 
yet  employs  a  solicitor  who  does  not  appear  of  record,  whose 
services  are  worth  the  stipulated  sum.  In  such  a  case  we  can 
scarcely  say  that  it  is  error  to  enforce  the  stipulation. 

The  allowance  or  disallowance  of  the  stipulated  sum  as 
solicitor's  fees,  being  within  the  discretion  of  the  trial  court, 
to  be  exercised  on  equitable  principles,  it  is  manifest  that  such 
discretion  should  be  invoked  before  this  court  can  review  the 
judgment  in  that  behalf.  The  judgments  in  the  present  cases 
went  by  default.  Had  the  defendant  moved  the  circuit  court 
in  due  time  to  deduct  from  them  the  sums  allowed  pursuant 
to  the  covenants,  the  parties  could  have  litigated  the  question 
whether  the  plaintiff  is  or  is  not  entitled  to  such  allowances. 
They  could  then  have  put  the  court  in  possession  of  all  the 
facts  material  to  a  proper  determination  of  the  question,  and 
the  court  would  have  granted  or  refused  the  motions  accord- 
ing to  the  equities  of  the  cases  as  established  by  the  proofs. 
Had  the  question  been  litigated  on  the  trials  or  on  motions  to 
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modify  the  judgments,  and  bad  the  proofs  been  preserved  in 
the  records,  we  could  determine  whether  the  discretion  of  the 
court  was  properly  or  improperly  exercised.  But  on  the 
records  before  us  we  cannot  say  whether  the  plaintiff  was  or 
was  not  entitled  to  the  stipulated,  solicitor's  fees.  Hence,  as 
the  records  are  made  up,  we  are  unable  to  say  that  it  was  error 
to  include  the  stipulated  sums  in  the  judgments. 

Moreover,  we  do  not  know  but  that  proof  was  made  of  facts 
which  clearly  entitle  the  plaintiff  to  the  judgments  he  obtained. 
The  records  disclose  nothing  to  the  contrary.  The  effect  of 
reversing  these  judgments  for  the  error  alleged  would  be  to 
permit  a  defendant  in  a  foreclosure  judgment  to  wait  until  the 
period  of  redemption  had  elapsed,  and  until  the  mortgaged 
premises  had  beeu  sold  and  paid  for,  the  sale  confirmed,  and 
the  purchaser  let  into  possession,  and  then  to  appeal  and  have 
a  reversal  of  the  judgment  for  some  latent  error  not  disclosed  in 
the  record,  and  which,  had  the  trial  court  been  informed  of  it, 
would  have  been  corrected  at  once,  thus  giving  the  defendant 
another  year  in  which  to  redeem,  and  on  failure  to  redeem 
rendering  another  sale  necessary.  A  practice  leading  to  results 
so  unjust  cannot  be  tolerated.  It  was  suggested  in  the  argu- 
ment that  were  the  judgments  modified  instead  of  being  re- 
tersed,  these  results  would  not  follow.  "We  have  grave  doubts 
whether  the  suggestion  is  correct,  but  do  not  determine  the 
point. 

"We  think  none  of  the  alleged  errors  are  well  assigned,  and 
must  therefore  aflSrm  both  judgments. 

By  the  Court. —  Judgments  affirmed. 
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Smith  vs.  Tiie  City  of  Oconomowoo  and  another. 

June  2  —  June  23,  1880, 
Injunction. 

Where  the  marshal  of  a  city  had  been  directed  by  the  city  government  to 
remove,  as  unlawful  obstructions  in  a  highway,  a  fence  and  a  storm  door 
in  front  of  plain tiflTs  dweUing  house  in  said  city:  Held,  that  equity 
would  not  interfere  before  plaintifiTs  right  was  established  at  law,  the 
case  not  being  one  in  which  he  would  suffer  any  irreparable  or  very  con- 
siderable injury,  or  one  which  could  not  be  readily  and  speedily  repaired, 
and  compensated  by  damagss.  Wilson  v.  Mineral  Point,  39  Wis.,  160, 
distinguished. 

APPEAL  from  the  Circuit  Court  for  Waukeslui  Countj. 

The  City  of  Oconomowoc  and  Silas  M.  Sherwood^  marshal 
of  said  city,  the  defendants  herein,  appealed  from  a  judgment 
by  which  they  were  perpetually  restrained  from  removing  a 
fence  and  storm  door  in  front  of  a  building  belonging  to 
plaintiff.    The  case  is  stated  in  the  opinion. 

The  appeal  was  submitted  upon  tlie  brief  of  Edwin  Hurl- 
hut  for  the  appellants,  and  that  of  Warham  Parks  for  the 
respondent. 

To  the  point  that  respondent  was  entitled  to  equitable  re- 
lief, his  counsel  cited  High  on  Inj.,  §§  393,  395,  399;  Dillon 
on  M.  C,  §  728;  Tmatees  of  Ev,  Soc.  v.  ffcessli,  13  "Wis.,  348; 
Wilson  V.  Mineral  Point,  39  id.,  166. 

Taylor,  J.  This  action  is  brought  to  obtain  a  perpetual  in- 
junction  against  the  appellants,  restraining  them  from  remov- 
ing a  certain  fence  and  storm  door  in  front  of  the  plaintiff's 
building  situate  in  the  city  of  Oconomowoc.  The  complaint 
alleges  that  the  city  officers  have  threatened  to  remove  the 
same,  as  an  obstruction  in  one  of  the  streets  of  said  city,  and 
to  take  possession  of  the  strip  of  land  on  which  said  fence  and 
door  stand,  as  a  part  of  a  public  street  in  said  city.      The 
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answer  claims  that  the  storm  door  and  fence  are  within  the 
limits  of  one  of  the  public  streets  of  said  city,  and  an  en- 
croachment thereon,  and  that  the  city  directed  its  marshal  to 
remove  the  same  out  of  the  limits  of*  such  street. 

Without  entering  upon  the  discussion  of  the  evidence  in  this 
case,  it  is  sufficient  to  say  that  it  is  very  doubtful  whether  the 
plaintiff  has  the  right  to  maintain  the  fence  and  door  in  the 
place  where  they  are  situated;  and  as  the  complaint  does  not 
show  that  the  plaintiff  will  suffer  any  irreparable  injury,  or 
even  any  considerable  injury,  by  their  removal,  incase  the  city 
should  fail  to  show  a. right  to  remove  the  same,  we  are  of 
opinion  that  the  court  should  have  dismissed  the  action  as  not 
properly  within  the  equity  powers  of  the  court.  The  city 
must  be  supposed  to  be  abundantly  able  to  pay  any  damage 
which  the  plaintiff  may  sustain  if  its  officers  shall  remove  the 
fence  and  door,  and  as  the  complaint  does  not  show  that  the 
plaintiff  will  be  greatly  incommoded  in  the  use  and  occupation 
of  his  premises  by  their  removal,  he  should  be  left  to  his  ordi- 
nary action  at  law,  both  to  establish  his  right  and  to  recover  his 
damages.  If  this  action  can  be  maintained  in  a  court  of  equity, 
then  every  threatened  trespass  upon  real  estate,  of  the  most 
trivial  kind,  will  be  a  ground  for  a  suit  in  equity  to  restrain 
such  trespass.  If  this  action  can  be  sustained,  then  every 
attempt  on  the  part  of  town  or  county  officers  to  remove  ob- 
structions from  the  highways  of  such  towns  or  counties  may 
be  restrained  by  a  court  of  equity,  without  first  having  the 
legal  right  determined  in  an  action  at  law. 

In  cases  of  this  nature  there  is  no  reason  for  the  interference 
of  a  court  of  equity  in  the  first  instance.  The  threatened  dam- 
age being  such  as  can  well  be  compensated  in  damages  in  an 
action  at  law,  the  legal  rights  of  the  parties  should  be  deter- 
mined in  such  an  action.  Ordinarily,  one  action  at  law  will 
determine  the  matter.  It  will  be  time  enough  for  the  plaint- 
iff to  invoke  the  restraining  arm  of  a  court  of  equity  when  he 
shall  have  established  his  right  by  a  judgment  in  an  action  at 
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law  for  an  actual  trespass  committed,  and  when,  notwithstand- 
ing such  judgment,  the  city  and  its  authorities  shall  threaten 
to  repeat  the  trespass. 

The  complaint  and  evidence  in  this  case  disclose  nothing  but 
a  threat  on  the  part  of  the  city,  under  a  claim  of  right,  in 
order  to  protect  its  streets  from  illegal  obstructions  and  en- 
croachments, to  do  an  act  which,  if  not  authorized,  would  be  a 
trespass  upon  the  plaintiff's  realty  resulting  in  but  slight 
damages,  and  not  in  any  way  doing  what  in  the  law  is  termed 
an  irreparable  injury  to  his  property.  It  is  not  like  the  case 
of  Wilson  V.  The  City  of  Minei'dl  Pointy  39  Wis.,  160.  In 
that  case  the  city,  by  its  officers,  threatened  to  opeu  a  street 
through  the  plaintiff 's  garden  and  grounds,  and  to  destroy  his 
shrubbery,  fruit  and  ornamental  trees  —  a  damage  which 
might  bo  compensated  in  money,  but  a  destruction  of  prop- 
erty which  could  not  be  restored  to  its  former  condition,  by 
the  labor  of  man  alone,  nor  with  his  labor  aided  by  the  forces 
of  nature,  except  after  the  lapse  of  many  years. 

In  the  present  case,  the  threatened  damages  were  trifling 
and  could  be  easily  compensated  in  money,  and  the  threatened 
destruction  of  property  was  such  that  it  could  bo  readily  re- 
stored to  its  former  condition  by  human  labor.  In  a  case  of 
this  kind,  especially  when  the  rights  of  the  parties  are  doubt- 
ful and  undetermined,  and  the  act  complained  of  is  one  which 
the  municipal  authorities  have  determined  should  be  done  to 
protect  the  rights  of  the  public  in  the  streets  and  public 
grounds,  a  court  of  equity  should  not  interfere  in  the  first  in- 
stance to  prevent  the  performance  of  the  act,  but  leave  the 
party  to  his  remedy  at  law,  if  the  authorities  proceed  to 
execute  the  order  made  by  them.  This  case  does  not  present 
as  strong  a  case  for  the  interference  of  a  court  of  equity  as  the 
case  of  The  Town  of  Sheboygan  v.  The  Sheboygan  dk  Fond 
du  Lac  Railroad  Co.^  21  Wis.,  667;  and  in  that  case  this  court 
held  that  a  court  of  equity  should  not  interfere  to  restrain  the 
defendant  until  the  rights  of  the  parties  had  been  settled  in  an 
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action  at  law.  See,  also,  JuM  v.  Town  of  Fox  Lake^  28  Wis., 
583,  and  what  is  said  by  Justice  Lyox  in  the  case  of  Wilson 
V,  The  City  of  Mineral  Pointy  supra. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  that  court 
to  dismiss  the  plaintiff's  complaint. 


Howe  vs.  Carpenter. 
June  2  —  June  23,  1880, 


Penalty  for  Usury.    (1)    What  delivery  of  propeHy  must  be  shown. 
(2)  What  constitutes  a  delivery  of  real  propeHy, 

1.  Under  a  statute  which  provides  that  every  person  who,  for  a  loan  or  for- 

bearance of  money,  **  shall  have  paid  or  rfg/i»erei  any  greater  sum  or 
value"  than  is  allowed  by  law,  may  recover  ** treble  the  amount  of 
money  so  paid  or  value  received  "  in  excess  of  the  legal  rate,  the  delivery 
of  the  property  as  for  usurious  interest  must  be  such  a  delivery  as  passes 
the  title;  and  a  delivery  of  the  possession  of  real  estate  under  an  agi-ee- 
mentto  transfer  the  title,  is  not  a  sufficient  delivery  to  sustain  an  a^ition 
mider  this  statute. 

2.  Where  the  grantee  of  land  by  deed  absolute  on  its  face,  executes  to  the 

grantor  a  cotemporaneous  bond  for  a  reconveyance  on  repayment  of  a 
certain  sum,  and,  after  default  in  payment,  the  bond  is  destroyed  by 
mutual  consent,  and  possession  of  the  land  given  to  such  grantee  in 
pursuance  of  a  new  contract  including  a  parol  agreement  of  the  grantor 
to  surrender  all  claim  upon  the  land,  such  delivery  of  possession  does  not 
pass  the  title,  nor  is  the  grantor  estopped,  by  his  destruction  of  the  bond, 
from  denying  that  the  title  passed  by  the  deed. 

APPEAL  from  the  Circuit  Court  for  Fau  Claire  County. 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"The  plaintiff  recovered  a  judgment  in  the  court  below  for 
the  sum  of  $420.06,  being  three  times  $140.02,  which  the 
plaintiff  claimed  to  have  paid  the  defendant  as  usurious  in- 
terest upon  a  loan  of  money  theretofore  made  by  the  plaintiff 
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from  said  defendant.  The  evidence  establishes  the  following 
facts:  That  on  the  3d  day  of  January,  1878,  the  plaintiff 
borrowed  of  the  defendant  the  sum  of  $360,  and  previous  to 
that  date  he  had  borrowed  an  amount  which,  with  the  interest, 
added  to  the  sum  of  $360,  made  in  all  the  sum  of  $i63.69; 
that,  to  secure  the  payment  of  this  sum,  with  interest  at  ten 
per  cent,  the  plaintiff  executed  and  delivered  to  the  defendant 
a  warranty  deed  of  his  farm,  containing  160  acres  of  land,  the 
defendant  giving  him  at  the  same  time  a  bond  for  a  deed  of 
said  land,  conditioned  that  upon  the  payment  of  $1:63.69,  one- 
half  in  the  succeeding  fall,  and  the  othor  half  in  one  year 
from  the  date  thereof,  with  interest  at  ten  per  cent,  the  de- 
fendant would  convey  said  farm  to  the  plaintiff;  that  at  the 
time  such  loan  was  made,  and  the  deed  and  the  bond  executed, 
the  plaintiff  also  gave  to  the  defendant  his  two  promissory 
notes  —  one  for  $62.73,  due  February  3,  1879,  with  interest  at 
ten  per  cent,  and  one  for  $77.27,  due  ten  months  after  date, 
with  interest  at  ten  per  cent;  and  that  these  notes  were  given 
for  usurious  interest  on  the  said  sum  of  $463.69,  which  the 
plaintiff  had  borrowed  of  the  defendant,  and  the  payment 
of  which  he  had  secured  by  the  deed  of  his  farm. 

"The  evidence  further  shows  that  the  plaintiff  never,  in  fact, 
paid  in  money  any  part  of  the  $163.69,  or  of  the  two  usuri- 
ous notes;  that  the  farm  which  the  plaintiff  conveyed  to  the 
defendant  to  secure  the  payment  of  said  $i63.69  was,  at  the 
date  of  such  conveyance,  incumbered  by  mortgages  and  judg- 
ments which  were  previous  liens,  and  which,  on  the  23th  day 
of  January,  1870,  when  the  plaintiff  claims  he  sold  said  farm 
absolutely  to  the  defendant,  amounted  to  about  the  sum  of 
$3,120.  In  addition  to  this  sum  there  were  the  unpaid  taxes 
of  1877  and  1878,  amounting  to  the  sum  of  $64.12,  making 
the  incumbrances  on  the  farm,  January  23th,  1879,  about 
$3,184,  over  and  above  what  was  due  the  defendant  upon  the 
loan  of  $463.69,  which,  with  the  interest  added,  amounted  at 
that  date  to  $512.21;  making  the  whole  amount  of  the  incura- 
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brances  on  the  farm  January  25tli,  1879,  $3,696.21,  or  nearly 
that  sum,  without  including  the  amount  of  the  two  usurious 
notes  for  $140  and  interest. 

"The  evidence  further  shows  that  on  the  25th  day  of  January, 
1879,  the  plaintiff  agreed  to  surrender  all  his  right  to  the  farm 
to  the  defendant,  in  consideration  that  tjie  defendant  would 
obligate  himself  to  pay  all  the  previous  incumbrances  thereon, 
and  save  him  harmless  as  to  all  such  incumbrances,  and  release 
the  plain  tiff  from  the  payment  of  the  said  sum  of  $463.69  and 
interest,  and  surrender  to  the  plaintiff  the  two  usurious  notes 
above  mentioned;  and  that,  in  pursuance  of  this  agreement, 
the  defendant  gave  to  the  plaintiff  his  contract,  under  seal,  to 
pay  all  said  incumbrances,  and  the  duplicate  bonds  for  a  deed 
of  the  farm,  from  the  defendant  to  the  plaintiff,  were  sur- 
rendered and  destroyed  by  the  parties.  The  two  usurious  notes 
were  also  surrendered  to  the  plaintiff,  and  the  possession  of 
the  farm  was  thereupon  delivered  to  the  defendant,  who  has 
ever  since  remained  in  possession  thereof.  This  last  trans- 
action between  the  parties  is  relied  upon  bj''  the  plaintiff  to 
show  that  he  has  paid  the  two  usurious  notes,  for  which  he 
claims  to  recover  treble  the  amount  thereof  in  this  action." 

After  the  testimony  was  closed,  defendant  requested  the 
court  to  direct  a  verdict  in  his  favor.  The  court  refused  to 
give  such  direction,  and  instructed  the  jury  that  the  surrender 
of  the  bond  for  a  deed,  with  the  possession  of  the  farm  under 
the  contract  of  January  2b,  1879,  and  the  transaction  of  that 
date,  amounted  to  such  a  payment  as  would  support  this 
action,  if  the  facts  were  as  claimed  by  plaintiff. 

There  was  a  verdict  for  the  plaintiff;  a  new  trial  was  re- 
fused; and  defendant  appealed  from  a  judgment  on  the  verdict. 

For  the  appellant  there  was  a  brief,  filed  in  behalf  of 
Campbell  cfe  Erwin^  his  attorneys,  signed  by  Levi  M.  VilaSy 
of  counsel,  and  oral  argument  by  jyTn  Vilas.  They  contended, 
inter  aliuj  that  the  deed  to  the  defendant  was  merely  a  mort- 
gage to  secure  payment  of  the  debt  of  $463,  and  conveyed  no 
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title.  BrinJcman  v.  Jones ^  44:  "Wis.,  498;  Sage  v.  McLaitgh- 
liuj  34  id.,  550;  Magoon  v.  Callahan^  39  id.,  141.  The  sub- 
sequent acts  and  agreement  of  the  parties  did  not  operate  to 
transfer  the  title  to  the  defendant.  Trimm  v.  Marshy  54  K 
Y.,  599;  Odell  V.  Montross,  68  id.,  499;  Heath  v.  Page,A& 
Pa.  St*,  130;  Brinkman  v,  JoneSy  supra.  They  amounted,  at 
most,  to  an  executory  contract  for  the  conveyance  of  the  title 
to  him.  Usury  must  have  been  actually  paid  before  a  cause 
of  action  arises  to  recover  it  back  under  the  statute.  Stevens 
V.  Lincoln^  7  Met.,  525;  Thames  v.  Cleaves^  7  Mass.,  361; 
Smith  V.  liohinsonj  10  Allen,  130.  And  where  the  payment 
is  made  in  specific  property,  the  property  must  be  so  delivered 
as  to  pass  the  title  to  it.  No  title  to  the  land  having  passed 
to  the  defendant,  this  action  cannot  be  maintained. 

For  the  respondent  there  was  a  brief  by  Meggett  <&  Teallj 
and  oral  argument  by  Mr.  Meggett.  They  argued  that  the 
agreement  of  January  25,  1879,  between  the  parties,  was  a  com- 
pletely executed  contract,  by  which  the  plaintiff  paid  with  his 
farm  all  his  indebtedness  to  defendant,  including  the  usurious 
interest  attempted  to  be  recovered  back  in  this  action.  By 
such  agreement  the  relation  of  debtor  and  creditor  ceased  to 
exist  between  the  parties;  and,  with  the  delivery  of  the 
farm  under  the  agreement,  the  prior  deed  to  the  defendant  be- 
came absolute.  The  plaintiff  is  estopped  from  denying  that 
such  was  the  effect  of  that  agreement,  by  his  surrender  of  the 
bond- or  defeasance.  Trull  v.  Skinner,  17  Pick.,  215.  The 
defendant  is  estopped  by  his  acts  in  procuring  such  sur- 
render, and  by  his  receiving  and  enjoying  the  benefits  of  the 
transaction  in  payment  of  the  debt  and  usury  claimed  by  him. 
2  TVashb.  R.  P.  (3d  ed.),  67;  Harrison  v.  Trustees,  12  Mass., 
456;  JF'alis  v.  Conway,  etc,,  Ins.  Co.,  7  Allen,  46;  Trull  i\ 
Skinner,  17  Pick.,  213. 

Taylor,  J.  There  is  a  dispute  between  the  appellant  and 
respondent  as  to  the  nature  of  the  final  transaction  above 
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described.  The  respondent  claims  that  he  sold  the  farm  to  the 
appellant  at  a  price  named,  $3,733;  that  this  snm  was  paid  by 
the  respondent  assuming  the  payment  of  the  incupabrances 
and  releasing  him  from  the  payment  of  the  said  sum  of  $463.69, 
and  the  interest,  and  from  the  payment  of  these  usurious  notes; 
and  that  the  incumbrances,  with  the  amount  due  on  the  loan 
of  $463.69,  and  the  usurious  notes,  amounted  to  said  sum  of 
$3,733.  The  appellant  claims  that  there  was  no  price  set  upon 
the  farm,  but  that  the  respondent,  having  declared  himself 
unable  to  pay  off  the  incumbrances,  proposed  that  he  should 
take  the  place  and  assume  the  payment  of  the  incumbrances, 
and  release  the  appellant  from  his  bond,  and  that  nothing  was 
said  about  the  payment  of  the  usurious  notes.  Under  the 
instructions  of  the  court  the  jury  must  have  found  that  the 
transaction  was  as,  stated  by  the  respondent;  and  as  there  is 
evidence  to  support  their  finding,  it  is  conclusive  upon  this 
appeal.  This  is  the  view  of  the  case  taken  by  the  learned 
counsel  for  the  appellant,  and,  admitting  that  the  transaction 
was  as  claimed  by  the  respondent,  he  insists  that  it  does  not 
show  a  payment  of  the  usurious  notes  by  the  respondent,  either 
in  money  or  land,  and  that  the  action  cannot,  therefore,  be 
maintained. 

The  action  is  brought  upon  section  1691,  R.  S.  1878,  which 
reads  as  follows:  "Every  person  who,  for  any  such  loan  or 
forbearance,  shall  have  paid  or  delivered  any  greater  sum  or 
value  than  is  above  allowed  to  be  received,  may,  by  himself  or 
his  personal  representative,  recover  in  an  action  against  the 
person  who  shall  have  taken  or  received  the  same,  or  his  per- 
sonal representative,  treble  the  amount  of  money  so  paid,  or 
value  delivered,  above  the  rate  aforesaid,  if  such  action  shall 
be  brought  within  one  year  after  such  payment  or  delivery.'' 

It  is  insisted  by  the  respondent  that  he  sold  his  farm  to  the 
appellant,  and  paid  these  usurious  notes  by  allowing  the  appel- 
lant credit  for  the  amount  of  the  same  as  a  part  of  the  pur- 
chase  price  agreed  to  be  paid  therefor  by  him.    The  learned 
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counsel  for  the  appellant  claims  that,  as  the  action  given  by  the 
statute  is  penal  in  its  nature,  the  statute  should  receive  a  strict 
construction,  and  nothing  short  of  actual  payment  of  the 
money  or  delivery  of  the  property  in  such  manner  as  to  pass 
the  title  to  the  party  receiving  the  same  upon  such  usurious 
contract,  will  entitle  the  plaintiff  to  recover.  Stevens  v.  Lin- 
coln^ 7  Met,  525;  Thomes  v.  Cleaves^  7  Mass.,  361;  Smith  v. 
RoUnaon,  10  Allen,  130;  Heath  v.  Page,  48  Pa.  St.,  130. 

Admitting  the  transaction  to  have  been  as  the  respondent 
claims  it,  it  is  insisted  by  the  learned  counsel  for  the  appel- 
lant that  he  has  failed  to  show  a  delivery  to  the  appellant, 
within  the  meaning  of  such  statute,  of  any  property  in  pay- 
ment of  these  usurious  notes.  "We  think  the  learned  counsel 
for  the  appellant  is  right  in  his  conclusion.  The  whole  evi- 
dence shows  that  the  original  transaction  between  the  parties 
on  January  3,  1878,  was  a  loan  of  money  by  the  appellant  to 
the  respondent,  and  that  the  absolute  deed  was,  in  fact,  a  mort- 
gage given  for  securing  the  payment  thereof,  with  interest 
The  respondent  so  understood  it;  he  did  not  understand  it  as 
a  conditional  sale,  lie  treated  the  farm  as  his  until  January 
25th,  1879;  and  occupied  it  as  his  own  up  to  that  date,  and 
says  he  then  sold  it  to  the  appellant  for  the  sum  of  $3,733,  and 
delivered  the  possession  to  him;  but  he  fails  to  show  that  he 
conveyed  to  the  appellant  any  title  to  the  same. 

Under  the  repeated  decisions  of  this  court,  and  especially 
the  decision  in  the  case  of  BrinJcman  v,  Jones^  44r  Wis.,  498, 
it  is  held  that  the  legal  title  to  real  estate  does  not  pass  to  the 
mortgagee,  no  matter  what  the  nature  of  tlie  conveyance  may 
be,  which  is  given  to  him  as  security  for  his  loan;  and  that 
wlien  the  evidence,  either  written  or  parol,  establishes  the  fact 
that  the  relation  of  mortgagor  and  mortgagee  exists  between 
the  parties,  then  the  legal  title  to  the  real  estate  remains  in  the 
mortgagor,  and  such  title  can  only  be  divested  by  foreclosure 
and  sale,  or  by  some  subsequent  conveyance  founded  upoi'  a 
suflScient  consideration,  and  sufficient  in  the  law  to  transfer 
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the  title  to  realty  from  the  mortgagor  to  the  mortgagee.  The 
evidence  in  this  case  shows  that  nothing  has  been  done  by  the 
parties  to  this  action  which  could  operate  to  pass  the  legal  title 
of  the  farm  to  the  appellant.  No  conveyance  of  any  kind  has 
been  made.  Taking  the  respondent's  statement  to  be  the  true 
one,  it  amounts  to  an  agreement  on  the  part  of  tlie  respondent 
to  sell  his  farm  to  the  appellant  on  condition  that  the  latter  as- 
sumes the  payment  of  the  incumbrances  and  releases  him  from 
the  payment  of  the  money  loaned  and  the  usurious  notes; 
and  in  pursuance  of  such  agreement  the  appellaut  has  obli- 
gated himself  in  writing  to  pay  the  incumbrances,  and  has  re- 
leased the  respondent  from  his  debts  to  him,  including  the  usuri- 
ous notes,  and  the  respondent  has  delivered  the  possession  of 
the  farm  to  the  appellant;  but  no  conveyance  of  the  title  of 
the  farm  has  been  made  by  the  respondent  to  the  appellant. 
The  legal  title  to  the  farm  still  remains  in  the  respondent.  It 
cannot,  therefore,  be  said  that  he  has  delivered  any  property 
to  the  appellant  in  payment  of  the  usurious  notes.  The  word 
"delivered,"  as  used  in  the  statute,  means  such  a  delivery  as 
passes  the  title  to  the  party  receiving  the  same.  A  delivery  of 
the  possession  of  real  estate,  under  an  agreement  to  transfer 
the  title,  is  not  a  sufficient  delivery  to  authorize  the  mainte- 
nance of  an  action  under  this  statute.  This  view  of  the  rights 
of  the  parties,  under  the  statute,  we  think  is  fully  sustained 
by  the  authorities  above  cited.  The  learned  counsel  for  the 
respondent  argues  that,  the  fact  appearing  that  the  respondent 
had  surrendered  and  destroyed  his  bond  for  a  deed,  taken  at 
the  time  the  original  conveyance  was  made  to  the  appellant, 
and  had  delivered  the  possession  of  the  farm  to  him  under  the 
agreement  made  January  25,  1879,  the  respondent,  and  all 
persons  claiming  under  him,  are  estopped  from  showing  that 
the  legal  title  is  not  in  tlie  appellant;  that  in  consequence  of 
such  estoppel  the  parties  are  in  the  same  situation  they  would 
bo  in  had  a  conveyance  of  the  title  been  made  to  the  appel- 
lant; and  that,  as  a  consequence,  it  should  bo  held  that  the 
respondent  has  delivered  the  farm  in  payment  of  the  usurious 
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interest  "We  do  not  think  the  plaintiff  is  estopped  by  the 
destruction  of  the  bond  for  a  deed,  and  the  delivery  of  the  pos- 
session of  the  farm  to  the  appellant,  from  showing  the  legal 
title  in  himself;  and  it  is  probable  that  a  court  of  equity 
would  still  permit  him  to  redeem  the  property  from  the  origi- 
nal mortgage  debt,  if  it  appeared  that  the  agreement  to  convey 
the  legal  title  was  tainted  with  usury. 

The  mere  destruction  of  the  bond  for  a  deed  given  by  the 
appellant  to  the  respondent  would  not  estop  him  from  show- 
ing that  the  original  deed  was  a  mortgage.  There  is  no 
evidence  in  this  case  which  shows  that  the  bond  for  a  deed 
contained  written  evidence  showing  that  the  original  deed  was 
given  as  a  mortgage  security.  On  the  other  hand,  such  a 
bond  for  a  deed,  standing  alone  and  unexplained,  would  tend  to 
prove  the  relation  of  vendor  and  vendee  between  the  parties, 
rather  that  that  of  mortgagor  and  mortgagee.  If  the  contract 
made  between  the  parties  at  the  time  the  original  deed  was 
given,  had  been  embodied  in  a  written  defeasance,  showing  that 
the  deed  was  given  to  secure  a  loan  of  money  from  the  grantee 
to  the  grantor  named  therein,  and  reciting  the  terms  of  such 
loan  and  the  conditions  upon  which  the  deed  should  become  void, 
and  the  grantor  had  afterwards  voluntarily  destroyed  such 
written  contract  and  surrendered  the  possession  of  the  mort- 
gaged premises  to  the  grantee  named  therein,  he  might  be 
estopped  from  giving  parol  proof  of  such  contract  for  the  pur- 
pose of  defeating  the  title  of  the  mortgagee  in  possession, 
under  the  rule  of  evidence  which  prevents  a  party  from  giving 
parol  evidence  of  a  contract  which  has  been  reduced  to  writ- 
ing by  the  parties  tliereto;  and  the  party  offering  such  parol 
evidence  would  not  be  relieved  from  the  application  of  the 
rule  if  it  appeared  that  he  had  voluntarily  destroyed  the  writ- 
ten evidence  of  such  contract.  This  is  the  estoppel  spoken  of 
by  Chief  Justice  Shaw  in  the  case  of  Trull  v.  Skinn&r^  17 
Pick.,  213.  The  estoppel  invoked  in  that  case  is  not  shown  to 
exist  in  this  case.  The  destruction  of  the  bond  for  a  deed  does 
not  destroy  any  written  contract  of  the  parties  showing  that  the 
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deed  of  January  3,  1875,  was  in  fact  a  mortgage.  The  bond, 
if  in  existence,  would  not  show  that  fact.  The  evidence  of  it 
rested  in  parol,  and  it  may  therefore  be  proved  by  the  appellant 
notwithstanding  the  bond  is  destroyed. 

We  must  treat  the  case,  therefore,  as  stated  by  the  respond- 
ent, as  an  agreement  on  his  part  to  sell  to  the  appellant  the 
farm  in  question  for  the  sum  of  $3,733;  that  the  appellant  has 
paid  all  the  purchase  money  and  entered  into  the  possession 
of  the  lands  under  his  contract  of  purchase;  and,  if  the  re- 
spondent should  not  object  on  the  ground  that  the  contract 
was  tainted  with  usury,  a  court  of  equity  would  order  the 
respondent  to  convey  the  legal  title  to  the  appellant;  but,  the 
respondent  not  having  conveyed  such  legal  title  at  the  time 
this  action  was  commenced,  he  cannot  maintain  it.  The  court 
below  erred  in  holding  that  the  transaction  between  the  parties 
was  a  payment  of  the  usurious  notes  by  the  respondent;  and 
for  that  reason  the  judgment  must  be  reversed.  It  will  be 
unnecessary,  therefore,  to  consider  the  question  whether  the 
court  erred  in  permitting  the  deed  given  by  the  respondent  to 
the  appellant  to  be  read  in  evidence  upon  the  question  of  the 
value  of  the  farm. 

If  we  adopt  the  view  of  the  transaction  stated  by  the  re- 
spondent himself,  there  would  be  no  reason  for  inquiring  as  to 
the  actual  value  of  the  farm.  If  the  appellant  agreed  to  pay 
the  sum  of  $3,733,  as  the  respondent  says  he  did,  and  the  re- 
spondent agreed  to  accept  that  sum  in  full  satisfaction  therefor, 
then  the  question  as  to  its  real  value  would  not  be  in  the  case, 
as  the  parties  had  fixed  the  value  as  between  themselves;  and 
the  only  question  would  be,  whether,  in  making  the  payment  of 
this  sum  of  $3,733,  it  was  agreed  that  the  appellant  should 
take  a  credit  to  himself  for  the  amount  of  these  usurious  notes, 
or  for  any  part  thereof.  But,  in  the  view  we  have  taken  of 
the  case,  it  is  unnecessary  to  inquire  further  as  to  this  matter. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
Vol.  XLIX.— 45 
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ABATEMENT  OF  ACTION. 

See  Insurance,  etc.,  1,  8. 

Where  a  claim  of  defendant  is  pleaded  as  a  set-off,  the  pendency  of  an- 
other action  W  defendant  based  upon  such  daim,  is  a  good  defense  in 
abatement,     Tomlinson  v.  Nelson  etal.f  679 


ACXJOUNTS. 
See  Justices'  Courts,  4,  5. 

1.  The  fact  that  certain  goods  were  charged  in  plaintiff's  books  as  items  in 

a  running  account  under  the  name  of  the  Engelmann  Transportation 
Co.,  and  not  under  defendant's  individual  name,  is  not  conclusive  that 
tiie  oredit  as  to  them  was  not  originally  given  to  defendant,  but  may  be 
explained  by  testimony.    Hannan  v,  Engelmann^  278 

2.  An  account,  runnine  through  more  than  six  years,  includes  items  for  ser- 

vices and  material  of  various  kinds  furnished  oy  plaintiff  as  required 
for  defendant's  use,  and  items  of  lumber,  etc.,  fuiiiished  by  defendant  to 
plaintiff,  and  in  one  instance  a  buggy,  carnag[e  and  sum  of  money  taken 
nom  defendant  in  exchange  for  another  carria^.  Heldf  that  this  was 
an  open  mutual  account,  and  the  statute  of  hmitations  did  not  com- 
mence to  run  until  the  date  of  the  last  item  charged.  Ibid, 

3.  Payments  on  account,  not  applied  by  either  party  at  the  time,  will  be 

applied  by  the  court  as  equity  may  require;  andm  case  of  an  open  run- 
nmg  account  would  be  applied  to  the  earlier  items,  if  that  were  neces- 
sary to  prevent  the  running  of  the  statute.  Ibid, 


ACTION. 

See  Abatement  op  Action. 
(A.)  Cause  of  Action, 
See  Amendment  (A.),  3.  Bankruptcy.  Cities,  1-12,  14.  Corpora- 
tions (A.),  1,  2.  Criminal  Law,  etc.,  4  (2).  Damages,  2.  Du- 
ress, 1.  Equity,  7,  8,  10,  11,  13,  20.  Estates  op  Decedents,  3. 
Fame  Imprisonment.  Garnishment.  Insurance,  etc.,  1,  5,  8. 
Lien(B.),  1.  Money  Had  AND  Received.  Parties,  2.  Partner- 
ship. Railroads,  5  (2).  (8),  8.  Trespass  to  Realty.  Vendor 
and  Purchaser,  1-3.    Usury. 

(B.)  By  whom  to  he  brought.    See  Parties. 
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(C.)  Contract  or  Tort?    See  Railroads,  5  (3). 
(D).  Various  Actions  and  Proceedings. 
Against  a  Cotmtg. 

To  cancel  tax  certificates,  649. 
Against  a  Town. 

To  avoid  a  tax  asasssment,  etc.,  645. 
Against  a  City. 

To  recover  illegal  excess  of  assessment  for  sewer,  247. 

For  damages  to  lot-owner  from  change  in  established  grade  of  street, 
684. 

For  iivjuries  to  the  person  from  defective  sidewalk,  125,  669. 

For  usuries  to  the  person  from  **  coasting  "  in  street,  254. 

For  injuries  to  the  person  from  bear  show  in  street,  605. 

To  restrain  the  collection  of  a  tax,  243. 

To  restrain  city  officers  from  removing  fence,  etc,  694. 

Against  Village. 
For  iiguries  to  the  person  from  defective  sidewalk,  371. 

Against  Public  Officers. 

Against  county  clerk;  garnishment,  535. 
Against  inspectors  of  election,  555. 

Against  Railroad  Company. 
On  contract  for  sale  of  stone,  57. 
To  recover  possession  of  land,  158. 

For  injuries  to  property  from  neglect  to  maintain  fence,  352. 
For  injuries  to  property  by  fire,  from  negligence,  625. 
For  injuries  to  the  person  of  employee,  ttom  negligence,  609. 
For  iiyuries  to  the  person,  in  other  cases,  from  negligence,  358,  529. 
To  recover  excessive  freight  charges,  448,  532. 

Against  Insurance  Company. 
On  policy  of  insurance  against  fire,  71,  89,  322,  389,  396,  431,  501. 

Against  other  Private  Corporations. 
Proceeding  to  condemn  land  for  railway,  162. 
For  trespass  to  land,  165. 
For  money  had  and  received,  224. 
To  compel  restoration  of  plaintiffs  to  membership,  237. 
To  recover  moneys  due  on  award,  for  land  condemned,  449. 

Against  Administrator  or  Executor  (or  tJte  Estate). 

To  foreclose  mortgage,  219. 
For  an  accounting,  261. 

On  personal  claim  of  the  administrator  against  the  estate,  349. 
To  establish,  in  equity,  the  rights  of  the  plaintifiT  legatees  to  pay- 
ment in  full  of  their  legacies,  507. 
On  covenants  in  the  decedent's  deed,  592. 

By  the  State. 

Information  for  murder,  415. 

To  recover  penalties  for  acting  as  agent  for  foreign  insorance  com- 
pany without  license,  459. 
To  recover  penalty  for  obstructing  highway,  683. 
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(D.)  Various  Actions  and  Proceedings — (continued). 
By  Railroad  Company. 

Proceeding  to  condemn  land,  162. 
By  Insurance  Company, 

For  injury  by  fire,  to  the  insured  property,  from  negii£;ence,  625. 

By  other  Private  Corporations, 
To  have  a  sheriflTs  deed  cancelled,  130. 
To  recover  possession  of  land,  158. 
To  recover  possession  of  chattels,  316. 
On  an  account  for  goods,  868. 
On  written  guaranty  of  agent's  contract,  409. 
To  recover  assessment  upon  capital  stock,  666,  668. 
For  a  trespass  to  realty,  112. 
For  boomage  charges,  115,  118. 

By  Administrator  or  Executor, 

For  rent,  197. 

For  iujury  to  the  person,  from  negligence,  358,  529,  605. 
By  Receiver, 

To  set  aside  conveyances  as  fraudulent,  101. 

Appeal  frofn  Probate  Court, 
From  probate  of  will,  179. 
From  determination  of  claim  against  estate,  349,  592. 

Actions  arranged  according  to  their  subject  matter. 

On  a  judgment,  621. 

On  covenants  in  a  deed,  592. 

On  fire-insurance  poligr,  71,  89,  322,  389,  396,  431,  501. 

On  promissory  note,  679. 

On  guaranty  mdorsed  upon  note,  384. 

On  written  guaranty  of  agent's  contract  with  principal,  409. 

On  written  contract  to  reconvey:  for  damages,  39. 

On  written  contract  for  sale  of  pork,  305. 

On  written  contract  for  getting  out  and  delivering  logs,  151. 

On  oral  contract  for  sale  of  stone,  57. 

On  oral  contract  for  sale  of  logs,  640. 

On  oral  contract  for  services,  etc.,  659. 

On  oral  contract  of  former  partner  to  pay  partnership  debt,  537. 

On  oral  lease,  for  rent,  197. 

On  express  contract,  54,  186. 

On  contract,  630. 

On  book  account,  278,  368,  553,  652. 

For  money  had  and  received,  224,  499. 

To  recover  assessment  on  capital  stock  of  the  plaintiff  company,  6 

668. 
To  recover  moneys  due  on  award  for  property  condemned,  449. 
For  boomage  charges,  115,  118. 
To  recover  moneys  paid  under  duress,  122. 
To  recover  three  times  excess  of  lawful  interest  paid,  697. 
To  recover  moneys  illegally  assessed  for  laying  water  pipe,  247. 
To  enforce  a  mechanic  s  lien,  2135. 
To  enforce  lien  upon  lo^  for  labor,  etc.,  169. 
To  recover  excessive  freight  charges,  443,  5.32. 
To  recover  damages  for  flowage  of  land,  334. 
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(D.)  Various  Aciioiis  and  Proceedings  —  (oontmued j. 

To  recover  damages  for  trespass  to  real  property,  112,  165,  172,  284, 
429,  661. 

To  recover  daina^^es  to  lot-owner  from  change  in  grade  of  street,  584. 

To  recover  damages  for  a  conversion  of  personal  property,  273,  524. 

For  iiy'uries  to  person  or  property  from  negligence  of  railway  com- 
pany. 352,  a58,  529.  625. 

For  injuries  to  employee  of  railway  company  from  its  negligence,  609. 

For  ii^'unes  to  the  person  from  negligence,  231. 

For  injuries  to  person  or  property  from  defective  highway,  125, 371, 
669. 

For  injuries  to  the  person  from  **  coasting  "  in  street,  254. 

For  iiyuries  to  the  person  from  "  bear  show  "  in  street,  605. 

For  refusal  to  receive  plaintiff's  vote  at  an  election,  555. 

For  false  imprisonment,  342. 

For  an  assault  and  battery,  403. 

To  recover  possession  of  personal  property,  316,  379,  549. 

To  recover  possession  of  real  property,  1^,  291,  601. 

Garnishment,  328,  486,  495,  535. 

Attachment,  186,  630. 

Mandamus  to  compel  corporation  to  restore  plaintiff  to  membership, 
237. 

Proceeding  to  condemn  land  for  railroad,  167. 

To  have  mill -dam  lowered,  334. 

For  an  accounting,  etc,  261. 

To  foreclose  morl^ge  of  land,  68,  200,  219,  406.  473,  686. 

To  establish  rights  of  legatees  to  payment  in  full  of  legacies,  507. 

To  set  aside  conveyances  as  fraudulent,  101. 

To  have  sheriff's  deed  cancelled,  130. 

To  have  deed  cancelled,  505. 

To  restrain  citv  officer  from  removing  fence,  694. 

To  restrain  collection  of  special  assessment,  243. 

To  restrain  collection  of  taxes,  645. 

To  restrain  issue  of  tax  deed  on  certificates  fraudulentiy  transfored, 
464. 

To  cancel  tax  certificate,  etc.,  649. 

indictment  (or  information)  for  murder,  415. 

To  recover  penalty  for  unlawfully  acting  as  agent  for  foreign  insur- 
ance company,  459. 

To  recover  penalty  for  obstructing  highway,  683. 

Administrators  ath)  Executors.    See  Appr.vl  (B.).    Estates  of  De- 
cedents, 1-3,  6-10. 

"  Adverse  Party."    See  AprBAi.  (B.). 

Affidavit. 

1.  ^  service  of  summons.    See  Jurisdiction  (B^    Summons. 

2.  By  town  assessor,  verifying  assessment  roll.    See  Tax  Pbocebdinos, 

2-4. 

3.  Defective  affidavit  may  he  good  oath.    See  Practice,  8. 

AGENCY. 

See  Criminal  Law,  etc,  4  (1).   Evidence,  5.    Insurance,  etc,  4,  9, 16, 17, 

An  agent  who  deposits  money  of  his  principal  to  his  own  credit  in  a  bank, 
without  the  principal's  consent,  takes  all  the  risk  of  such  deposit.  Sar- 
gsant  r.  Downey ^  524 
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AMENDMENT. 

(A.)  Of  Pleading,    See  Railroads,  5. 

1.  The  complaint  on  the  last  trial  of  this  action  was  upon  an  alleged  contract 

of  defendant  to  collect,  through  its  agent  at  M.,  a  bill  against  D.  of 
goods  consigned  to  the  care  of  said  asrent,  and  to  transport  and  deliver 
to  j)laintiff  at  R.  the  moneys  so  collected.  After  a  judgment  for 
plamtiif  had  been  reversed,  i)laintiff  was  allowed  to  amend  his  complaint 
so  as  to  allege  a  cause  of  action  as  for  money  had  and  received.  Held, 
no  abuse  of  discretion.     Wells  v.  Am.  Exp.  Co.,  224 

2.  It  was  within  the  discretion  of  the  court  whether  such  an  amendment 

should  be  allowed  without  requiring  plaintiff  to  pay  the  costs  of  the 
former  appeal.  Ibid, 

3.  A  complaint  against  a  railway  company  for  the  statutory  penalty  for  charfip- 

ing  and  receiving  for  the  carriage  of  freight  a  greater  sum  than  was  al- 
lowed by  the  statute,  mav  be  amended,  after  the  repeal  of  the  statute, 
so  as  to  go  merely  for  the  amount  wrongfully  taken  in  excess  of  the 
statutory  rates.  Smith  v.  Railway  Co,,  ante,  p.  443,  followed.  Graham 
et  al,  V.  C,  M,  dt  St,  P.  R'y  Co.,  532 

4.  Where  the  evidence  admitted  without  objection  showed  a  case  different 

from  that  alleged  in  the  complaint,  and  the  questions  arising  upon  that 
state  of  the  case  were  fully  htigated  on  the  trial:  Held,  that  the  plead- 
ings might  be  amended  at  any  time,  or  the  variance  disregarded.  Stetler 
V.  C.  dt  N,  W.  Railway  Co.,  609 

{B.)  0/  Proof  of  Service,    See  Jurisdiction  (B.). 

Answer.    See  Abatement,  etc.    Counterclaim.    Duress,  2-4.    Insur- 
»  ance,  etc.,  1,  8.    Pleading,  4-8,  10. 


APPEAL. 
(A.)  To  Supreme  Court, 

1.  An  order  striking  a  cause  from  the  calendar  of  the  circuit  court  on  the 

ground  that  it  has  been  removed  to  another  court  for  kial  (the  validity 
of  such  attempted  removal  being  disputed),  is  appealable,  Lee  v, 
Buckheit,  54 

2.  Where  an  equitv  cause  was  fully  triad  in  the  court  below,  and  all  the  evi- 

dence is  included  in  the  record  on  appeal,  it  is  considered  here  upon  the 
merits,  without  considering  the  Questions  raised  upon  the  rulings  as  to 
evidence;  and  although  the  finaing  is  merely  a  general  one,  that  the 
facts  averred  in  the  complaint  are  true,  it  will  not  be  disturbed  except 
upon  a  clear  prepondeiance  of  evidence  against  it.  Norris  v.  Persons 
et  al„  101 

3.  An  order  of  the  circuit  couijb  condemning  land  for  the  use  of  a  railroad 

company  is  a  tnal  order  affecting  a  bubstantial  right,  in  a  special  pro- 
ceeding, and  is  appealable.  R.  S.,  sees.  1846,  3069.  The  Wis.  Cen- 
tral R.  R.  Co.  V.  Cornell  University,  162 

4.  The  circuit  court  for  the  proper  county  having  found  that  condemnation 

of  a  strip  of  200  (instead  of  100)  feet  in  width  m  such  county  is  ren- 
dered necessary  in  this  case  by  the  character  of  the  land  and  timber, 
this  court  will  not  reverse  the  order,  in  the  absence  of  a  clear  preponder- 
ance of  evidence  against  such  finding.  Ibid. 
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5.  Where  a  cause  has  been  duly  sent  by  one  court  to  another  for  trial,  an 

order  of  the  latter  court  striking  the  cause  from  its  calendar  for  want  of 
jurisdiction,  is  appealable.  McLeod  v.  Bertschy,  30  Wis.,  324;  Lee  v.^ 
Buckheit,  ante^  ^,  b4,    Delaney  v.  Schuette^  366 

6.  Where  there  were  separate  appeals  from  a  judgrment  and  from  an  order 

refusing  to  vacate  it,  the  judgment  having  been  reversed,  the  other  ap- 
peal is  dismissed.     Wis.  River  Lumber  Co.  r.  Pluniet^  668 

(B.)  From  County  to  Circuit  Court. 
Under  the  statute  as  it  stood  prior  to  the  liresent  revision  (U.  S.  185S.  ch. 
101,  sec  21,  and  ch.  117,  sec.  2>),  where  an  administrator  appealed  from 
•  an  order  of  tiie  county  court  disallowing  his  personal  daim  against  tiie 
estate  (not  a  claim  made  by  him  as  administrator),  the  estate  being  in- 
solvent, his  appeal  bond  might  properly  run  merely  to  such  of  the  cred- 
itors as  resisted  the  claim,  they  being  **  the  adverse  party  "  within  the 
meaning  of  the  statute.    Estate  of  Fehland:  Spiegelburg' s  Appeal^  349 

(C.)  From  Common  Council  or  Village  Board.    See  Cities,  4.    EarrorpKL. 
Jurisdiction,  (A.),  1. 

(D.)  From  Town  Supervisors  Ut  Commissioners,    See  Higitwats,  6,  9, 10. 

Appealable  Order.    See  Appeal  (A.),  1,  3,  5.  6. 

Application  op  Payments.    See  Accounts,  3. 

Appraisement  of  Land  Condemned.    See  Eminent  Domain,  2-6. 

Assault  and  Battery.    See  Instructions  to  Jury. 

Assessment.    See  Tax  Proceedings. 


ASSIGNMENT, 
See  Garnishment,  1. 
(A.)  Assignment  for  Bsnefit  of  Creditors.    See  Chattel  Mortgage,  2. 

1.  The  statutory  requirement  that  the  value  of  the  property  included  in  a 

general  assignment  for  the  benefit  of  creditors  shall  be  ascertained  by 
the  oath  of  the  assicfnor  and  one  witness,  is  held  satisfied  by  an  affidavit 
sworn  to  and  signed  by  the  assignor  and  one  H.  E.  Black^urn^  although 
in  the  body  of  the  affidavit  said  assignor  and  H.  E.  Elmer  are  named  as 
the  affiants;  and  testimony  of  the  notary  before  whom  such  oath  was 
taken  is  admissible  (but  perhaps  not  essential)  to  show  by  whom  such 
oath  was  made.    Ball  el  al.  v.  Bou?e,  495 

2.  The  verified  inventory  of  the  assignor's  a33?ts  and  of  the  amount  due  each 

creditor,  filed  with  the  clerk  of  the  circuit  court  pursuant  to  sec  16^, 
R.  S.,  is  at  least  prima  facie  evidence  of  the  insolvency.  But  whether 
proof  of  insolvency  is  necessary,  to  sustain  the  assignee's  right  to  the 
property  against  a  creditor,  is  not  here  considered.  Ibid. 

3.  The  verified  list  of  creditors  filed  with  the  clerk  of  the  circuit  court  is  not 

required  to  distinguish  preferred  creditors;  and  where  the  assignment 
divided  the  creditors  into  three  classes,  to  the  two  first  of  which  prefer- 
ences were  given,  and  a  schedule  attached  named  the  a:editor3  of  me  fint 
and  second  classes  respectiveljr,  the  fact  that  in  such  verifi^  list  the 
classification  of  the  schedule  is  preserved,  but  an  additional  name  in- 
serted among  the  creditors  of  the  first  class,  does  not  invalidate  the 
assignment  or  affect  the  rights  of  such  creditor.  Ibid. 
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4.  It  is  settled  in  this  state  that  a  general  assignment  is  not  avoided,  by  pref- 

erences given  to  creditors  therein.  Ibid, 

5.  The  bict  that  creditors  who  have  for  their  claims  (as  material  men)  a  spe- 

cific lien  upon  the  homestead  (which  is  not  included  in  the  assignment), 
are  among  those  to  whom  preference  is  given,  though  it  may  go  to  the 
jury  as  evidence  bearing  upon  the  question  of  a  fraudulent  intent,  is  not 
conclusive  of  fraud.  Ibid, 

(B.)  Assignmeni  of  Mortgage.    See  Equity,  6. 

(P.)  Assignment  of  Insurance  Polictj,    See  Insurance,  etc.,  Ift 

ATTACHMENT. 

See  Justices'  Courts,  3. 

1.  While,  under  sec.  2,  ch.  ISO,  R.  S.  1858>  an  attachment  might  issue  against 

a  defendant's  property,  without  proof  that  he  was  a  nonresident  or 
guilty  of  any  of  the  fraudulent  acts  named  in  the  statute,  oUier  than  an 
affidavit  in  plaintiff's  behalf  stating  that  the  affiant  knew  or  had  good 
reason  to  believe  that  such  facts  existed,  yet,  upon  a  proper  traverse  of 
the  affidavit,  the  issue  is,  whether  tha  alleged  met  of  fraud  or  nonresi- 
dence  existed,  and  not  whether  the  affiant  knew  or  had  good  reason  to 
beUeve  in  its  existence.     Davidson  et  al.  v,  HackeU,  186 

2.  Where,  on  trial  of  such  a  traverse,  the  court  below  finds  in  defendant's 

favor,  this  court  will  not  reverse  the  order  discharging  the  attachment, 
except  upon  a  dear  preponderance  of  evidence  agamst  such  finding. 

Ibid, 
Award.    See  Eminent  Dosiain,  2-6. 

BANKRUPTCY. 

See  Assiqnment  (A.). 

Where  one  of  two  former  partners  is  under  obligation  to  the  other  to  pay 
a  partnership  debt,  his  discharge  in  bankruptcy,  though  obtained  in  pur- 
suance of  a  composition  with  his  creditors,  mduding  a  creditor  of  the 
former  firm,  while  it  relieves  him  from  his  obligation  to  his  former  -poxt- 
ner  to  pay  the  firm  debt,  does  not  discharge  such  former  partner  from 
liability  fbr  the  unpaid  balance  of  such  debt;  and  a  new  promise  by  the 
bankrupt  to  his  co-debtor,  made  pending  the  bankruptxsy  proceedings  or 
afterwards,  ii  pjy  such  balance,  is  binding.    HUl  v.  Trainer,  537 

Bill  of  Exceptions.    See  Judgment  (P.),  12,  13. 

BILLS  AND  NOTES. 

See  Frauds,  Statute  op. 

1.  On  mere  installments  of  interest,  the  debtor  is  not  entitled  to  days  of 

grace.    Macloon  r.  Smith,  200 

2.  Where,  therefore,  interest  alone  was  due,  by  the  terms  of  the  note,  on  the 

first  day  of  a  certain  month,  and,  on  default  of  payment  thereof  within 
ten  days  after  it  became  due,  the  mortgagee  had  his  option  to  dedare 
the  whole  mortgage  debt  due,  notice  of  his  option  given  on  the  twelfth 
of  said  month  was  not  premature.  Ibid, 
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Bond.  'See  Appeal  (B.).    Contracts,  4.    Equity,  11. 
Book  Accounts.    See  Accounts. 

BOUNDARIES. 

1.  The  former  decision  in  this  case  (45  Wis.,  23),  that  the  plat  of  a  quatter- 

sectionof  landmadefor  all  the  persons  then  claiming:  portions  of  said 
quarter-section,  and  recognized  by  them  as  showing  correctly  their  several 
portions,  and  intendedby  them  to  be  used,  and  aSually  used,  as  a  ffuide 
in  the  deeding  of  the  lands  to  them  respectively,  is  competent  evidence 
in  construing  the  deeds,  and  contnrolling  evidence  in  the  absence  of  ong* 
inal  monuments  still  upon  the  land  —  adhered  to.  Lampe  r.  Kennedy 
et  al.j  601 

2.  If  a  comer  stake  referred  to  in  the  original  deeds  of  the  land  couM  be 

found,  or  the  place  where  it  stood  established,  it  would  control,  as  against 
distances  marked  on  the  plat.  Ibid. 

Burden  of  Proof.    See  Evidence,  1    Highways,  5,  8.    Insubancb, 
etc.,  6, 18.    Wills,  1. 

Certificate  of  Tax  Sale.    Se^  E<;uity,  9, 10. 
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State  V.  Bloom, 

State  V.  Smith,  - 

Stone  V.  Talbot,       - 

Stowell  V.  Milwaukee,    - 

Stringham  v.  Supervisors,  - 

Strong  V.  Cotton, 

Supenrisors  v.  Van  Stralen, 

Sutton  V.  Wauwatosa,   - 

Taft  V.  Kessel. 

Tallman  v.  Truesdell,    - 

Taylor  v.  Pratt, 

Tredway  v.  Allen, 

Tryon  v.  Famsworth, 

Turner  v.  Pierce, 

Van  Valkenburgh  v.  Hoskins, 

Vilas  v.  Mason, 

Wallace  v.  Menasha, 

Wals  V.  Grosvenor, 

Warner  v.  Insurance  Co.,    - 

Watiy  V.  Hiltgen, 

Wheeler  V.  Catlin,  - 

White  V.  Fitzgerald, 

Whitney  v.  Brunette, 

Willis  V.  Fox,    - 

Wilson  V.  Mineral  Point,    - 

Wittman  v.  Watry, 

Wood  V.  Hustis, 

Wood  V.  Lake,   - 

Wood  V.  Railway  Co., 

Wood  V.  Schettler, 

Woodman  v.  Clapp, 

Yager  v.  Larson, 

Yellow  Riv.  Imp.  Co.  v.  Arnold, 


9:279, 

-. 

567 

-   28:318, 

. 

. 

.   368 

23:630, 

- 

561,566 

Do.,    .   41:  28, 

- 

• 

674,  676-8 

17:  521, 

- 

347 

-   19:531, 

• 

m 

-   340 

4:442. 

. 

283 

.   81:523, 

. 

. 

590.  591 

24:594, 

. 

38-5 

-   1:471, 

- 

- 

70 

45:675, 

• 

81,  32:) 

.   29:  21, 

• 

. 

-   354 

16:273, 

. 

600 

-   3:443, 

• 

• 

-   691 

8:674, 

. 

887-9 

-   20:476, 

. 

• 

-  271 

30:577, 

• 

271 

-   81:342, 

. 

• 

.   283 

7:496, 

- 

a54 

.   25:310, 

- 

• 

-   355 

48:  79, 

• 

259 

.   31:681, 

. 

. 

-   168 

14:319, 

• 

401 

-   16:516, 

. 

. 

-   115 

44:464, 

. 

521 

-   19:480, 

• 

• 

-   271 

15:  61, 

. 

188,456 

-   25:646, 

. 

- 

.   271 

39:160, 

- 

696,697 

-   45:491, 

• 

• 

599 

17: 416, 

. 

341 

-   13:  94, 

• 

• 

.  447-8 

82:398. 

. 

448 

.   23:501, 

. 

• 

-   155 

21:350, 

. 

524 

-   22:184, 

. 

. 

-   372 

1,  -     46:214, 

- 

658 

CASES  CRITICISED,  DISTINGUISHED,  OVERRULED,  Etc. 

1.  Attorney  Gtneral  v.  Lum,  2  Wis.,  508.    A  remark  therein  (as  to  the  use 

of  a  motion  to  show  cause  as  a  substitute  for  an  alternative  writ  cd  man- 
damus),  qualified.    Schend  et  al,  v,  St,  George^s  German  Aid  Society, 

238,241 

2.  Blakeslee  r.  Rossman,  43  Wis.,  116  (as  to  fraud  in  chattel  mortgage),  dis- 

tinguished.   Allen  V,  Kennedy,  549,  551-2 

3.  Bonesteel  v.  BonesteeJ,  28  Wis.,  245  (as  to  the  liability  of  a  party  to  an 

action  or  proceeding,  for  an  arrest  on  void  process  therein),  disUnguished. 
Fendon  et  ux.  v.  Butts,  imp.,  348 

4.  Bonnell  r.  Gray,  36  Wis.,  574  (as  to  vacating  a  judgment  on  default,  for 

irregularity),  distinguished.    Brockway  t.  Newlon,  406,  409 
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5.  Broum  r.  Swineford,  44  Wis.,  282.    A  remark  therein  (as  to  confining 

plaintiff's  counsel  to  a  strict  reply  to  the  arguments  of  defendants 
counsel,  where  the  former  has  waivea  the  opening  to  the  jury),  explained. 
Kainte  et  al.  v.  Trustees  of  Omro,  o71,  377 

6.  Houghton  v.  Ely,  26  Wis.,  181  (as  to  guaranty  of  promissory  note),  dis- 

tinjguished.    Parry  v.  Spikes  et  a/.,  384,  388 

7.  James  r.  Portage,  48  Wis.,  677,  and  Johnson  v.  Milwaukee,  46  id.,  568 

(as  to  liability  of  city  for  unsafe  condition  of  walks  therein  actually  used 
as  thoroughfares,  tiiough  not  constructed  or  adopted  by  the  ciU),  dis- 
tinguished.   Bishop  et  ux,  V,  City  of  Centralia,  669-678 

8.  Johnson  v,  Milwaukee,  46  Wis.,  568.    See  No.  7. 

9.  King  V,  Lawrence,  14  Wis.,  238  (as  to  jurisdiction  of  circuit  court  over 

actions  against  administrators  or  executors),  distinguished.  Lannon  v, 
HackeU,  271 

10.  Little,  Adm'r,  e.  City  of  Madison,  42  Wis.,  643  (as  to  liability  of  cit^  for 

injuries  from  dangerous  shows  (h:  amusements  in  their  streets),  explamed. 
Schultz  9.  Milwaukee,  254, 260 

Little,  Adm^r,  v.  Madison,  605-608 

11.  Owens  V,  Milwaukee,  47  Wis.,  461  (as  to  voluntary  payment  of  illegal 

taxes),  distinguished.    Harrison  «.  Milioaukee,  247,  253 

12.  Perkins  v.  Shadbolt,  44  Wis.,  574  (as  to  the  proper  oblisees  in  bond  on 

appeal  from  county  court),  distinguished.  Estate  of  Fehland:  Spiegel- 
burghs  Appeal,  350 

13.  Shetlin  v.  Whelen,  41  Wis.,  88  (as  to  the  effect  upon  a  pending  action  of 

a  statute  transferring  to  another  county  lands  connected  with  the  sub- 
ject of  the  action),  distinguished.  Cornell  University  r.  Wis,  Central  R. 
R  Co.  158, 162 

14.  WaUi 

plain    ^  ^  ,. 

Lumber  Co,.  165,  168 

15.  Wilson  V,  Mineral  Point,  39  Wis.,  160  (as  to  restraining,  by  injunction,  re- 

moval of  fence  by  city  officers),  distinguished.  Smith  v.  City  of  Ocono- 
mowoc  et  aL,  694,  696 


^als  r.  Grosvenor,  31  Wis.,  681  (as  to  the  necessity  of  alle^g  in  a  com- 
plaint plaintiff's  possession  of  land),  distinguished.    Lnhy  v,  Ashland 


CHANGE  OF  VENUE. 

See  Appeal  (A.),  1,  5. 

Pending  an  appeal  to  this  court  from  an  order  changing  the  place  of  trial 
of  this  action,  sec.  4980,  R.  S.,  took  effect,  which  declares  that  the  party 
procuring  a  change  of  venue  shall  pay  the  clerk's  fees  before  the  papers 
are  transmitted,  and  that,  **if  such  transmission  be  not  made  within 
twenty  days  from  the  making  of  the  order  to  change  the  place  of  trial, 
or  the  filing  of  the  record  of  its  affirmance  on  appeal,  *  ♦  ♦  such  order 
-  shall  be  deemed  vacated,"  etc.  Held,  that  this  provision  is  applicable 
to  the  order  here  in  question,  and  is  valid.    Lee  v.  Buckheit,  54 

Chabter. 
1.  Cy  Private  Qorporations,    See  CJorporations  (A.).    Mill  Dams. 
%  Of  Public  Corporations,   See  Cities.   Estoppel.  Jurisdiction  (A.),  1. 
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CHATTEL  MORTGAGE. 
See  Fbaud,  3-7. 

1.  Where  it  appears  that  an  instrament  transferring  title  to  chattels  is  in- 

tended merely  as  a  security,  the  debtor  has  the  right  of  redemption,  if 
seasonably  exercised,  though  there  is  no  express  defeasance.  Oage  et  ai. 
tJ.  ChesebrOt  486 

2.  A  written  instrument  executed  by  H.,  after  describing  promissory  notes 

previously  given  by  him  to  C.  and  other  notes  of  H.  indorsed  by  C,  de- 
clares that,  for  the  purpose  of  securing  0.  **  against  any  loss  by  reason 
of  the  said  notes  and  the  said  indorsements,"  H.  sells,  transfers,  assigns, 
and  mortgages  unto  C.  the  merchandise  and  property  described  thereio; 
and  it  authorizes  C.  to  take  immediate  possession  of  the  proper^  and 
hold  it  for  his  own  use  and  benefit,  subject  to  the  conditions  that  C, 
whenever  he  diooses,  may  sell  so  much  of  the  property  as  shall  be  nec- 
essary to  pay  tiie  notes  of  H.  to  C,  and  thereafter  hold  possession  of  the 
remaining  property  until  the  maturity  of  the  notes  indorsed  by  C,  and 
that  if  H.  shall  fau  to  pay  these  when  due,  C.  shall  pay  them  out  of  the 
proce:^ds  of  the  property,  and  render  the  surplus  to  H.  Held,  that  this 
IS  a  mortgage,  and  is  not  void  on  its  face  for  failure  to  comply  with  the 
stiU^te  regulating  assignments  for  the  benefit  of  creditors.  lUd. 

Circuit   Court.    See  Equity,  16,  17.    Estates   op  Decedents,  1-4. 
Jurisdiction  (A.),  1. 

CITIES. 

1.  Where  a  city  charter  does  not  require  contracts  for  building  sidewalks  at 

the  expense  of  acUoininff  lots  to  be  let  to  the  lowest  bidder  after  adver- 
tising for  proposals,  although  such  contracts  mky  be  made  by  private 
agreement  with  the  city,  they  must  be  fairly  made,  at  reasonable  prices, 
with  due  regard  to  the  lot-owner's  interests,  or  equity  will  relieve  against 
them.    Cook  v.  City  of  Racine  et  aL,  243 

2.  This  court  being  satisfied,  by  a  clear  preponderance  of  evidence,  that  the 

building  of  a  sidewalk  in  front  of  plaintift^s  lot  was  let  at  an  un- 
reasonably high  price,  in  disregard  of  plaintiff  *s  rights,  and  that  the 
sum  which  she  ought  to  pay  is  ddfinitefy  ascertain^  by  the  proofe,  a 
judgment  affirming  the  assessment  is  reversed,  with  directions  for  a 
judgment  restraining  the  collection  of  such  assessment  in  case  plaintiff, 
within  a  reasonable  time  to  ba  specified,  shall  pay  the  proper  amount, 
with  interest  from  the  time  when  the  collection  would  have  been 
enforced  but  for  the  temporary  injunction  granted  herein.  Ibid, 

3.  Only  one-half  of  the  cost  of  layincr  certain  pipes  being  chargeable  bylaw 

to  plaintiff's  lots,  if  plaintiff  paia  the  whole  of  such  cost  (included  in  the 
taxes  charged  against  her  upon  the  city  tax  roll),  not  knowing  what  the 
actual  cost  was,  and  under  a  belief,  caused  by  fraudulent  misrepresenta- 
tions of  the  city  officers,  that  she  was  charged  with  only  half  the  cost, 
this  is  not  a  voluntary  payment  Owens  v,  Milwaukee,  47  Wis.,  461, 
distinguished.  Harrison  v.  City  of  Milwaukee,  247 

4.  If  the  city  charter  gave  plaintiff  the  right  to  appeal  from  the  assessment 

to  the  circuit  court  within  a  specified  time,  that  remedy  cannot  be  held 
exclusive,  so  as  to  prevent  a  recovery  by  action  brought  in  the  circuit 
court,  of  the  excess  in  the  amount  paid  in  ignorance  of  the  £acts,  through 
fraudulent  misrepresentations  of  the  officers.  Dnd, 


Digitized  by  LjOOQ IC 


IXDEX.  7M 


5.  For  injuries  suffered  by  one  passing  along  or  over  a  public  street  in  a  city, 

caused  by  collision  with  persons  "bobbing"  or  ** coasting"  on  such 
street,  the  city  is  not  liable  as  for  **  insufficiency  or  want  of  repair  "  of 
the  street,  under  sec.  1339,  R.  S.    Schultz  v.  City  of  Milwaukee^        254 

6.  While  the  use  of  a  public  highway  in  a  city  for  "coasting"  may  be  a 

public  nuisance,  its  suppression  is  a  police  duty,  and  not  a  duty  in  which 
the  corporation  as  such  nas  a  particular  interest,  or  from  which  it  derives 
any  special  benefit  in  its  corporate  capacity;  and  for  the  non-perform- 
ance of  such  duty  by  its  officers  and  agents  the  corporation  is  not  liable. 
Hayes  v.  Oshkosh,  33  Wis.,  314.  Ibid. 

7.  Little  V,  Madison^  42  Wis.,  643,  distinguished,  and  the  true  ground  of  the 

decision  therein  stated.  Ibid, 

8.  The  complaint  avers  that,  prior  to  the  time  of  the  injury,  the  defendant 

city,  its  servants,  agents  and  officers,  **  did  license  boys  and  girls  to  slidi 
down  hill  in  said  city;  and  that  under  such  license  and  permission  the 
young  men,  boys  aivl  youths  "  in  said  city  "did  use  the  streets  of  said 
city,  and  particularly  Poplar  street,  to  slide  down  hill  with  sleds,"  etc. 
Held,  that,  in  view  of  the  whole  complaint,  the  word  "  license  "  must 
here  be  construed  as  expressing  only  an  omisions  of  the  officers  to  per- 
form their  police  duty  by  restraming  such  use  of  the  streets,  and  that  no 
cause  of  action,  therefore,  is  stated;  although  a  posit  ve  license  granted 
by  the  common  council  would  have  rendered  the  city  liable.  Ibid. 

0.  Under  the  charter  of  Milwaukee,  where  the  established  grade  of  a  street  has 
been  changed,  the  damages  recoverable  by  the  owner  of  an  adjoining 
lot  include  all  necessary  expenses  in  changing  the  grade  of  the  lot  to 
conform  it  properly  to  the  new  grade  of  the  street,  and  also  the  expense 
of  revising  the  street,  charged  upon  the  lot  and  rendered  necessary  by 
such  change  in  the  grade  of  the  street;  and  it  makes  no  difterence  in 
this  rule,  that  the  lot  is  unimproved,  and  that  the  expense  of  conform- 
ing its  natural  grade  to  the  grade  of  the  street  as  finally  established,  has 
been  no  ^ater  than  it  would  have  been  if  such  final  grade  had  been 
adopted  m  the  first  instance.    French  v.  Milwaukee,  584 

10.  A  city  is  not  liable  for  mere  nonfeasance  or  omission  on  the  part  of  its 

officers  in  respect  of  their  police  duties.  Schultz  v.  Milwaukee,  ante, 
p.  254.    LiUle,  Adm'r,  r.  City  of  Madison,  605 

11.  A  license  from  a  city  to  exhibit  wild  animals,  specifying  no  place"ror  such 

exhibition,  is  a  license  to  exhibit  in  some  suitable  place;  and  the  fact  that 
the  licensee  makes  the  exhibition  in  a  public  street,  and  is  permitted  to 
do  ao  by  the  negligence  of  the  city  officers,  does  not  render  the  city  liable 
for  injuries  resulting  therefrom.  A  former  decision  herein  (42  Wis., 
643)  explained.  Ibid. 

12.  Where  a  county  purchases  of  private  owners  a  bridge,  one  end  of  which 

abuts  upon  a  city,  and  the  approach  io  the  bridcfe  on  the  city  side  has 
been  constructed  over  land  not  included  in  any  city  highway,  unless  the 
city  adopts  such  approach  as  one  of  its  highways,  the  county  only,  and 
not  the  city,  is  under  obligation  to  keep  in  repair  not  only  the  bridge 
itself  (State  ex  rel.  Neeves  v,  Supeitnsors,  41  Wis.,  23),  but  also  said  ap- 
proach, and  is  liable  for  injuries  caused  by  its  defective  condition. 
Bishop  et  ux,  v.  City  of  Centralia,  669 

13.  On  proof,  in  such  a  case,  that  the  city  end  of  the  bridge  is  connected  by  the 

approach  with  a  public  street  of  the  city  distant  over  ninety  feet;  that 
since  the  purchase  of  the  bridge  by  the  county,  the  latter  has  paid  rent 
to  a  private  owner  for  the  landfover  which  the  approach  is  constructed; 
Vol.  XLIX.  — 46 
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that  the  city  street  commissioners  have  filled  in  a  few  loads  of  gravel  at 
the  end  of  the  bridge,  on  this  approach,  and,  before  the  accident  here  in 
question,  had  rebuut  or  repaired  the  sidewalk  on  such  approach,  at  or 
near  the  place  of  the  accident;  b-it  that  this  was  done  without  any  ex- 
press direction  from  the  city  authorities:  Held,  that  it  was  at  least  error 
to  instruct  the  jury  as  matter  of  law,  that  the  city  had  adopted  the  ap- 
proach as  one  of  its  highways.  Ih\d, 

14.  The  city  is  not  rendered  liable  by  the  mere  fact  that  it  had  permitted  the 
use  of  the  sidewalk  by  the  pubfic  for  several  years,  the  same  not  being 
within  the  limits  of  any  recognized  city  highway.  Johnson  r.  Milwau- 
kee, 46  Wis.,  568,  and  James  v.  Portage,  48  id.,  677,  distinguished.  Ibid. 

CLERK  OF  CIRCUIT  COURT. 

Wher^  a  certificate  (as  one  annexed  to  the  papers  transmitting  a  cause 
from  one  circuit  to  another  on  change  of  venae)  is  made  in  the  name  of 
the  derk,  but  signed  by  the  deputy  clerk,  it  must  be  presumed,  in  the 
absence  of  all  proof,  that  the  circumstances  existed  which  authorized  the 
deputy  clerk  to  act,  under  the  statute,  although  the  certificate  itself  does 
not  so  state.    Delaney  v.  Schuette,  366 

Cloud  xtpon  Title.    See  Equity,  7-10,  13. 

Common  Carrier.    See  Railroads,  1-5. 

Complaint.    See  Equity,  11.    Estates  op  Decedents,  2-5.    Pleadino^ 


1-3,  9. 


CONSTITUTIONAL  LAW. 
See  Court  Commissioner,  1.    Railroads,  7. 


That  part  of  sec.  8,  ch.  235,  Laws  of  1879,  which  provides  that  no  vote  shall 
be  received  at  any  general  election  unless  the  names  of  the  person  offer- 
ing to  vote  be  on  the  res^ister  completed  by  the  board  of  registry  as 
previously  provided  in  said  act,  excepting  only  the  case  of  persons  who 
may  have  become  qualified  voters  before  such  election  but  after  the  com- 
pletion of  such  register — is  in  violation  of  sec  1,  art.  Ill  of  tiie  state 
constitution,  which  defines  the  qualifications  of  electors y  and  that  pro- 
vision being  an  essential  part  of  the  act,  without  which  it  cannot  be  sup- 
posed that  the  statute  would  have  been  enacted,  the  whole  act  is  invalid. 
Taylor,  J.,  dissented.    Dells  v.  Kennedy  et  al,  555 

Construction. 

1.  Of  Deed.    See  Tax  Deeds,  3-5. 

2.  Of  Town  Treasurer's  Return.    See  Tax  Proceedings,  4. 

3.  Of  Ads  of  County  Boards,  etc.    See  Highways,  2,  3. 

4.  Of  Statutes,    See  Change  op  Venue.    Criminal  Law,  etc,  4. 

Eminent  Domain,  6.    Highways,  4.   Insurance,  etc,  3.    Jur- 
isdiction (A.),  4.    Railroads,  7. 

CONTRACTS. 

See  Bankruptcy.  Bills  and  Notes.  Highways,  12.  Fraud. 
Frauds,  Statute  of.  Insurance,  etc.  Receipt.  Suretyship. 
Vendor  and  Purchaser  op  Land. 
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1.  In  an  action  for  defendant's  breach  of  an  alleged  contract  to  purchase 

stone  of  plaintiff,  the  undisputed  facts  were,  that  one  C,  who  was  fore- 
man of  certain  parts  of  defendant's  mason  work  then  in  progress  in  the 
vicinity  of  plaintiff's  quarry,  having  authority  so  to  do,  contracted  with 
plaintiff,  in  defendant's  behalf,  for  400  yards  of  stone  to  be  used  at  X.; 
that  plaintiff  delivered  the  400  yards  at  X.,  and  received  payment  there- 
for; that  he  was  ready  and  willing  to  deliver  1,200  yaras  additional  at 
Y.,  and  so  notified  defendant,  claiming  that  defendant,  by  C,  had  con- 
tracted with  him  therefor;  and  that  defendant  denied  having  contracted 
for  any  part  of  the  latter  quantity,  and  refused  to  receive  it.  Plaintiff 's 
evidence  tended  to  show  that  C.  did  contract  with  him  in  defendant's 
name  for  said  1,200  yards,  to  be  delivered  at  Y.,  claiming  to  have 
authoritv  to  make  such  contract.  Defendant's  evidence  tended  to  show 
that  C.  had  never  before  bought  any  stone  for  the  compai^,  and  had  no 
authority  in  this  case  to  buy  more  than  was  required  at  A. ;  that  when 
the  stone  deUvered  at  X.  was  paid  for,  defendant's  chief  engineer  and 
other  general  officers  had  no  knowledge  that  C.  had  undertaken  to  con- 
tract for  any  other  stone;  and  that  he  had  never,  in  fact,  so  undertaken. 
Heldy  that  the  questions  whether  C.  had  authority  to  contract  for  the 
1,200  yards  to  be  deUvered  at  Y.,  and  whether  defendant  had  ratified 
such  a  contract,  were  for  the  jury;  and  it  was  error  to  instruct  them 
that,  if  satisfied  of  the  i^ts  above  stated  as  undisputed,  and  also  that 
C.  did  undertake  to  make  such  contract,  claiming  to  have  authority 
therefor,  they  must  find  for  plaintiff.    Gano  v,  C.  <&  N,  W,  Railway  Co., 

57 

2.  It  was  also  error  to  charge  that  the  alleged  contract  for  1,600  yards  of 

stone  was  indivisible,  and  that  defendant,  after  accepting  a  f ultillment 
in  part,  could  not  repudiate  the  contract  as  to  the  remainder.  Ibid, 

3.  Defendant  agreed  to  take  of  plaintiff  a  certain  amount  of  pork  at  a  speci- 

fied price,  to  be  paid  for  from  time  to  time  when  ordered,  and  all  to  be 
dehvered  by  October  1,  1876.  A  part  of  it  was  delivered  after  that 
date,  and  defendant  requested  the  deUvery  of  still  more,  which  plaintiff 
refused  on  the  ground  that  part  of  that  alreadv  delivered  had  not  been 
paid  for,  and  on  the  22d  of  December  he  offered  to  ship  more  upon  such 
payment.  On  the  19th  of  December,  plaintiff  notified  the  defendant  to 
order  the  shipment  of  the  residue  of  the  pork  and  make  payment 
within  ten  days :  and  on  his  failure  to  do  so,  notice  of  a  public  sale  of 
the  pork  ^maining  in  pWhtiff 's  hands  was  published  January  15,  1877, 
and  the  sale  made  five  days  thereafter.    Heldy 

(1)  That  by  the  acts  of  both  parties  a  strict  performance  within  the 
time  originally  fixed  was' waived,  and  defendant  was  not  finally  in  de- 
fault until  December  29th. 

(2)  That  the  sale  was  made  with  due  diligence  and  within  a  reasonable 
time  after  such  final  default,  and  defendant  was  liable  for  the  difference 
between  the  price  obtained  and  the  contract  price. 

(3)  That  the  defendant  cannot  complain  of  the  sale  on  the  ground  that 
he  had  no  personal  notice  thereof;  nor  can  he  complain  that  the  sale  of  a 
portion  of  the  pork  was  made  only  nominally  to  a  third  person,  and 
really  to  plaintin  himself,  where  it  appears  that  the  price  obtained  was 
the  full  market  price  on  the  day  of  sale.    Lindon  r.  Eldred^  305 

4.  The  condition  of  the  bond  here  sued  upon  (for  which  see  the  case) 

does  not  require  payment  by  the  obligors  of  any  part  of  the  $9,000  sub- 
scribed in  1857,  by  new  stockholders,  to  the  cash  capital  of  the  Waupun 
Bank,  but  only  of  the  previously  existing  indebtedness  of  the  bank. 
Seeley  v.  Hills,  imp.,  473 

Contributory  Negligence.    Sea  Railroads,  1,  3,  4,  9. 
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CORPORATIONS. 
(A.)  Private  Corporations.    See  Equitt,  1,  2.    Mill  Dams.    Railroads. 

1.  The  proTision  of  plaintiff's  charter,  that  its  boomage  chargea,  at  the  rate 

per  thousand  feet  there  prescribed,  **  shall  be  due  and  payable  as  soon  as 
the  amount  thereof  is  ascertained  "  (P.  &  L.  Laws  of  1871.  ch.  45.  sec. 
12),  does  not  prevent  the  company  from  maintaining^  an  action  for  sudi 
charges  as  soon  as  it  shall  have  ascertained  the  quantity  of  loffs  as  accu- 
rately as  is  possible  under  the  circumstances,  or  require  either  that  it 
and  the  owner  shall  agree  on  the  quantity,  or  that  it  shall  ascertain  such 
quantity  by  actual  tifiasurem^nt,  which  is  not  practicable  while  the  logs 
are  in  the  water.     Wausau  Boom  Co.  v.  Plumer,  115 

2.  A  resolution  of  the  plaintiff  company  provides  that  the  amount  of  bTom- 

ajjre  charges  shall  be  ascertained  by  "  counting  the  logs  into  the  boom." 
Heldj  that  the  rule  is  reasonable,  and  the  company  may  maintain  an 
action  for  the  charges  when  so  ascertained,  although  the  number  of 
feet  may  have  been  overestimated.  Ibid, 

(B.)  Pvhlic  Corporations,    See  Cities.    Garnishmext,  2-4. 

COSTS. 

See  Ambndbcent  (A.),  2.    Equity,  5.    New  Trial,  4.    Wills,  3. 

This  action,  begun  in  the  circuit  court,  was  for  a  trespass  in  cutting  out  a 
boomstick  in  a  boom  in  plaintiff's  lawful  possession  and  control,  the 
damages  claimed  being  $5,000;  nothing  appears  in  the  pleadings  which 
required  plaintiff  to  show  title  to  real  property;  there  is  nQ  certificate  of 
the  court  that  such  tide  came  in  question  at  the  trial;  and  the  damages 
recovered  were  less  than  $30.  Held^  that,  under  p  54-55,  pp.  153l-iJ2, 
Tay.  Stats.,  defendant  was  entitied  to  cosUt,  Wausau  Boom  Co  r. 
Plumer,  112 

COUNTERCLAIM. 

See  Partnership.    Practice,  5-7. 

Where  an  answer  sets  out  facts  sufficient  to  constitute  a  counterclaim, 
and  demands  a  positive  judgment  thereon  against  the  plaintiff,  and-4i 
reply  is  made  thereto,  and  the  issue  tried  without  objection,  it  is  too  late 
to  object  here,  on  appeal,  that  such  pleading  of  defendant  was  not 
therein  named  a  counterclaim.    Selleck  et  al,  v.  Griswold  et  al.,  39 

County:  County  Clerk.    See  Garnishment,  2-4. 

County  Board  op  Supervisors.    See  Highways,  1-5. 

Cjunty  Court.  See  Appeal  (B.).  Estates  of  Decedents.  Jurh- 
diction  (A.),  3, 4. 

COURT  AND  JCJRY. 

See  Cities,  13.    Contracts,  1.    Criminal  Law,  etc.,  5.    Equity,  3,  4. 
False  Imprisonment.    Judgment  (F.),  2.    Railroads,  6. 

1.  Where  the  jury  found  specifically  every  fact  necessary  to  sustain  the  judg- 
ment, errors  in  the  instructions  as  to  questions  of  law  arising  upon  those 
facts,  but  having  no  influence  upon  the  findings,  are  immaterial.  Ha»'' 
riman  et  aL  v.  Queen  Ins.  Co.,  71 
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2.  Where  each  specific  question  of  fcict  was  submitted  to  the  jury  in  such 

form  as  to  require  a  simple  a.ffirmative  or  negative  answer,  there  was  no 
erfor  in  instructinnr  the  jury  that  where,  on  a  fair  examination  of  all  the 
evidence,  they  could  not  tnitiifully  say  **  Yes  "  to  a  question,  they  ought 
to  say  **No."  Ibid. 

3.  The  court  may  proparly  direct  the  jury  to  find  facts  established  by  the 

uncontradicted  testimony.  Ibid. 

4.  It  is  for  the  jury  to  determine,  under  all  tho  circumstances  of  the  case, 

?u>ip  long  a  defect  in  a  sidewalk  must  have  existed  in  order  to  charge 
the  city  with  constructive  notice;  and  there  was  no  error  in  refusing  to 
instruct  them  that  if  the  defect  here  shown  had  existed  but  one  day 
prior  to  tlie  accident,  the  city  was  not  liable  unless  it  had  actual  notice. 
Sheel  et  ux.  v.  City  of  AppUton^  125 

5.  There  is  no  error  in  refusing  to  submit  a  question  of  fact  to  the  jury  when 

there  is  a  mere  scintilla  of  evidence  to  establish  the  fact,  and  overwhelm- 
ing evidence  against  it.    Hogan  v.  Gushing  et  al.,  169 

COURT  COMMISSIONER. 

1.  Ch.  49  of  1871  in  terms  authorizes  the  appjointment  of  a  court  commis- 

sioner resident  in  the  village  of  Waupun,  in  either  of  the  two  counties 
whose  dividing  line  passes  through  that  village,  and  empowers  him  to 
do  anything  in  relation  to  any  subject  or  maitter  m  either  or  said  counties 
as  though  he  were  a' resident  of  that  portion  of  said  village  of  Waupun 
lying  in  the  county  in  which  the  party  or  subject  matter  to  be  affected 
by  his  proceedings  may  reside  or  be  located,  and  as  thousrh  he  were 
appointed  in  said  county  by  the  circuit  judge  having  jurisdiction  over 
the  sam3.  Held,  that  the  act  is  void,  as  being  in  conflict  with  sec.  23, 
^t.  YII  of  the  state  constitution,  which  is  construed  as  limiting  the 
jurisdiction  of  court  commissioners  to  their  several  counties.  Fenelon  et 
ux.  V,  Butts f  imp.f  S42 

2.  The  i)erson  appointed  in  pursuance  of  such  void  act  is  not  a  court  com- 

missioner eitner  de  jure  or  de  facto.  Ibid. 

Court  Rttles.    See  Pkactice,  1,  2. 

CRIMINAL  LAW  AND  PRACTICE. 

See  Justices'  Courts,  6,  7. 

1.  A  person  accused  of  crime,  after  verdict  against  him,  has  a  right  to  the 
solemn  opinion  of  the  judge  before  whom  the  cause  was  tried,  after  a  care- 
ful hearing  of  all  that  may  be  alleored  against  the  justice  of  the  verdict, 
that  it  ought  ta  stand.    0hn%8  v.  The  StaU,  415 

.  2,  Where,  therefore,  the  evidence  upon  which  a  verdict  of  guilty  of  murder 
in  the  first  degree  was  found,  was  not  overwhelming,  and  the  accused 
was  unable  to  obt-.vin  a  propsr  hearing  of  his  motion  for  a  new  trial,  be- 
cause it  was  inconvenient  for  the  trial  judge  (who  sat  in  place  of  the 
judge  of  the  circuit  in  which  the  trial  was  had)  to  remam  and  hear 
the  same,  and  such  judge  erroneously  supposed  that  the  motion  might 
properly  be  heard  by  tne  judge  of  the  circuit,  this  court  reverses  the 
judgment  and  orders  a  new  trial,  without  determining  whether  the 
verdict  was  unsupported  by  the  evidence,  or  whether  there  was  erroi 
in  the  instructions  given  to  the  jury.  Ibid. 
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3.  The  fact  that  the  accused,  failing:,  after  due  effort,  to  get  hia  motion  heard 

by  the  trial  judge,  subsequently  moved  the  judge  of  the  circuit  for  the 
same  relief,  does  not  waive  or  cure  the  error  above  stated.  Ibid. 

4.  Defendant,  a  member  of  a  firm  of  insurance  brokers,  resident  in  Giicago, 

being  in  this  state,  represented  himself  to  one  M.,  a  citizen  of  this  state 
owning  property  therein,  as  an  insurance  broker,  and  disclaimed  being 
an  agent  for  any  company,  but  produced  to  M.  a  list  of  insurance  com- 
panies, and  agreed  to  place  a  large  amount  of  insuranoe  upon  M.'s  said 
propeiiy  in  responsible  companies  at  a  stipulated  premium.  Afterwani 
M.  paid  said  firm  the  premium,  and  they  obtained  and  delivered  to  M. 
policies  of  insurance  as  agreed,  for  various  amounts,  in  eighteen  of  the 
companies  named  in  said  list,  and  received  from  said  companies  their 
commissions.  No  selection  was  made  by  M.  of  the  compames  in  which 
the  insurance  should  be  placed.  At  the  time  of  soliciting  and  obtaining 
such  insurance,  defendant  had  not  procured  any  authority  from  the  sec- 
retary of  state  of  this  state  so  to  do  for  any  one  of  said  eighteen  com- 
panies.   Held^ 

(1)  That  in  soliciting  such  insurance  defendant  acted  as  an  agent  of 
each  of  said  eighteen  companies,  within  the  meaning  of  sees.  1  and  3, 
ch.  13  of  1871. 

(2)  That  although  defendant  solicited  for  all  of  said  companies  at  the 
same  time,  the  solicitation  in  behalf  of  each  was  a  separate  offense, 
subjecting  him  in  each  case  to  the  penalty  prescribed  by  section  5  of  the 
above  named  statute.    State  r.  Farmer,  459 

5.  Whether  it  is  for  the  court  or  for  the  jurv  to  fix  the  penalty,  is  not  deter- 

mined ;  but  where  the  penalty  was  fiiecl  by  the  court  at  the  lowest  amount 
Sermitted  by  the  statute,  the  error,  if  any,  not  being  prejudicial  to  the 
efendant,  will  not  reverse  the  judgment  on  his  appeaL  Ihid. 


DAMAGES. 
See  Cities,  9. 

1.  Bodily  and  mental  suffering  caused  by  an  injury  from  a  defective  highway 

may  be  considered  in  awarding  damages.  Goodno  v.  Oshkosh,  2^  Wis., 
300,  and  other  cases  in  this  court.    Sheet  et  ux,  v.  City  of  Appleton,  125 

2.  On  a  contract  by  which  plaintiff  undertook  to  get  out  and  deliver  to 

defendants  a  certain  quantity  of  logs,  while  defendants  were  to  fur- 
nish him  all  necessary  supplies  for  men  and  teams,  where  it  appears 
that,  in  consequence  of  defendants'  failure  to  perform  on  their  part, 
plaintiff  was  able  to  deliver  only  part  of  the  logs,  plaintiff  is  entitled  to 
recover  not  only  the  profits  which  he  would  have  realized  from  the  de- 
livery of  the  logs  which  he  was  prevented  from  delivering,  and  the  con- 
tract price  of  those  actually  delivered,  but  also  the  extra  expense  in 
delivering  the  latter  caused  by  defendant's  fault.  Salvo  v,  Duncan  et  a/., 

151 

Deed.    See  Boundaries.    Mortgage.    Tax  Deeds.   Yesdob,  a2«d  Pur- 
chaser, etc.,  4. 

**  Delivery  "  op  Property,  for  usurious  interest    See  Usury. 

Demurrer.    See  Estates  op  Decedents,  5. 

Deposition.    See  Judgment  (F.),  3. 

Deputy  Clerk.   See  Clerk  op  Circuit  Court. 
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Directory  Statute.    See  Eminent  Domain,  6.    Highways,  4. 
Docketing  Judgment  op  J.  P.,  in  Circuit  Court.   See  Justices*  Courts,  3. 

DURESS. 

1.  On  the  second  trial  of  this  action  to  recover  the  amount  of  plaintiff's 

not'3  paid  to  defendant,  the  jurv  having  found,  under  proper  instructions 
and  upon  sufficient  evidence,  that  the  note  was  paid^  as  weU  as  given , 
under  a  threat  of  defendant  to  have  plaintiff 's  son  arrested  and  prose- 
cuted for  burglary  or  larceny  (46  Wis.,  >MS),  and  that  it  was  not  given 
to  compound  a  crime,  a  judgment  in  plaintiff's  favor  is  afiBinned. 
Schultz  V,  Culbertson,  122 

2.  In  foreclosure  of  a  real  estate  mortgage,  securing  a  note,  the  answer,  to 

show  that  the  instrjments  were  executed  under  duress,  averred  diat 
plaintiff,  holding  the  title  to  the  property,  refused  to  convey  it  as  he  had 
agreed,  unless  defendant  Would  mclude  in  the  note  and  mortgage  (which 
were  to  be  executed  by  him  to  plaintiff  simultaneously  with  such  con- 
veyance) certain  um'ust  and  fraudulent  claims  for  moneys  uiyustly  and 
fraudulently  expended  upon  the  property,  etc.  The  answer,  however, 
showed  that,  by  previous  written  agreement  between  the  parties,  plaint- 
iff was  to  advance  moneys  for  the  erection  of  a  building  on  the  premises, 
and  defendants  were  to  execute  a  note  and  mortgage  to  secure  repay- 
ment of  such  moneys;  and  that,  after  an  accounting  between  the  parties, 
the  instruments  in  suit  were  executed  pursuant  to  such  agreement.  Held, 
that  the  answer  shows  no  defense.    Macloon  i;.  Smith,  imp.,  2(X) 

3.  Said  written  agreement  provided  that  if  the  mortgagor  should  be  unable 

to  get  a  certain  judgment  set  aside  and  discharged,  and  plaintiff* 
should  be  of  opinion  that  it  was  necessary,  for  the  purpose  of  protecting 
his  interest  under  certain  leases,  that  the  judgment  should  be  dischargea 
of  record,  he  might  satisfy  it,  and  include  the  amount  in  the  note  and 
mortgage  which  were  to  l>e  executed  to  him.  Plaintiff  having  paid  such 
judgment  and  the  amount  having  been  included  in  the  ins&iments  in 
suit :  Ileldf  that  mere  general  averments  in  the  answer,  that  the  mort- 
gagors permitted  its  inclusion  under  "duress  and  compulsion,"  etc.,  do 
not  show  that  thoy  were  entitled  to  have  the  instruments  reformed  by 
omitting  the  amount  of  such  judgment.  •  Ibid. 

4.  The  answer  further  avers  that,  **  under  like  duress  and  compulsion,"  de- 

fendants were  compelled  to  allow  plaintiff  to  include  in  tne  note  and 
mortgage  certain  expenses  in  finishing  off  said  building,  which  are 
alleged  to  have  been  unnecessary;  but  no  reason  is  shown  for  defendants' 
allowing  plaintiff's  claim  for  such  expenses  in  the  accounting  between 
them;  nor  are  any  further  facts  alleged  to  show  that  the  claim  was  fraudu- 
lent, or  that  the  execution  of  the  instruments  for  an  amount  including 
such  claim  was  done  under  duress.  Held,  insufficient  to  impeach  the 
instrument  for  fraud  or  duress.  Ibid, 

Ejectment.    See  Jurisdiction  (A.),  2. 

Elections.    See  (Constitutional  Law. 

EMINENT  DOMAIN. 

See  Appeal  (A.),  3,  4. 

1.  Under  ch.  183,  P.  &  L.  Laws  of  1866.  the  |)crsons  there  empowered  to 
dig  a  race  to  connect  the  waters  of  certain  streams  and  create  a  mill- 
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power,  etc.,  were  not  authorized  to  enter  on  thfe  land  of  any  other  person 
for  those  purposes  without  having  first  paid  the  accruing  damages. 
CarUy  v.  Sylvester  etal.,  429 

2.  One  who  purchases  real  property  after  proceedings  have  been  duly  com- 

menced, with  notice  to  nis  vendor,  for  enforcing  a  lawful  condemnation 
thereof  by  appraisement  of  its  value,  takes  the  property  subject  to  any 
award  which  may  thereafter  be  legally  made  in  such  proceedings,  and 
is  not  entitled  to  notice  of  the  subsequent  and  final  proceedings. 
Plumer  v.  Wausau  Boom  Co..,  449 

3.  The  defendant  company,  being  one  of  the  parties  who  signed  the  stipula- 

tion on  which  the  award  was  based,  and  visited  and  viewed  the  prop- 
erty with  the  appraisers,  without  then  objecting  to  tiie  want  of  notice  to 
such  purchaser,  cannot  no^  cfcject  to  the  award  on  that  ground.       Ihid, 

4.  Certain  names  of  parties  claiming  an  interest  having  been  signed  to  said 

stipulation  **per  A.,"  the  question  whether  A.  had  authority  to  affix 
such  signatures  is  immaterial,  where  the  parties  named  took  part  on  the 
same  day  in  visiting  and  viewing  the  premises  to  be  appraised,  with  the 
appraisers,  and  do  not  object  to  the  award.  Ibid, 

5.  An  appraisement  under  sec.  20,  ch.  45,  P.  &  L.  Laws  of  1871,  is  not  in- 

valid because  it  does  not  include  the  values  of  lands  "adjacent  to  the 
[Wisconsin]  river,"  owned  in  sevemlty  by  the  parties  who  were  joint 
owners  of  the  **  piers  and  booms  "  mentioned  in  said  s'^ction;  but  if  the 
pieri  and  booms  are  connected  with  or  attached  to  said  lands,  an  ap- 
praisement of  the  former  must  be  construed  as  embracing  such  use  of 
the  lands.  Ibid. 

6.  The  act  requires  the  appraisers  to  "  make  duplicate  certificates  of  such 

appraisements,  signed  by  them  or  a  majority  of  them,  one  of  which 
shall  be  filed  with  the  clerk  of  the  circuit  court  of  said  county,  and  the 
other  with  the  secretary  of  said  company."  Held^  merely  diredoy; 
and  where  the  appraisers  filed  the  origmal  award,  with  all  other  papers 
in  the  proceedings,  with  the  clerk  of  the  cinJuit  court,  and  a  certified 
copy  of  it  with  the  secretary  of  the  company,  this  was  a  substantial 
compliance  with  the  requirement.  Ibid, 

EQUITY. 

See  Appeal  (A.),  2.    Cities,  1,  2.    Judgment  (F.),  12. 

1.  P.  and  B.,  president  and  treasurer  of  the  plaintiff  company,  but  claiming 
to  act  as  individuals^  bought  and  owned  a  certificate  of  a  first- mortgage 
sale  of  real  estate,  including  lands  to  which  the  company  had  acquired 
the  mortgagor's  title;  and  they  executed  to  the  company  a  release  of  its 
said  lands  from  that  sale.  Afterwards  C,  who,  as  trustee  of  certjun 
creditors  of  the  mortgagor,  held  a  second  mortgage,  including  plaintiff's 
said  land,  and  prior  to  plaintiff's  title,  applied  to  P.  and  B.  to  purchase 
said  certificate  of  sale,  to  protect  the  interests  of  his  cestui-que-tntsts; 
and  P.  and  B.,  claiming  still  to  own  the  certificate,  refused  to  sell  it  to 
him,  but  concealed  from  him  the  fact  that  they  had  released  therefrom 
to  plaintiff  its  said  lands;  and  they  allowed  C.  to  pay  to  the  sheriff  a 
large  sum  of  money  to  redeem  from  the  first-mortgage  sale  the  lands 
thereby  sold,  knowing  that  he  designed  thereby  to  redeem  the  lands  of 
the  company  covered  by  his  mortgage,  and  was  ignorant  of  the  release 
before  mentioned.  The  moneys  thu?  paid  to  the  sheriff  were  by  him 
paid  over  to  one  U.,  to  whom  P.  and  B.  had  transferred  the  certificate 


Digitized  by  LjOOQ IC 


INDEX.  729 


of  sale  by  a  special  assignment  excepfcinff  the  released  premises.  Heldf, 
that  P.  and  B.,  in  the  transactions  with  u.,  were  under  a  duUu  as  officers 
of  the  plaintiff  com jmny^  to  disclose  the  facts  which  wouldf  have  pre- 
vented C.  from  paying  said  moneys  to  the  sheriif  for  a  fruitless  redemp- 
tion; and  that  their  fraudulent  concealment  estops  the  company  from 
claiming  the  benefit  of  such  release.  Mihills  Man.  Co,  v.  Camp,  Trus- 
tee, 130 

2.  C.  havincr,  after  such  redemption,  taken  a  sherifiF's  deed  of  the  lands,  based 

upon  the  certificate  of  the  first-mortgage  sale,  and  this  action  being 
brought  to  have  such  deed  cancelled  as  to  plaintitt's  said  lands:  Held^ 
that  the  complaint  should  be  dismissed  unless  plaintiff,  within  a  time 
sijecified,  repay  to  C.  the  amount  paid  by  him  for  such  redemption, 
with  interest.  Ihid. 

3.  In  equity  causes,  the  verdict  of  a  jury  is  only  in  aid  of  the  court,  and  has 

not  the  same  effect  as  a  verdict  at  law.    Stanley  v.  Rinse,  Ex'trix,     219 

4.  In  this  cause,  which  was  foreclosure  of  a  mortgage  securing  a  note,  a 
•  judgment  for  defendant  is  reversed  because  this  court  is  satusfied  that  a 

clear  preponderance  of  evidence  shows,  contrary  to  the  verdict  and  find- 
ing below,  that  the  note  was  not  fully  paid.  Ibid. 

5.  A  mortgagor  of  chattels  brought  suit  to  restrain  the  mortgagee  from  fore- 

closing the  mortgage  and  taking  possession  of  the  property;  and  judg- 
ment was  rendered  for  defendant  therein,  upon  his  answer,  against  the 
plaintift*,  for  the  amount  thereby  determined  to  be  due  on  the  mortgage 
note,  together  with  the  costs  of  the  action,  and  declaring  that  defendant 
have  leave  to  proceed  to  enforce  the  mortgage  according  to  law,  if 
plaintiff  should  fail  to  pay  the  amount  so  a4judged  to  be  paid.  Held, 
that  the  judgment  in  effect  treats  the  answer  as  a  suit  to  foreclose,  and 
determines  me  amount  to  be  paid  for  redemption;  and  that  the  costs  so 
awarded  became  a  lien  upon  the  mortgaged  property,  as  in  ordinary  cases 
of  foreclosure.     Riemer  v,  Schlilz,  273 

6.  The  present  plaintiff,  who  was  surety  for  the  mortgagor  in  the  above  de- 

scribed action,  paid  the  amount  of  the  judgment,  and  took  an  assign- 
ment of  tJie  mortgage.  Held  (in  trover),  that  he  became  entitled  to  the 
possession  of   the  property  by  subrogation  to  the  mortgagee's  ri^ts. 

Ibid, 

• 

7.  Where  a  vendor  of  land  has  contracted  with  his  vendee  to  have  all  out- 

standing tax  claims  cancelled,  and  has  thereupon  procured,  and,  instead 
of  cancelling,  has  delivered  to  such  vendee,  at  his  request,  tax  certifi- 
cates n[>on  the  land,  it  seems  that  he  has  such  an  interest,  by  virtu%  of 
his  liability  to  the  vendee  under  such  contract,  a?  entitles  him  to  proceed 
in  eauity  to  prevent  a  cloud  upon  the  title  by  restraining  the  issue  of  a 
tax  aeed  of  the  land  to  a  third  peraon  to  whom  the  certificates  have  been 
fraudulently  transferred.     Horn  v.  Gcury,  imp,,  464 

8.  Under  ch.  240,  Laws  of  1861,  a  mortgagee  of  land,  though  not  in  posses- 

sion, may  maintain  an  action  to  prevent  a  cloud  upon  the  title  by  re- 
straining the  issue  of  a  tax  deed  thereof  upon  an  illegal,  void  or  cancelled 
tax  certificate;  and  this  right  continues  after  a  judgment  foreclosing  his 
mortgage  and  prior  to  a  sale.  Ibid, 

9.  A  certificate  of  a  tax  sale  of  land  is  not  a  negotiable  instiument;  the 

owner's  interest  in  the  land  does  not  pass  by  a  mere  delivery  of  the  cer- 
tificate; and  an  assignment  thereof  gives  to  the  assignee  only  the  rights 
of  the  assignor,  as  against  one  claiming  an  interest  m  the  land  acquued 
from  the  assignor  prior  to  such  assignment.  Ibid, 
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10.  H.  sold  and  conveyed  land  to  M.,  and  bound  himself  4n  writing  (but  not, 

so  far  as  appears,  by  the  terms  of  his  deed)  to  pay  and  cancel  all  delin- 
quent taxes  and  outstanding  tax  claims  upon  such  land;  and  he  por- 
cnased  tax  certificates  of  the  county  (with  an  assignment  in  blank  by 
the  county  treasurer),  and  delivered  (but  did  not  in  writing  assign)  them 
to  M.,  at  his  request,  instead  of  having  them  cancelled.  Afterwards  H. 
obtained  a  judgment  of  foreclosure  or  M/s  mortgage  of  the  land,  given 
at  the  time  of  the  sale,  to  6ec\ive  purchase  money;  and  no  part  of  such 
judgment  has  been  paid.  G.  claims  to  be  the  lawful  owner  and  bolder 
of  the  tax  certificates,  through  an  intermediate  purchaser  from  M.,  for 
value,  without  knowledge  of  H.'s  rights  as  agamst  M.  Held^  that  H. 
is  entitled  to  have  the  issue  of  a  tex  deed  on  the  certificiites  to  G. 
restrained.  IbiJ. 

11.  A  complaint  for  specific  relief,  or  for  a  discovery,  must  state  some  facts 

which  show  defendant's  default  and  liability;  and  in  an  action  to  fore- 
close a  mortgage  given  to  secure  performance  of  a  bond  conditioned  for 
the  payment  of  certain  indebtedness  of  a  bank  out  of  its  assets,  a  com- 
plaint which  fails  to  show  the  character  of  such  indebtedness,  the  several 
amounts  constituting  it,  the  parsons  to  whom  it  was  due,  the  nominal 
value  of  the  assets  of  the  banx,  the  amount  realized  out  of  them  and 
applicable  to  such  payment,  or  in  what  respect  or  particulars,  or  in  what 
specific  sum,  the  obligors  were  in  default,  is  Jteld  bad  on  demurrer.  See- 
ley  V.  Hills f  imp.  J  473 

12.  The  office  and  duties  of  a  trustee  cannot  be  delegated  by  him  unless  there 

is  either  an  express  authority  for  that  purpose  conferred  on  him  by  the 
instrument  creating  the  trust,  or  a  consent  to  such  delegation  given  by 
all  parties  interested  in  the  trust.  Ibid. 

13.  A  complaint  which  shows  that  a  deed  of  land  deposited  in  escrow  was  pro- 

cured to  be  recorded  through  the  false  representations  of  the  person 
therein  named  as  grantee,  without  performance  of  the  conditions  u^on 
which  it  was  to  be  delivered  to  him,  held  to  state  a  good  cause  of  action 
in  equity,  for  a  removal  of  the  cloud,  both  under  sec  3186,  R.  S.,  and 
independently  of  the  statute.     Willis  et  ux.  v.  Sweet,  505 

14.  Legatees  named  in  a  will,  whose  legacies  depend  upon  the  same  right  and 

would  be  afi"ected  alike  by  the  judgment,  may  properly  join  as  plaintiffs; 
while  the  executors  and  the  legatees  who  conteovert  the  plaintife*  right, 
should  all  b3  made  defeadants.    Colli n  et  al,  v.  Wheeler,  etc.,  a07 

15.  A  complaint  of  several  legatees  demanding  that  their  right  to  the  full  leg- 
#  acies  left  to  them  by  the  will,  be  established,  notwithstanding  the  pay- 
ment to  them  of  a  part  of  such  legacies  upon  the  supposition  that  it  was 
the  whole,  and  a  receipt  in  full  given  by  them,  is  held  not  mtdtifarious, 
all  of  said  legatees  being  entitled  to  the  same  relief.  Ibid. 

16  It  is  no  objection  to  the  maintenance  of  the  action  in  the  circuit  court,  that 
when  the  rights  of  the  plaintiffs  shall  have  been  determined,  tiie  judgment 
will  have  to  be  executed  by  the  county  court  in  probate,  in  the  manner 
directed  by  the  statute.  Ibid. 

17.  The  statute  relating  to  the  jurisdiction  of  county  courts  in  the  administra- 
tion and  settlement  of  the  estates  of  deceased  persons,  in  the  absence  of 
clear  and  unequivocal  language  to  that  effect,  will  not  be  construed  as 
divesting  the  circuit  courts  of  their  equitable  jurisdiction  in  the  matter  of 
legacies,  though  they  confer  a  concurrent  jurisdiction  upon  the  county 
courts.  Brook  v.  CJutppell,  34  Wis.,  405,  and  other  cases  in  this  courts 
adhered  to  upon  this  point.  Ibid, 


Digitized  by  LjOOQ IC 


INDEX.  731 


18.  Where  the  court,  in  an  action  to  avoid  a  tax,  finds  that  the  assessor  totally 

disregarded  the  statute  in  valuing  the  property  in  the  town,  and  assegsed 
the  property  on  a  basis  of  from  one-third  to  one-half  its  actual  cash 
value,  it  is  then  the  duty  of  the  court,  of  its  own  motion  (where  such 
relief  is  not  asked  by  the  defendant),  to  stay  proceedings  m  the  cause 
until  a  reassessment  be  made,  as  provided  by  the  statute  (R.  S.,  sec. 
12106,  as  amended  by  ch.  255  of  1879);  and  a  judgment  for  plaintiff 
rendered  without  such  stav  and  reassessment  is  unauthorized  by  law,  and 
will  be  reversed  on  appeal  of  the  defendiints.    Single  v.  Town  of  SietUn, 

645 

19.  In  all  actions  to  avoid  taxes,  wherein  it  appears  that  the  taxes  are  void 

on  grounds  affecting  the  assessment  of  all  the  taxable  property  of 
the  town  (and  not  merely  in  actions  of  this  character  commenced  against 
the  iotcn  or  its  officers  before  the  town  treasurer  makes  his  return 
of  deUnquent  taxes  to  the  county  treasurer),  the  statute  requires  the 
court  to  stay  the  proceedings  until  a  reassessment  be  had.  Kingsley  et 
al,  V,  Board  of  Supervisors ,  etc.,  649 

20.  Where  the  marshal  of  a  city  had  been  directed  by  the  city  government  to 

remove,  as  unlawful  obstructions  in  a  highway,  a  fence  and  a  storm  door 
in  front  of  plaintiff's  dwelling  house  in  said  city:  Held,  that  equity 
would  not  interfere  before  plaintiff's  right  was  established  at  law,  the 
(^e  not  being  one  in  which  he  would  suffer  any  ineparable  or  very  con- 
siderable ipjury,  or  one  which  could  not  be  readily  and  speedily  repaired, 
and  compensated  by  damans.  Wilson  v.  Mineral  Pointy  39  Wft.,  160, 
distinguished.    Smith  v.  City  of  Oconomowoc  etaL,  694 

Escrow.    See  Equity,  13. 


ESTATES  OF  DECEDENTS. 
See  Appeal  (B.).    Wills,  3. 

1.  Under  the  revision  of  1878,  as  under  the  previously  existing  statutes, 

when  a  time  has  been  fixed  by  the  county  court  for  presentation  of 
claims  against  the  estate  of  a  decedent,  and  notice  thereof  given,  the 
circuit  court  has  no  original  jurisdiction  of  any  action  against  the  per- 
sonal representative,  upon  claims  against  the  estate,  whether  such  claims 
he  legal  or  equitable,  except  actions  for  specific  real  or  personal  property, 
or  *'to  establish,  enforce  or  foreclose  a  lien"  on  such  property;  and 
such  claims,  if  not  presented  to  the  county  court  or  commissioners  within 
the  period  limited,  are  barred.    Lannon  t\  Ilackett  et  ah,  261 

2.  In  an  action  agamst  an  executor  on  a  claim  against  the  testator,  brought 

in  the  circuit  court,  the  complaint  must  allege  that  no  time  has  been 
fixed  for  presenting  such  claims,  or  that  no  notice  thereof  has  been  given, 
or  it  is  demurrable  for  lack  of  jurisdiction.  Ibid. 

3.  A  complaint  against  the  executor  of  one  H.  alleges  that  plaintiff  and  H. 

during  his  lifetime  were  partners  in  the  ownership  of  certain  lands  and 
mills  thereon,  the  title  being  in  the  name  of  H.,  but  held  in  trust  for  the 
firm;  that,  during  the  lifetime  of  H.,  he  sold  and  conveyed  said  real 
estate,  receiving  therefor  a  certain  sum,  and  also  received  large  sums  for 
rent  of  the  mills,  for  which  he  had  never  accounted  to  plaintiff;  and  that 
plaintiff  was  entitled  to  receive  from  him  two-thirds  of  said  rents  and 
of  the  sum  so  received  on  sale  of  the  property,  but  had  received  no  part 
thereof.  The  relief  asked  is,  that  an  account  be  taken  of  such  rents, 
and  that  the  executor  be  a(yudg9d  to  pay  plaintiff  what  shall  be  found 
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due  on  such  accountings,  and  two-thirds  of  the  money  received  by  H.  on 
the  sale  of  the  mills,  with  interest.  There  are  no  averments  to  show  a 
specific  lien  upon  any  real  property,  or  any  fund,  in  the  executor's  hands; 
nor  of  a  failure  of  the  county  court  to  fix  a  time  for  presenting  claims 
against  the  estate,  etc.  Held,  that  no  cause  of  action  is  stated  again^i; 
the  executor,  and  the  circuit  court  had  no  jurisdiction.  Ihid. 

4.  The  insertion  in  the  complaint  of  a  demand  that  the  ludzment  determine 

that  H.  in  his  lifetime  was  a  partner  of  plaintiff  and  held  the  mill  prop- 
erty in  trust,  etc.,  does  not  alter  the  character  of  the  action  as  one 
merely  for  the  recovery  of  money  due  plaintiff  from  H.,  in  the  absence 
of  any  averments  to  show  an  equitable  hen  in  plaintiff's  fevor,  as  against 
other  creditors,  upon  any  fund  in  the  executor  s  hands.  Ihid. 

5.  The  widow  and  heirs-at-law  having  been  made  defendants  only  as  intw- 

ested  in  the  assets  in  the  executor's  hands,  and  no  attempt  being  made 
to  charge  them  personally  or  to  establish  a  specific  hen  on  any  real 
estate  that  had  come  to  them,  the  complaint  is  held  bad  as  to  idl  the 
defendants  on  their  joint  demurrer.  Ibid. 

6.  An  order  in  probate  allowed  the  final  account  of  an  administrator,  de- 

clared that  it  appeared  that  the  expenses  of  administration,  debts  and 
funeral  expanses  and  all  other  accounts,  had  been  paid,  and  that  the 
residue  of  the  estate  amounted  to  a  specified  sum,  and  directed  that  the 
administrator  pay  over  said  residue  to  the  heirs  of  the  deceased  or  to  his 
legal  representatives,  and  be  thereupon  discharged  from  the  trust. 
There  was  no  order  determining  who  were  the  heirs  or  distributees,  and 
no  proof  filed  of  any  payment  made  bv  the  administrator  under  tiie 
order.  Heldj  that  this  record  does  not  snow  a  final  settlement  and  dis- 
tribution of  tiie  estate,  or  a  want  of  power  in  the  court  to  appoint  sub- 
sequently an  administrator  de  bonis  non,    Oakes  v.  Estate  of  Buckley, 

5y2 

7.  Where  the  probate  record  does  not  disclose  the  reason  for  the  appointment 

of  an  administrator  de  bonis  non,  it  must  be  presumed  that  there  was 
8ufficient|ground  therefor.  Ibid, 

8.  Under  sec  13,  ch.  99,  R.  S.  1858,  the  marriage  of  an  adminisiaratxix  was 

sufficient  ground  for  appointing  an  administrator  de  bonis  non.        Ibid. 

9.  Where  the  record  statas  that  such  appointment  was  made  by  consent  of  all 

parties  interested,  one  who  subsequently  claims  to  have  been  the  sole 
person  interested  in  the  estate  must  be  preswned  (in  the  absence  of 
proof  to  the  contrary)  to  have  been  present  and  consenting.  Ibid. 

10.  The  order  of  the  probate  court  granting  letters  of  administration  de  bonis 

non,  and  the  letters  themselves,  are  pritna  facie  evidence  of  authority  to 
make  the  appointment  Ibid. 

11.  In  the  absence  of  proof  of  the  time  when  a  claim  was  presented  against 

an  estate,  and  of  any  obiection  in  the  probate  court  that  it  was  not  pre- 
sented within  the  time  limited,  this  court  must  presume  that  it  was 
presented  in  due  time.  Ibid. 

12.  Under  subd.  1,  sec.  1,  ch.  99,  R.  S.  1858,  the  widow  of  an  intestate  is  en- 

titled to  select  for  herself,  from  the  personal  estate,  property  not  exceed- 
ing $200  in  value,  without  any  order  of  tlie  probate  court,  Tomlinson 
V.  Nelson  et  al.,  679 
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'      ESTOPPEL  IN  PAIS. 

See  Eminent  Domain,  3,  4.    Equity,  1.    Foreclosure  of  Mortgage,  3. 
Vendor  and  Purchaser,  etc.,  4. 

Where  a  village  charter  requires  clainis  of  a  certain  class  against  the  vil- 
lage to  be  presented  to  the  village  board,  and,  after  a  rejection,  author- 
izes their  further  prosecution  only  by  appeal  from  the  decision  of  the 
board,  the  fact  that  a  claim  not  belonging  to  such  class  has  in  fact  been 
presented  to  and  rejected  by  the  board,  will  not  prevent  the  maintenance 
of  an  original  action  thereon  in  th^  circuit  court.  Kaime  et  al,  v.  Trus- 
tees, etc.,  ,  371 

EVIDENCE. 

See  Accounts,  1.  Assignment  (A.),  1,  2,  5.  Boundaries.  Clerk  op 
Circuit  Coltit.  Estates  op  Decedents,  6-11.  Fraud,  3,  4,  7. 
Highways,  5,  8.  Insurance,  etc.,  6,  18.  Judgment  (E.),  2. 
Judgment  (F.),  3.    Lien  (A.).    Receipt.    Stipulation.    Witness. 

1.  The  answer  in  this  case  is  construed  as  admitting  that  the  assured  had 

title  to  the  property  insured  at  the  date  of  a  deed  executed  by  him  to 
one  C. ;  and  it  appearing  that  such  deed  did  not  convey  such  proi)erty, 
it  must  be  presumed  that  the  title  contmued  in  the  assured  until  the 
property  was  burned.    Harriman  et  al,  p.  Queen  Ins,  Co.,  71 

2.  In  an  action  for  ^tting  out  and  delivering  logs  under  a  contract,  and  for 

damages  accrumg  from  defendants'  neglect  to  furnish  supplies  for  tiie 
men  and  teams  as  agreed  on  their  part,  plaintiff,  as  a  witness  in  his  own 
behalf,  was  permitted  to  state  the  actual  cost  of  putting  in  the  logs  de- 
livered, and  what  it  would  have  cost  him  had  he  been  well  supplied  by 
defendant.    Held,  no  error.    Salvo  v.  Duncan  et  ah,  151 

3.  Another  witness  for  plaintiff,  who  had  been  employed  by  him  in  getting 

out  the  logs,  and  had  been  enga^d  in  lumbering,  *'  doing  almost  all 
kinds  of  work  "  connected  therewith,  for  many  years,  was  permitted  to 
state  his  opinion  as  to  whether  plaintiff,  with  the  force  he  had,  could 
have  continued,  if  well  supplied,  to  put  in  a  certain  amount  of  logs  per 
day.  Ueldj  that  the  evidence  was  of  the  nature  of  expert  testimony, 
and  admissible.  Ibid, 

4.  In  an  action  for  injuries  to  the  plaintiff's  minor  son  from  defendant's  negli- 

gent handling  of  a  pistol,  a  declaration  of  the  son,  made  after  the  wound 
had  been  dressed  and  he  had  taken  his  seat  in  a  bu^gy  to  be  conveyed 
home,  to  the  effect  that  defendant  was  not  to  blame,  is  not  receivable  as 
evidence  in  chief,  being  no  part  of  the  res  gestce.    Mutcha  v.  Pierce,  231 

5.  Certain  acts  and  words  of  the  y^e,  in  respect  to  the  admission  of  work- 

men into  certain  rooms  of  the  house  to  make  measurementa  for  contem- 
plated improvements,  and  in  directing  teamsters  where  to  leave  mate- 
rials brought  to  the  house  —  held,  no  evidence  tending  to  show  that  the 
husband  acted  as  her  agent  in  procuring  such  materials.  Wright  v. 
Hoodetal.,  235 

6.  In  an  action  for  ii\juries  alleged  to  have  resulted  from  the  defective  condi- 

tion of  the  defendant's  fence,  where  actual  notice  to  defendant  of  the 
defect  is  not  shown,  plaintiff  should  be  permitted  to  prove  the  existence 
of  the  defect  for  some  time  previous  to  the  accident,  m  order  to  charge 
defendwit  with  notice.    Jones  v.  C.  dt  N.  W.  Railway  Co.,  352 

7.  In  a  civil  action,  the  evidence  is  not  requured  to  be  such  as  establishes 

beyond  a  doubt  the  facts  relied  upon  for  a  recovery.  Hartwig  v.  C.  db 
N,  W.  Railway  Co.,  358 
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8.  Testimony  of  the  surety  that  he  would  not  have  become  such  if  he  had 

known  the  facts  concealed,  is  admissible  in  support  of  his  defense  against 
the  contract    Remington  S,  M,  Co.  r.  Kiszertee  etal.y  409 

9.  Where,  in  ffamishinent,  the  account  of  the  principal  debtor  with  a  bank, 

as  shown Tby  the  bank  ledger,  had  been  put  in  evidence:  Held,  that 
there  was  no  error  against  plaintiff  in  refusing  to  require  the  bank  offi- 
cers to  produce  the  original  checks.    Gage  et  al.  v,  Cheschro,  Garnishee, 

4i:'6 

10.  Where  it  appeared  from  the  examination  in  chief  of  a  witness  for  plaint- 
iffs, that  the  account  boola  of  the  principal  debtor  were  destroyed  before 
the  trial,  the  garnishee  defendant  was  entitled,  on  cross  exanunation,  to 
show  the  reason  for  such  destruction,  in  order  to  repel  the  inference  of 
an  improper  motive.  Ibid, 

11.  Where,  on  the  trial  in  justice's  court,  a  postal  card  had  been  properly  put 
in  evidence,  and  delivered  to  the  justice,  and  had  been  lost  or  mislaid, 
and,  on  search  by  the  justice,  could  not  be  found,  there  was  no  error,  at 
a  subsequent  trial  in  the  county  court,  in  allowing  testimony  as  to  its 
contents.    MuUenhack  v,  Batz,  499 

12.  In  an  action  for  balance  due  on  logs  sold  and  delivered,  where  a  scale  bill 
of  the  Io§p?,  made  by  a  parson  employed  for  that  purpose  by  defendant, 
was  identified  and  its  correctness  shown  by  the  testimony  of  the  person 
who  made  it,  there  was  no  error  in  admitting  it  as  evidence  in  plamtifTs 
behalf  for  all  purposes,  although  it  was  not  certified  as  required  by  the 
statute.    Christie  t?.  Keator^  640 

Exceptions.    See  Judgment  (F.),  13. 

Exemption.    See  Homestead. 

FALSE  IMPRISONMENT. 

The  mere  fact  that  defendant  made  the  affidavitu  pon  which  a  judgment 
debtor,  after  execution  returned  unsatisfied,  was  required  to  appear  and 
answer  before  a  person  acting  as  court  commissioner,  but  without  any 
authority,  is  not  ^jpround  for  holding  as  matter  of  law  that  he  was  liable 
for  the  wrongful  imprisonment  of  such  debtor  by  order  of  such  pretended 
commissioner  for  refusal  to  answer  questions  put  upon  such  examina- 
tion; but  the  question  whether  defendant  did  in  fact  direct  or  instigate 
the  imprisonment,  is  for  the  jury,  upon  all  the  evidence.  Fenelon  ct  ux. 
V,  Butts f  imp.,  'M2 

Findings  of  Court  or  Referee.    See  Appeal  (A),  2,  4.   Insurance,  etc.,  20. 
Judgment  (F.),  6-8.    Peactice,  5. 

FORECLOSURE  OF  MORTGAGEi 
See  Equity,  5,  6, 11.    Practice,  4. 

1.  Whether  or  not,  after  a  sale  on  foreclosure,  the  defendants  can  have  it  set 

aside  upon  the  purchaser's  motion  to  confirm,  there  is  no  error  in  setting 
it  aside  upon  the  hearing  of  an  order  upon  tbe  purchaser  to  show  cause, 
procured  by  the  defendants.    Hubbard  v,  Taylor  et  a/.,  &> 

2.  In  consequence  of  an  agreement  between  the  parties  to  the  suit  that  the 

sale  should  be  adjourned  (which  agreement  was  not  seasonably  made 
known  to  the  sheriff),  defendants  were  not  present  at  the  sale;  and  tbe 
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property  was  sold  for  much,  less  than  the  real  cash  value.  Defendants 
were  making  eftbrts  to  pay  the  judgroent,  and  did  pay  a  large  sum 
thereon  on  the  day  of  the  sale.  Held^  that  there  was  no  error,  as  a^^ainst 
the  purchaser,  in  vacating  the  sale  by  an  order  which  permits  him  to 
withdraw  the  money  paid  into  court  thereon,  and  requires  i^laintiff  to 

f)ay  him  interest,  sheriff's  and  attorney's  fees,  and  expenses  incurred  in 
ooking  after  the  i)roperty;  and  such  purchaser  cannot  object  that  the 
order  does  not  provide  for  a  resale.  Ibid, 

3.  A  mDi-t^age  may  be  foreclosed  as  against  the  mortgagors  without  making 

one  who  claims  title  paramount  a  defendant  to  the  suit :  and  mortgagors 
who  have  covenanted  to  defend  the  title  against  all  adverse  claims,  are 
estopped  to  allege  title  paramount  in  a  third  person.    Macloon  v.  Smithy 

200 

4.  It  is  within  the  sound  discretion  of  the  court  in  which  a  mortgage  is  fore- 

closed, to  determine  whether  the  whole  or  any  part  of  the  sum  stipulated 
in  the  mortgage  for  solicitor's  fees  shall  be  included  in  the  judgment; 
and  it  seems  that  if  the  mortgagee  appears  in  and  conducts  the  action  in 
his  own  person,  without  employing  a  solicitor,  nothing  should  be  al- 
lowed him  undev  such  a  stipulation;  but  this  court  refuses  to  reverse  or 
modify  a  judgment  allowing  the  full  sum  so  stipulated  ($5<)),  although 
the  plaintiff  appeared  in  the  suit  in  his  own  person  and  not  by  solicitor, 
where  the  question  of  such  allowance  was  not  in  any  way  contested  in 
the  court  below,    Beed  v.  Catlin,  imp.,  636 

Foreign  Insurance  Company.    See  Criminal  Law,  etc.,  4,  5. 

FRAUD. 

See  Assignment  (A.),  4,  5.    Cities,  3,  4.    Duress,  2-4,    Equity,  1,  2. 
Insurance,  etc.,  6,  7,  21.    Sale  op  Chattels.    Suretyship. 

1.  In  the  present  case,  where  the  question  was,  whether  a  conveyance 

of  lanos  to  the  defendant  was  made  in  fraud  of  his  grantor's  cred- 
itors, this  court,  upon  all  the  evidence  (for  which  see  the  opinion),  holds 
that  the  conveyance  was  not  fraudulent,  and  reverses  a  judgment  against 
the  defendant.    Norris  v.  Persons  et  aZ.,  101 

2.  A  partnership  may  assume  the  individual  debts  of  one  of  its  members, 

and  none  but  existing  creditors  can  question  the  transaction.  Haben  v. 
Harshaw,  379 

3.  Where  a  trading  finn  consisted  of  a  husband  and  his  wife  and  the  father 

of  the  latter,  the  wife  having  a  separate  estate,  and  her  father  living 
vnth  the  other  partners  as  a  member  of  the  family,  without  paying 
board,  and  without  any  account  being  kept  between  them,  these  facte 
may  properly  be  given  in  evidence  to  show  that  an  indebtedness  which 
included  store  and  family  expenses,  and  for  which  the  mortgage  in  dis- 
pute was  given,  was  a  firm  indebtedness.  Ibid, 

4.  Though  the  fact  that  there  was  a  preference  given  to  certain  creditors  in 

executing  a  mortgage,  may  be  considered  by  the  jury  with  the  other 
facte  and  curcumstances  in  the  case,  in  determining  wnetner  the  mortgage 
is  fraudulent,  there  is  no  error  in  an  imtruction  Qiat  such  preference  **  is 
not  an  evidence  of  fraud. '  *  Ibid, 

5.  If  a  creditor,  knowing  that  his  debtor  is  in  failing  circumstances,  takes  a 

transfer  of  such  debtor's  whole  property  with  an  honest  design  to  secure 
the  payment  of  the  debt  due  himself,  and  without  any  intent  to  defraud 
other  creditors,  the  transfer  is  valid,  as  against  them.  Oage  et  al,  v, 
Ches?bro,  •  486 
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Before  the  delivery  of  a  chattel  mortgage,  the  mortgagee  agreed  that  cer- 
tain property  therein  named  should  be  omitted  from  the  mortgage,  be- 
cause the  mort^^ragors  were  found  to  be  under  a  contract  obligation  to 
sell  and  deliver  it  to  another  person;  by  mistake  the  instrument  was  de* 
livercd  without  making  the  agreed  change;  but  the  mortgagors,  without 
obiection  on  the  part  of  the  mortgagee,  delivered  the  property  to  such 
otner  person.  Held,  not  a  fraud  in  law  as  against  otner  creditors, 
Blah'eslee  v.  Kossman^  43  Wis.,  116,  distinguished.     Allen  v,  Kennedy, 

549 

The  fact  that  when  a  mortgage  of  chattels  was  given  to  secure  a  single 
creditor,  the  mortgagor  was  in  foiling  circumstances,  and  pressed  by 
other  creditors,  while  it  may  be  considered  by  the  jury,  with  other  cir- 
cumstances, in  determining  the  question  of  ftuudulent  intention,  is  not 
in  itself  conclusive  of  fraud.  Ibid, 


FRAUDS,  STATUTE  OF. 

A  written  guaranty  upon  a  negotiable  promissory  note,  though  referring  to 
the  note,  and  made  at  the  same  time  with  it,  and  constituting  a  ground 
of  the  credit  given  to  the  maker,  is  void  by  the  statute  of  frauds,  if  it 
fails  to  express  the  consideration.  Taylor  p.  Pratt,  3  Wis.,  674,  ad- 
hered to  on  the  principle  of  stare  decisis;  and  Houghton  v,  Ely,  26  id., 
181,  distinguished.    Parry  v.  Spikes  et  al.,  384 

Frivolous  Pleading.    See  Pleading,  4-8. 


GARNISHMENT. 

1.  Accounts  in  favor  of  H.  against  third  persons  having  been  turned  over  to 

C.  without  formal  assignment,  C.  has  a  right  as  against  H.  to  appropri- 
ate moneys  collected  on  such  accounts  to  the  payment  of  H.'s  indebted- 
ness to  him;  and  (in  the  absence  of  fraud)  is  not  liable  therefor  as 
garnishee  of  H.    Gage  et  at,  v.  Chesebro,  Garnishee^  4^6 

2.  A  municipal  c  ^rporation  (in  this  case  a  county)  is  not  subject  to  garnish- 

ment; and  one  who  holds  property  of  a  debtor  merely  as  agent  of  such 
a  corporation  cannot  be  garnished  in  respect  thereof.  Merrell  r.  Camp- 
hell,  Co.  Clerk,  etc.,  bSo 

:3.  Even  if  a  county  were  liable  to  garnishment,  the  process  would  not  reach 
an  undelivered  county  order  in  favor  of  the  debtor,  in  the  county  clerk's 
hands.  Ibid. 

4.  A  delivery  of  such  an  orier  by  the  clerk  to  the  sheriff,  upon  service  of 
process  of  garnishment,  does  not  bind  the  county  and  subject  it  to 
garnishment.  Ibid. 

(jkacb,  Days  of.    See  Bills  and  Notes,  1,  2. 

GrUABANTY.    See  Frauds,  Statute  op. 

HIGHWAYS. 

See  Cities,  5-14.    Justices'  Courts,  6,  7. 

1.  A  county  board,  authorized  to  alter  a  state  road  within  the  limits  of  the 
county  (under  Tay.  Stats.,  p.  502,  §  105),  appointed  a  committee  to 
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"view  and  report'*  at  its  next  meetingr  in  regard  to  a  change  in  such 
road,  duly  applied  for.  The  committee  assumed  the  right  to  make  such 
change,  gave  notice  of  the  time  and  place  of  its  meeting  to  examine  the 
highway  and  decide  the  application,  and  finally  caused  a  survey  of  the 
road,  as  changed,  to  be  made,  and  filed  with  its  order  for  such  change. 
Held,  that  the  board  might,  in  the  first  instance,  have  authorized  such 
committee  to  decide  the  application  and  order  the  change  (section  123|t, 
p.  606),  and  therefore  a  suosequent  adoption  of  the  committee's  report, 
showing  the  action  taken  upon  the  subject,  was  a  valid  ratification. 
Hark  r,  Gladwell,  172 

2.  Resolutions  and  other  proceeding^  of  county  boards  must  be  liberally  con- 

strued, with  a  view  to  ascertaining  the  real  intent;  and  in  this  case  a 
resolution  **  that  the  report  of  the  road  committee  be  accepted  and  the 
committee  he  discharged^''  is  construed,  in  view  of  the  whole  record,  as 
an  adoption  of  the  report  Ibid, 

3.  The  county  board  had  no  authority  to  lay  out  a  new  road,  but  merely  to 

change  the  location  of  the  state  road  within  the  county.  The  apphca- 
tion  and  notice  related  expressly  t)  such  a  change,  and  fliey  were  referred 
to  in  the  recitals  of  the  order.  The  order  itself  is,  merely,  **  that  a  high- 
way be  and  hereby  is  laid  out  pursuant  to  said  application,"  followed 
by  a  description  of  the  new  line  according  to  the  survey.  Heldy  that 
this  must  be  redded  as  an  order  for  a  change  in  the  existing  road; 
and  the  establishment  of  the  new  line  operated  of  itself  to  discontinue 
the  old.  Ibid. 

4.  In  view  of  the  whole  statute,  so  much  of  section  118  (p.  504)  as  requked 

the  order  changing  the  road,  and  the  award  of  damages,  to  be  filed  in 
the  offices  of  me  county  and  town  clerks  within  a  spmfied  time,  is  held 
merely  directory.  Ibid, 

5.  Where  a  recorded  order  changing  a  highway  recites  that  the  persons  who 

signed  the  application  therefor  were  freeholders,  a  certified  copy  of  such 
order  is  prima  facie  evidence  of  that  fact.    Tay.  Stats.,  p.  492,  §  69. 

Ibid. 

6.  If  town  supervisors,  without  having  acquired  jurisdiction  of  the  subject, 

refuse  to  alter  a  hiffhwav,  the  decision  made  upon  such  order  by  com- 
missioners, on  appeal,  and  all  subsequent  proceedings  upon  the  decision, 
will  be  void.     Williams  r.  Mitchell  et  al„  284 

7.  The  statute  provides  that,  "  upon  application  made  to  the  supervisors  for 

the  laying  out,  altering  or  discontinuing  of  any  highway,  they  shall 
maJce  out  a  noiicfy  and  fix  therein  a  time  and  place  at  which  they  will 
meet,"  etc.  Tay.  State.,  491,  S  66;  R.  S.,  400,  sec.  1269.  Held,  that 
this  merely  requires  the  notice  to  be  given  by  the  direction  and  author- 
ity of  the  supervisors,  and  not  that  it  shall  be  signed  by  them.        Ibid. 

8.  An  order  of  the  town  supervisors  altering  a  highway  is  prima  facie  evi- 

dence of  the  regularitv  of  all  proceedings  prior  thereto  (Tay.  State., 
492,  §69;  R.  S.,  408, 'sec.  1298);  and  to  impeach  the  validity  of  the 
oi-der  on  the  ground  of  a  failure  to  serve  notice  on  one  of  the  acyoining 
land- owners,  such  failure  must  afiirmatively  appear.  Ibid. 

9.  Persons  who  have  signed  the  petition  for  a  proposed  alteration  in  a  high- 

way, cannot  regularly  be  appointed  commissioners  to  determine  an  ap- 
peal from  the  order  of  the  supervisors,  not  bein^  **  disinterested  "  persons 
within  the  mea  ing  of  the  statute  (Brock  r.  Hishen,  40  Wis..  674);  but 
such  appointment,  made  in  disregard  of  an  objection  thereto  duly  taken, 
is  merely  an  irregularity  and  not  jurisdictional^  and  is  no  ground  for 
impeaching,  in  a  collateral  action^  the  validity  of  the  acte  of  such  com- 
missioners. Ibid. 

Vol.  XLIX.— 47 
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10.  Under  onr  statute,  it  is  sufficient  if  two  of  the  three  commissioners  ap- 

pointed are  qualified  and  act.  State  ex  rel,  McCune  v.  Goodwin,  24 
Wis.,  286.  Ihid. 

11.  After  appeal  commissioners  had  reveraed  an  order  of  the  sapervisors 

refusing  to  dtsoontinue  a  highway  between  two  specified  points,  and  lay 
out  a  Highway  on  another  line  between  those  points,  the  supervisors 
made  an  order  for  such  alteration,  but  added  a  provision  that  "the 
aforesaid  highway  is  not  to  be  discontmued  until  tiie  road  hereby  laid 
out  is  opened."  Heldy  that  the  condition  is  void,  and  does  not  affect 
the  validity  of  the  order  making  the  alteration.  Ibid. 

12.  Releases  of  damages  from  land-holders  along  the  line  of  iiie  new  high- 

way were  made  on  express  condition  that  the  proceeding  to  lay  out  such 
highway  should  not  be  acljudged  invalid  by  a  court  of  competent  juris- 
diction. Held,  that  their  acceptance  does  not  affect  the  validity  of  the 
proceedings;  as  such  releases  would  become  inoperative  on  failure  of  the 
proceedings,  without  any  express  condition  to  that  effect  Ibid, 

HOMESTEAD. 

See  A88IONMEI7T  (A.),  5. 

Where  a  building,  covering  less  than  one-fourth  of  an  acre,  is  occupied 
by  the  owner  as  his  homestead,  the  fact  that  he  keeps  a  hotel  therein 
will  not  prevent  its  being  exempt  as  a  homestead,  under  the  authority  of 
Phelps  V.  Booney,  9  Wis.,  70.    Uarrinian  et  al,  v.  Queen  Ins,  Co,,     71 

HusBAijD  AND  WiPK.    See  Evidence,  5.    Lien  (A.).    Witness. 

Injunction.    See  Cities,  1,  2.    Equity,  7,  8,  10,  20. 

Insolvency.    See  Assignment  (A.).    Fraud,  7. 

INSTRUCTIONS  TO  JURY. 

See  Fraud,  4.    Judgment  {F.),  5, 10.    Railroads,  4. 

In  a  civil  action  for  an  assault  and  batfery  alleged  to  have  been  made  by  de- 
fendant by  the  discharge  of  a  loaded  pistol  at  plaintiff,  the  court  charged 
that  if  defendant  did  not  assault  the  plaintip',  but  the  pistol,  being  in 
his  hand  for  a  lawful  purpose,  was  discharged  by  careless  handling  or  by 
accident,  there  could  be  no  recovery  in  this  action;  and  again,  tliatu 
plaintiff  assaulted  defendant,  the  latter  having  the  pistol  in  his  hands, 
and  its  discharge  was  caused  by  plaintiff's  act  without  design  on  de- 
fendant's part,  defendant  was  not  liable.  Held^  that  there  was  then  no 
error  in  refusing  a  further  instruction,  asked  by  defendant,  that  there 
could  be  no  recovery  "  unless  the  shooting  was  unllful  and  intentional." 
Krall  V,  Lull,  403 

INSURANCE  AGAINST  FIRE. 

See  Criminal  Law,  etc.  4,  5.    Parties,  2,  3. 

1.  Where  a  fire  insurance  policy  provides  that  the  loss  shall  not  be  payable 
until  the  expiration  of  a  specified  time  after  the  proofs  of  loss  have  been 
furnished,  the  furnishing  of  such  proofs  (if  not  waived)  is  a  condition 
precedent  to  the  right  of  action ;  and,  in  an  action  on  tiie  policy,  an 
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avennent  in  the  answer  that  such  proofe  were  not  furnished  for  the  spec- 
ified length  of  time  before  the  action  was  brought,  does  not  create  an 
issue  in  abatement  which  must  be  tried  before  Sio  other  issues  in  bar. 
Harrwtan  et  aL  v.  Queen  Ins,  Co.,  71 

2.  In  such  an  action,  an  answer  showing  that  plaintifiF  furnished  what  pur- 

ported to  be  proof  of  loss,  and  that  these  were  not  accepted  as  a  com- 
pliance with  the  terms  of  tiie  policy,  but  that  **  defendant  at  once  denied 
that  any  liability  to  plaintiffs  nad  arisen  under  said  alleged  policy,  and 
refused  to  pay  any  alleged  claim  thereunder,  held  to  show  a  denial  of 
liabib'ty  in  any  event,  and  an  unqualified  refusal  to  pay  the  loss;  w\iich 
was  a  waiver  of  such  proofs.  Ibid. 

3.  Besides  finding  generally  that  the  building  was  wholly  destroyed  by  fire, 

the  jury  found  specifically  that  no  portion  of  the  brick  walls  remaining 
after  the  fire  could  be  used  in  rebuilding  it;  that  the  foundations  so 
remaining  were  not  sufficient  to  support  a  Duilding  of  the  weight  and  di- 
mensions of  the  one  burned ;  that  the  expense  of  removing  the  worthless 
fragments  of  the  old  building  would  at  least  equal  the  value  of  all 
materials  left  after  the  fire;  and  that  such  materials  were  worth  less 
than  the  cost  of  getting  them  out  of  the  wrecks  of  the  building.  Heldt 
that  these  specific  findings  show  the  building  to  have  been  **  wholly  de- 
stroyed," within  the  meaning  of  ch.  347  of  1874.  Ibid. 

4.  Where  the  a^nt  who  issues  an  insurance  policy  knows,  at  the  time,  of 

outstanding  mcumbrances  upon  the  property,  omitted  from  the  state- 
ments of  the  application,  such  omission  will  not  prevent  a  recovery. 

Ibid. 

5.  Where,  after  a  loss  by  fire  of  insured  property,  and  after  an  opportunity 

to  investigate  it,  the  insurer,  without  any  deception  or  fraud  practiced 
upon  it  by  the  insured  at  the  time  of  such  investigation,  agrees  with  the 
insured  that  it  shall  pay  and  he  receive  a  certain  sum  in  full  on  account 
of  such  loss,  a  recovery  of  that  sum  cannot  be  defeated  by  showing  a 
breach  of  a  warranty  in  the  policy,  though  unknown  to  the  insurer  at 
the  time  of  such  agreement.  Stache  et  al.  v.  St.  Paul  F.  <^  M.  Ins.  Co.,  89 

6.  The  nroperty  insured  consisted  of  two  buildings,  together  with  furniture 

and  wearing  apparel,  provisions,  etc.,  and  the  buildings  were  erected  by 
the  insured  upon  a  lot  held  by  him  on  a  lease  for  ten  /years.  The 
answer  avers  that  the  insured,  in  making  out  his  proofs  of  loss,  Msely 
and  fraudulently,  with  intent  to  misleM  and  to  induce  defendant  to 
agree  to  pay,  eto.,  stated  that  the  property  insured  was,  at  the  time  of 
the  fire,  owned  bv  him  in  fee  simple.  Held,  that,  in  view'  of  the  settle- 
ment made,  the  burden  was  upon  defendant  to  show  that  the  assured 
had  not  an  absolute  title  to  the  property  insured,  and  that  he  had  pro- 
cured the  settlement  by  false  and  fraudulent  reprebentations  on  that 
subject.  Ibid. 

7.  The  jury  found  that  the  insured  was  not  guilty  of  any  fraud  in  making  or 

inducing  the  settlement;  but  also  found  that  when  the  proofe  of  loss 
were  made  out  (by  the  insurer's  acljustin^  agent),  the  insured,  who 
could  not  speak  English,  in  answering  questions  through  an  mterpreter, 
had  stated  that  **the  property"  belonged  to  him,  "owned  m  fee 
simple."  Held,  that  these  findings  were  not  inconsistent,  and  that 
plaintiffs  were  entitled  to  judgment  thereon  for  the  amount  agreed  upon 
by  the  settlement.  loid. 

8.  In  an  action  upon  a  fire  insurance  policy,  tiie  answer  was,  that  the  policy 

contained  a  condition  avoiding  it  in  case  the  interest  of  the  assured  in 
the  property  were  other  than  the  sole  and  unconditional  ownership  for 
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his  own  benefit,  if  that  fact  were  not  represented  to  the  insurer  and  ex- 
pressed in  the  written  part  of  the  policy;  that  the  property  was  held  in 
trust  by  plaintiff  for  others,  and  he  did  not  disclose  the  fa«t  to  defendant 
when  he  applied  for  insuraiice;  and  (as  a  separate  defense)  that  he  did 
not,  in  his  proofe  of  loss,  disclose  such  trust  or  the  names  of  the  persons 
beneficially  interested,  as  the  terms  of  the  policy  required  him  to  do  be- 
fore he  could  recover  thereon.  Ueld,  that  this  was  essentially  a  plea  iw 
har^  and  not  merely  one  in  abatement,  and  there  was  no  error  in  refusing 
to  try  first  the  question  whether  plaintiff  had  failed  to  make  due  proofe 
of  loss.    Smith  r.  Commonwealth  Ins.  Co.,  ^ 

9.  "WTiere  the  agent  who  issued  the  policy  was  previously  informed  of  the 

circumstances  under  which  plaintiff  held  title  to  the  property,  negotiated 
the  contract  of  insurance  with  some  of  the  persons  benenciaJiy  interested 
(and  not  with  the  plaintiff,  in  whose  name  the  policy  was  taken),  was 
furnished  with  full  information  which  would  have  enabled  him,  by  in- 
quiry, to  learn  the  name  of  each  beneficiary,  and  wrote  the  policy  with- 
out specifying  the  trust,  this  was  a  waiter  of  the  stipulation  avoiding  the 
policy  unless  such  trust  were  written  therein.  Ibid, 

10.  Under  the  practice  in  this  state,  plaintiff  could  make  proof  of  the  waiver, 
in  his  action  on  the  policy,  without  first  proceeding  to  have  it  reformed. 

Ibid. 

11.  The  policy  provides  that,  "when  personal  property  is  damaged,"  the 

assured  shall  arrange  *'  the  various  articles  according  to  their  kind,  sep- 
arating the  damaged  from  the  undamaged,"  and  shall  furnish  the  com- 
pany an  inventory  "naming  the  quantity,  quality  and  cost  of  each 
article."  The  property  insured  was  one  organ,  and  was  wholly  de- 
stroyed; and  the  assured,  in  his  proofs  of  loss,  stated  the  name 
of  the  article,  its  value  just  before  the  fire,  and  the  amount  of  the 
loss  (the  sums  named  as  such  value  and  as  the  amount  of  loss  being  tiie 
same);  and  he  refused  to  furnish  on  demand  any  further  "schedule" 
under  that  provision,  on  the  ground  that  in  case  of  a  total  lo^  of  a 
single  article  insured,  no  other  "schedule"  was  required.  Held^  that 
the  jury  were  warranted  in  finding  a  compliance  witn  said  provision  of 
the  policy.  Jhid, 

12.  Whether  an  examination  of  the  assured,  not  under  oath,  concerning  a  loss 

by  fire,  made  by  the  insurer  a  few  days  after  such  fire,  is  a  waiver  of 
vnritten  proofs  of  loss,  is  not  here  determined;  but  such  an  examination 
is  a  waiver  of  the  mere  notice  of  the  loss  called  for  by  the  policy.  Badger 
V,  Glens  Falls  Ins,  Co.,  889 

13.  Where  the  loss  occurred  on  the  night  of  the  29th  and  30th  of  December, 

and  the  assured  mailed  his  proofs  on  the  29th  of  January  following, 
qucere  whether  this  was  not  a  compliance  with  a  requirement  that  sudi 
proofs  should  be  furnished  "  within  thkty  days."  Ibid. 

14.  Where  the  only  objection  made  to  such  proofs  by  the  insurer  at  the  time 

was,  that  they  did  not  include  a  certain  certificate  (the  assured  having 
a  right  to  furnish  such  certificate  later),  that  was  a  waiver  of  the  objec- 
tion that^  they  were  not  furnished  in  time.  Sfid. 

15.  The  policy  provides  that  the  assured  shall  foi-tiiwith  give  notice  of  the 

loss,  "  and  within  thirty  days  render  a  particular  account  of  such  loss 
.  .  .  ;  and  shall  also  produce  a  cerbficate  "  of  a  certain  character 
from  the  chief  of  the  fire  department,  etc  Held,  that  the  provision 
must  be  construed  strictly  to  avoid  a  forfeiture,  and  that  it  does  not  re- 
quire such  certificate  to  be  produced  within  thirty  days.  Ibid. 
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16.  Where  a  fire  insurance  policy  requires  the  assured  to  furnish  written 

proofe  of  the  loss,  signed  and  sworn  to  by  him,  as  soon  thereafter  as  pos- 
sible, and  to  produce  a  certain  certificajbe  of  a  magistrate  or  notaiy,  and 
also  requires  him,  at  the  option  of  the  company,  to  submit  to  an  exam- 
ination under  oath  by  an  agent  of  the  company,  etc.,  if  the  assured,  be- 
fore fmnishing  the  fonnal  proofs,  submits  to  an  examination  under  oath 
required  by  the  insurer,  and  subscribes  the  statement  thereof ,  which  is 
then  delivered  to  and  received  by  the  insurer*8  agent,  without  any  de- 
mand thereafter  made  for  the  formal  proofs  (including  the  magistrate's 
certificate),  this  is  evidence  upon  which  the  jury  may  find  a  waiver  of 
such  proofs.    Badger  v.  Phcenix  Ins,  Co.,  896 

17.  The  policy  in  such  a  case  makes  the  loss  payable  "sixty  days  after  the, 

proofs  of  the  same  required  by  the  company  shall  have  been  made  by 
the  assured  and  received  at  the  office  in  Chicago,  and  the  loss  shall  have 
been  ascertained  and  proved  in  accordance  with  the  terms  and  provisions 
of  the  policy."    Held,  that  if  the  examination  was  a  waiver  of  the  other 

£  roofs,  the  loss  became  payable  at  least  at  the  expiration  of  sixty  days 
'om  the  time  when  such  examination,  subacribea  by  the  assured,  was 
duly  delivered  to  the  insurer;  and  where,  at  the  request  of  the  insurer's 
agent,  such  delivery  was  made  to  him  at  the  place  where  the  property 
was  situated,  and  possession  was  retained,  this  was  a  waiver  of  the 
dehvery  at  Chicago.  Ibid, 

18.  Where  the  complaint  in  an  action  upon  a  fire-insurance  i)olicy  shows  that 

the  poHcy  refers  to  an  apphcation  of  the  assured,  and  declares  it  to  be 
thereby  **  made  a  part  of  this  policy  and  a  warranty  on  the  part  of  the 
assured,"  proof  of  the  terms  of  such  application,  and  of  the  existence 
of  the  facte  therein  stated,  or  of  the  performance  of  promissory  under- 
takings thei*ein  contained,  is  no  part  of  the  plaintiff's  case;  but  it  is  for 
the  defendant  to  allege  and  prove  the  non-existence  of  such  facte  or  a 
breach  of  such  promissory  warranties.    Redman  et  al.  v.  jEtna  Ins.  Co., 

431 

19.  A  ijrovision  in  an  insurance  policy  avoiding  it  in  case  of  ite  assignment 

without  the  consent  of  the  company,  applies  only  to  an  assignment  made 
hefore  a  loss  under  the  policy.    Dogge  v.  N.  W.  Nat.  Ins.  Co.,  501 

20.  In  an  action  on  such  a  policy,  the  answer  alleged  that  plaintiff  had  duly 

assigned  the  policv  to  one  G.  before  the  action  was  brought,  and  no  longer 
had  a  claim  under  it  against  defendant.  The  referee  for  trial  found 
that  "  no  sufficient  assignment  under  the  terms  and  conditions  prescribed 
by  said  policy  was  ever  made  and  deHvered  to  said  G."  Held,  that  the 
finding  is  defective,  not  determining  the  issue  made.  Ibid. 

21.  The  policy  provided  that  any  claim  under  it  should  be  forfeited  by  an  at- 

tempt at  fraud  by  false  swearing,  etc.  The  total  amount  of  insurance 
was  $l,ltH);  the  plaintiff,  in  his  proofs  of  loss,  under  oath,  stated  the 
value  of  the  property  at  over  $5,000;  and  the  referee  found  ite  value  to 
be  $2,000,  but  also  found  that  plaintiff  did  not  knowingly,  willfully  and 
for  the  purpose  of  defrauding  defendant,  swear  to  a  false  statement  of 
the  value,  but  grossly  exaggerated  ite  value  and  quantity  in  consequence 
of  his  imperfect  knowledge  of  the  English  language,  while  acting  under 
the  direction  of  the  person  who  aided  him  in  making  the  proote.  Held, 
that  upon  these  findmgs  plaintiff  was  not  preclude,  upon  the  ground 
of  fraud,  from  recovering.  Ibid. 

b^TEREST.    See  Bills  and  Notes,  1,  2.    Cities,  2.    Usuby. 
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Joinder. 

1.  Of  Parties,    See  Equity,  14.    Estates  of  Decedents,  5.    Partis. 

2.  0/  Causes  of  Action,    See  Equity,  15. 

JUDGMENT. 

(A.)  Judgtnent-oh  Default,    See  JuBiSDiCTidN  (B.).    Practice,  8,  9. 

(B.)  Judgment  of  Dismissal  without  prejudice.    See  Practice,  6. 

(C.)  Judgment  of  J,  P.:  when  to  be  docketed  in  Circuit  Court  See  Jus- 
tices' Courts,  2. 

(D.)  Judgment  as  a  Bar.    See  Practice,  7. 

(E.)  Vacating  Judgment,    See  Practice,  4. 

1.  Where  judgmect  is  rendered  upon  a  frivolous  answer,  without  leave  to 

answer  over,  and  afterwards  defendant  files  affidavits  and  asks  leave  to 
answer  pn  the  ground  of  newly  discovered  evidence,  without  tendering 
an  answer  showing  a  good  defense^  with  affidavits  showing  a  probabili^ 
of  his  sustaining  it,  leave  should  be  denied.    Loucheine  v.  Strouse  et  al., 

623 

2.  Where  the  action  is  upon  a  judgment,  and  the  daim  of  newlv  discovered 

evidence  is  merely  that  a  certam  person  who  committed  willful  peijury 
on  the  trial  which  resulted  in  such  judgment,  will  appear  as  a  witness 
for  defendant  and  give  evidence  of  a  contrary  character,  it  is  error  to 
grant  a  new  trial  on  that  ground.  Ibid, 

(F.)  Reversal  of  Judgment,  See  Appeal  (A.),  2.  Court  and  Jury, 
1.  Criminal  Law,  etc,  2,  3,  5.  Foreclosure  op  Mortgage,  4. 
ITraud,  1.    New  Trial,  1.    Practice,  1,  2,  5.    Verdict,  1. 

1.  Error  in  refusing  a  nonsuit  is  cured  by  the  subsequent  introduction  of  evi- 

dence completing  the  proof  of  the  cause  of  action.  Harriman  et  al.  r. 
Queen  Ins,  Co,,  71 

2.  Where  there  was  some  evidence  to  support  the  verdict,  it  must  stand,  on 

appeal,  unless  there  is  such  a  pi-eponderance  of  evidence  against  it  as 
induces  this  court  to  believe  that  the  jury  acted  perversely  in  rendering  it 
WausauBoom  Co,  v.  Plumer,  118 

3  An  objection  first  taken  at  the  trial,  to  the  admission  of  a  deposition,  is 
too  late  where  the  defect  alleged  is  merely  technical,  and  mig^t  have 
been  cured  by  amendment  if  the  objection  had  been  taken  earlier. 
R.  S.,  sec.  4091.  Ibid, 

4.  It  appeared  that  plaintiff  had  earned,  October  17,  1876,  $2,108  for  boom- 
ing defendant's  logs;  that  $500  of  this  was  paid;  and  that,  bv  special 
•  contract  between  the  parties,  $527  of  the  amount  was  not  pa^^le  until 
a  certain  pending  suit  should  be  determined  in  this  plamtiff's  favor. 
The  verdict  declares  that  the  jury  *'  find  for  the  plaintiff,  and  assess  its 
damages  at  $2,108,  amount  to  be  paid  for  boomage  in  the  following 
manner,  viz. :  $527  to  be  paid  after  tne  decision  of  the  award  suit;  $500, 
amount  paid  by  defendant  31st  of  July,  1876;  leaving  $1,081  due  and 
payable  on  the  17th  of  October,  1876;  $156,  amount  of  interest  [to  the 
time  of  trial]  at  seven  per  cent. ;  making  total  amount  due  to  date,  less 
the  amount  to  be  paid  at  the  decision  of  the  award  suit,  $1,764.''  tjpon 
this  verdict  plaintiff  took  judgment  for  $1,237,  which  was  the  sum  last 
named  less  the  $527  found  to  03  not  yet  due.    The  interest  allowed  was 
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only  upon  the  balance  actually  found  due  and  unpaid  October  17,  1876. 
Held  J  that  the  judorment,  being  for  the  exact  sum  found  due,  will  not 
be  reversed  for  the  peculiarity  in  the  form  of  the  verdict.  Ibid, 

5.  A  verbal  inaccuracy  in  the  instructions,  which,  in  view  of  the  whole 

charge,  could  not  have  misled  the  jury  to  the  appellant's  iiguiy,  is  no 
ground  of  reversal.    SchuUz  v.  CuJbertson,  122 

6.  The  only  evidence  in  this  case  whose  rejection  is  complained  of,  was  imma- 

terial; and,  there  beiuff  no  such  preponderance  of  evidence  against  the 
findingfs  of  the  court  below  as  would  warrant  their  reversal,  the  judg- 
ment 18  afltaied.     Tallman  v.  Fitchy  197 

7.  In  the  absence  of  a  clear  preponderance  of  evidence  against  it#  this  court 

refuses  to  set  aside  the  finding  of  a  referee  on  a  question  of  fact,  approved 
by  the  court  below.    Hannan  v.  Engelmann,  278 

^.  If  a  tax  deed  can  be  avoided  by  showing  that  the  taxes  might  have  been 
collected  out  of  (he  personal  property  of  the  owner  of  the  land,  in  whose 
name  it  was  assessed  (a  point  not  decided),  still  the  finding  of  the  judge 
of  the  court  below,  upon  uncertain  and  conflicting  evidence,  that  the 
taxes  could  not  have  oeen  so  collected,  is  conclusive  upon  this  court. 
Scheiber  v,  Kaehler  et  al.,  291 

9.  The  improper  admission  of  evidence  is  not  fatal  error  where  it  cannot  have 
prejuaiced  the  appellant.    Kaime  et  al,  v.  Trustees,  etc,,  371 

10.  An  omission  bjr  the  court  of  a  correct  qualification  of  a  general  principle 

of  law  btated  in  the  charge,  is  not  error,  where  such  qualification  is  ren- 
dered inapplicable  by  facts  shown  by  the  undisputed  evidence.  Bern- 
ington  Sewing  Machine  Co,  v.  Kezertee  et  al.y  409 

11.  The  issues  having  been  submitted  to  the  jury  upon  a  charge  which  was 

full,  explicit  and  applicable  to  the  evidence  and  issues,  and  included 
substantially  all  correct  instructions  asked  by  the  appellant,  which  were 
not  given  in  form,  and  there  being  no  clear  preponaerance  of  evidence 
against  the  verdict,  the  judgment  pursuant  thereto  must  be  afl&rmed. 
Carley  v.  Sylvester  et  al,,  429 

12.  Where  the  bill  of  exceptions  in  a  suit  in  equity  shows  all  the  evidence 

offered,  the  judgment  will  not  be  reversed  for  errors  in  receiving  or  reject- 
ing, or  in  considering  or  refusing  to  consider  evidence,  where  it  appears 
that  no  change  in  those  respects  would  have  been  likely  to  affect,  or 
could  properly  have  affected,  the  result  in  the  court  below.  Kirkland 
et  al,  V,  Telling  et  al.,  634 

13.  Where  the  bill  of  exceptions  is  not  shown  (by  certificate  of  the  judge  or 

stipulation  of  the  parties)  to  contain  all  the  evidence  ^iven  on  the  trial, 
exceptions  to  a  refusal  of  a  compulsory  nonsuit,  or  to  instructions  which 
might  have  been  warranted  by  the  evidence,  are  of  no  avail;  and  the 
jury  will  be  presumed  to  have  found,  upon  sufficient  evidence,  every 
alleged  fact  necessary  to  sustain  their  general  verdict.  Woodlock  v. 
Combs,  659 

Judicial  Sale.    See  Equity,  1,  2.    Foreclosure  of  Mortgage,  1,  2. 
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JURISDICTION. 

See  Court  Cosoiissioneb,  1.    Highways,  6,  9. 

(A.)  Of  the  Subject  Matter,    See  Cities,  4.    Equity,  16-19.    Estates  op 
Decedents,  1-4.    Estoppel.    Justices'  Courts,  4-7. 

1.  A  city  charter  provides  that  **  no  action  shall  be  maintained  by  any  person 

X'nst  the  city  upon  any  claims  or  demands  of  any  kind  whatsoever, 
bher  arising  from  contract  or  otherwise,  until  such  person  shall  first 
have  nresented  such  claim  or  demand  to  the  common  council  for  allow- 
ance, and  that  '*  the  determination  of  the  common  council,  disallowing 
in  whole  in  or  in  part  any  claim  of  any  person,  shall  be  final  and  conclu- 
sive, and  a  perpetual  bar  to  any  action  in  any  court  founded  on  such 
claim,  except  that  such  person  may  appeal  to  the  circuit  court,  as  pro- 
vided in ''  another  part  of  said  charter.  Held^  that  Uiis  does  not  deprive 
the  circuit  court  of  jurisdiction  of  such  actions  originally  brought 
therein;  and  that  the  objection  that  such  a  claim  has  never  been  pre- 
sented to  the  common  council  must  be  taken  by  demurrer  or  answer,  *or 
it  is  waived,    Sheel  et  ux,  v.  City  of  Appleton^  125 

2.  Ejectment  having  been  brought  in  C.  county  for  lands  then  situate  therein 

the  subsequent  inclusion  of  the  lands  within  another  county,  by  act  of 
the  legislature,  did  not  divest  the  jurisdiction  of  the  circuit  court  for  C. 
county,  in  the  absence  of  any  provision  in  the  act  upon  that  subject 
Shevlin  v.  Whelen,  41  Wis.,  88,  distinguished-  Cornell  University  t. 
Wis.  Cent,  R.  R.  Co.,  158 

3.  The  county  court  of  any  county  named  in  sec.  2465,  R.  S.,  has  jurisdiction 

of  an  action  for  injuries  to  lands  in  such  county  by  flowage  caused  by 
the  maintenance  of  a  dam  in  another  county,  even- where  the  judgment 
sought  would  operate  upon  the  dam  itself.    Geise  v.  Greene  et  al.,     3S4 

4.  Sec.  3377,  R.  S.,  provides  that  "  any  person  whose  land  is  overflowed  or 

otherwise  injured  by  any  such  dam  [as  previously  described  in  the  chap- 
ter], may  obtain  compensation  therefor  in  a  cim  action  as  provid  d  in 
this  chapter,  against  the  owner  thereof  ...  in  the  circuit  court  for  the 
county  where  the  land  ...  lies,  biU  in  no  other  manner, ^^  Held,  that 
these  last  words  merely  limit  the  right  of  civil  action  for  damages  or  com- 
pensation for  the  lands  flowed,  to  this  form  of  remedy,  and  do  not 
affect  the  jurisdiction  of  said  county  courts.  Ibid, 

(B.)  Of  the  Person.    See  Justices'  Courts,  3. 

Where  the  affidavit  of  the  person  by  whom  the  summons  was  served  (other 
than  the  sheriff')  fails  to  state  that  a  copy  of  the  summons  was  left  with 
(as  well  as  delivered  to)  the  defendant  {&,  S.,  sec  2642),  the  circuit  court 
has  no  jurisdiction  to  render  a  judgment  as  upon  default;  and  an 
amendment  of  the  return  after  an  appeal  is  taken,  will  not  cure  the 
defect    Hall  v,  Graham,  553 

JUSTICES'  COURTS. 

See  Pleading,  9. 

1.  While  the  expiration  of  the  term  for  which  a  particular  person  was 
elected  to  an  office,  does  not  create  any  **  vacancv  "  in  the  office  within 
the  meaning  of  the  stiitute  which  provides  for  filling  vacancies  by  ap- 
pointment or  election,  still  sec.  248,  ch.  120,  R.  S.  1858,  which  declares  that 
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"  whenever  the  office  of  any  joBtice  of  the  peace  shall  become  vacant  by 
r^gnation,  removal  or  otherwise,"  the  justice  to  whom  the  books  and 
pajjers  of  such  former  justice  shall  be  deUvered,  shall  proceed  to  tiy  the 
action,  etc.,  must  be  construed  as  including  the  case  of  one  who  ceases 
to  be  .justice  by  reason  of  the  expiration  of  his  term;  and  the  same  con- 
struction must  be  given  to  the  similar  provision  in  sec.  3951,  R.  S. 
Stamm  et  al,  v.  Diix:on,  Gamisheej  328 

2.  Under  the  last  named  section,  therefore,  transcripts  of  judgments  ren- 

dered by  a  justice,  duly  certified  by  his  successor,  are  entitied  to  be  dock- 
eted in  the  circuit  court.  Ibid, 

3.  In  an  action  designed  to  be  commenced  by  attachment  in  iustice's  court,  X. 

made  tha  affioavit  for  attachment  in  behalf  of  the  plaintiffs;  and  the 
warrant,  personally  served  on  defendant,  required  him  **  to  answer  to  X. 
in  behalf  of  A.  and  B.,  to  his  damage,"  etc.  Held,  that  the  justice 
acquired  jurisdiction  of  the  defendant.   Marston  et  al.  v.  Hurlburt,  630 

4.  In  an  action  in  justice's  court  upon  an  account,  it  is  only  where  the  items 

of  account  between  the  parties,  tvkicJi  still  remain  open  to  utvestigatiorif 
exceed  in  the  aggregate  $500,  tiiat  the  cause  is  beyond  the  justice's  juris- 
diction. Where  one  item  of  the  litigated  account  is  a  balance  alleged  to 
be  due  on  a  previous  settletnent,  and  the  settlement  is  not  denied,  or  is 
found  to  have  been  made  in  fact,  the  amount  included  in  the  prior  ac- 
count does  not  affect  the  question  of  jurisdiction.  Cuer  v,  Rosa  et  al,, 
imp.,  652 

5.  Where  the  present  owners  of  logs  on  which  a  lien  is  claimed  for  the 

amount  of  the  debt,  are  joined  as  defendants  with  the  debtor,  though 
tiiey  may  not  be  bound  by  the  settlement  between  plaintiff  and  the  debtor, 
yet,  in  the  absence  of  any  attempt  to  impeach  such  settlement,  the 
amount  of  the  prior  account  will  not  affect  tne  justice's  jurisdiction;  nor 
will  it  be  affected  by  the  fact  that  an  examination  of  the  whole  account 
is  necessary  in  order  to  determine  to  what  extent  the  indebtedness  is  a 
lien.  Ibid. 

6.  Under  ch.  192  of  1877,  a  iustice  of  the  peace  had  no  jurisdiction  to  issue 

a  summons  against  the  defendant  in  an  action  to  recover  a  penalty  for 
obstructing  a  highwav,  except  upon  a  complaint  filed  with  him  by  an 
officer  there  mentioned;  and  after  the  defendant  had  answered  and  had 
the  case  certified  to  the  circuit  court  (on  the  ground  that  title  to  land 
would  come  in  question),  he  was  entitled  to  have  the  action  dismissed  in 
that  court,  if  it  did  not  appear  that  the  complaint  had  been  made  by 
such  officer.    State  v,  Gillenf  683 

7.  Whether  the  law  in  this  respect  is  changed  by  sec.  3*298,  R.  S.,  not  con- 

sidered. Ibid. 

Legacies.    See  Equity,  14-17. 
License.    See  Cities,  8,  11. 

LIEN. 

(A.)  0/ Mechanics  and  Material  Men, 

In  an  action  to  enforce  a  lien  upon  real  estate  which  was  the  separate 
property  of  a  married  woman,  for  materials  procured  by  her  husband 
and  actually  used  in  the  improvement  of  the  house,  it  was  in  evidence 
that  such  materials  were  charged  by  plaintiff'  as  paxt  of  a  running  ac- 
count against  the  husband,  and  that  oills  of  sucn  account  had  oeen 
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made  out  agrainst  and  presented  to  the  husband,  and  his  note  demanded 
therefor;  and  these  bills  were  then  offered  in  evidence  for  the  defense. 
Held,  that  their  rejection  was  error.     Wright  v.  Hood  et  al.t  235 

(B.)  Upon  Logs,  for  labor,  etc.   See  Justices'  Coukts,  5. 

1.  The  **  labor  and  services  "  for  which  ch.  95  of  1877  grives  a  lien  upon  logs, 

are  not  merely  the  personal  or  manual  labor  and  services  of  the  claimant, 
but  include  those  performed  by  his  teams  and  servants.  Hogan  r. 
Cushing  et  ah,  16S 

2.  Under  the  lien  law  found  in  Tay.  Stats.,  p.  1769,  §  27,  where  an  account 

for  suppUes  commenced  in  July,  1877,  but,  by  a  proper  application  of 
payments  on  account,  all  those  previous  to  November  1,  1877,  were  paid 
for,  and  the  remainder,  for  which  a  lien  was  claimed,  were  furnished 
between  the  latter  date  and  May  1,  1878,  a  petition  for  alien  filed  before 
June  1,  1878,  was  in  time.    Cuer  v.  Boss  et  al.,  imp.,  652 

(C.)  For  Costs.    See  Ei^uity,  5. 

Limitation  op  Actions.    See  Accounts,  2, 3.  Estates  of  Decedents,  1. 


MANDAMUS. 

[1.  It  seems  that  the  practice  of  permitting  mandamus  cases  to  be  com- 
menced, in  this  court,  only  by  issue  and  service  of  an  aUematite  writ, 
will  be  adhered  to,  notwithstanding:  the  abro^tion  (by  rule  26  of  1876) 
of  the  rule  on  that  subject  adopted  in  1865.]  Scheed  et  al.  v.  St.  George^ 
German  Aid  Society,  237 

2.  In  the  circuit  courts,  a  rule  to  show  cause  why  a  peremptory  mandamus 

should  not  issue,  should  be  allowed  to  supersede  the  alternative  writ, 
only  in  cases  where,  after  a  hearing  upon  the  rule,  no  issue  of  fact  ap- 
pears to  be  involved.  A  remark  in  Attorney  Gen.  v.  Lum,  2  Wis.,  5w, 
quahfied.  Und. 

3.  If  the  cause  shown,  at  a  hearing  upon  the  rule,  presents  a  material  issue 

of  fact,  it  is  error  to  try  that  issue  upon  aflBdavits;  but  an  alternative 
writ  should  be  awarded,  and,  after  return  made  thereto,  the  issue  should 
be  tried  in  the  manner  prescribed  by  the  statute  and  rules  of  court 
R.  S.,  sec.  3i.52;  C.  C.  Rule  31.  IM. 

4.  In  such  case,  the  court  may  permit  the  affidavits  on  which  the  rule  to 

show  cause  was  founded,  to  stand  for  the  relation,  or  may  direct  a  formal 
relation  to  be  filed.  Ibid. 

Mabteb  and  Servant.    See  Raijjioads,  8. 
Mech.\nics'  Lien.    See  Lien  (A.). 

MILL  DAMS. 

See  Jurisdiction  (A.)  3,  4. 

1.  Where  the  charter  under  which  a  mill  dam  in  a  certain  stream  was 
built,  provides  for  ascertaining  the  damages  for  flowage  according  to  the 
mill-dam  law  of  1840  (which  by  its  own  terms  relatai  only  to  dams  in 
rivers  not  navigable),  it  is  immaterial  whetlier  the  stream  in  question  is 
or  is  not  navigable.  Wood  v.  Hustis,  17  Wis.,  416.  Oeise  r.  Greene 
et  at.,  .  334 
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2.  The  mill-dam  law  of  184G  was  repealed  and  subsequently  restored,  and, 
with  amendments  since  made  in  some  particulars,  is  the  only  general 
law  upon  the  subject;  and,  as  reCnacted  m  1857,  was  declared  to  be  "  ap- 
plicable to  all  cases  where  compensation  has  not  been  made  for  damages 
sustained  by  the  erection  of  any  dam  7iow  maintained.'^  Held,  that, 
in  its  existing  form  (ch.  146,  R.  S.),  it  governs  the  present  action.    Ibid. 

Mistake.    See  Stipulation,  etc. 

MONEY  HAD  AND  RECEIVED. 

See  Pleading,  9. 

The  action  for  money  had  and  received  will  lie,  in  general,  whenever  de- 
fendant has  received  money  which,  in  equity  and  good  conscience,  he 
ought  to  pay  to  plaintiff.     Wells  v.  Am.  Exp.  Oo.y  -  224 

Mortgage.  See  Bills  and  Notes,  2.  Chattel  Mortgage.  Fore- 
closure OP  Mortgage.    Fraud,  3-7. 

Negligence.    See  Cities,  12-14.    Railroads.  1-4,  6-10. 

NEW  TRIAL. 
See  Criminal  Law,  ete.,  1-3.    Judgment  (E.). 

1.  The  justices  of  this  court,  sitting  in  the  cause,  being  equally  divided  upon 

the  question  whether  judgment  should  go  for  the  appellants  on  the 
special  findings,  or  there  should  be  a  new  trial,  the  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to  law;  leav- 
ing the  court  below  to  determine  the  qu3stion  of  a  new  trial.  Noonan 
V.  Orion,  31  Wis.,  265.     Selleckel  al.  v.  Griswold  et  ah,  39 

2.  The  mere  fact  that  there  was  some  evidence  in  plaintiff's  favor,  so  that 

the  court  could  not  properly  order  a  compulsory  nonsuit  or  direct  a  ver-. 
diet  for  the  defend jnt,  does  not  show  that  there  was  any  abuse  of  dis- 
cretion in  granting  a  new  trial  after  a  verdict  in  plaintiff's  favor;  and 
this,  where  defendant  had  offered  no  evidence.  Jones  v.  C.  dt  N.  W. 
Railway  Co.,  352 

3.  Evidence  offered  for  the  party  in  whose  favor  the  verdict  is  rendered, 

though  improperly  rejected,  cannot  be  considered  in  determining  the 
propriety  of  granting  a  new  trial.  Ihid, 

4.  Where  the  verdict  does  not  appear  to  be  perverse,  a  new  trial  should  be 

granted  only  upon  terms  that  tne  moving  party  pay  the  taxable  costs  of 
the  former  trial.  Ibid, 

NONSUIT. 

See  Judgment  (F.),  1.    Practice,  6. 

The  practice  of  granting  a  nonsuit  upon  the  opening  statement  of  the  case 
by  counsel  for'plaintiff,  does  not  prevail  in  this  state.  Fisher  v.  Fisher^ 
5  Wis.,  472.    Smith  v.  Commonwealth  Ins.  Co.,  322 

Notice. 

1.  Of  option  to  consider  whole  debt  due.    See  Bilus  and  Notes,  2. 

2.  Of  loss  by  fire.    See  Insurance,  ete.,  12. 
•H.  Of  defects  in  fence.    See  Evidence,  6. 
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4.  Of  defects  in  highway.    See  CJourt  and  Jury,  4. 

5.  Of  application  to  lay  out^  alter  or  discontinue  highway.  See  Highwatb,  7, 

6.  Of  proceedings  to  condemn  land.    See  Eminent  Domain,  2. 

7.  Of  application  for  judgment  on  default  of  answer.    See  Practice,  3. 

Oath.    See  Assignment  (A.),  1.    Practice,  8. 

Obstructing  Highway.    See  Justices'  Courts,  6,  7. 

Officer.    See  Court  Commissioner,  2.    Garnishment,  4. 

Off- set.    See  Vendor  and  Purchaser,  etc.,  3. 

Orders.    See  Appeal  (A),  1,  3-5.    New  Trial. 

Order,  Reversal  op.    See  Appeal  (A.),  4.    Attachment,  2. 

PARTIES. 
See  Equity,  14.    Foreclosure  of  Mortgage,  3. 

1.  One  who  takes  a  mort$;rage  of  chattels  in  his  own  name,  but  in  fact  for  the 

benefit  of  another,  may  maintain  replevin  for  such  chattels  in  his  own 
name,  without  joining  such  other  person.  R.  S.,  sec  2607.  AUen  r. 
Kennedy,  549 

2.  An  insurance  company  which  has  been  compelled  to  pay  the  owner  for 

property  destroyed  by  fire,  hus  a  right  of  action  against  the  person  who 
wrongfully  caused  the  loss,  without  any  assignment  of  such  nght  by  the 
assured,  and,  under  our  statutes,  may  sue  in  its  own  name.  Swarthout 
et  al.  V.  C.  dt  N.  W.  Railway  Co.,  625 

3.  Where  the  owner  of  the  property  and  several  insurers  have  rights  of  ac- 

tion for  different  portions  of  the  value,  all  arising  out  of  the  same 
wrongful  act,  they  may  join  in  a  single  action  against  the  wrongdoCr. 

Ibid. 

PARTNERSHIP. 

See  Bankrlttcy.    Fraud,  2,  3. 

In  an  action  upon  a  note  belonging  to  the  estate  of  a  decedent,  claims 
growing  out  of  partnership  dealings  between  the  decedent  and  the  de- 
fendant are  not  a  proper  subject  of  set-off  or  counterclaim,  where  there 
has  been  no  accounting  or  final  settlement  of  the  partnership  affairs. 
Tomlinson  v.  Nelson  et  al.,  679 

Patj^ent,  Voluntary.    See  Cities,  3. 

Payments,  Application  op.    See  Accounts,  3. 

Penalties.    See  Criminal  Law,  etc.,  4,  5.    JusTtcEi'  Courts,  6,  7. 

Petition  for  a  lien  on  logs.    See  Ijen  (B.),  2. 

PLEADING. 

See  Abatement,  etc.    Amendment  (A.).    Cities,  8.    Counterclaim. 
DxniEss,  2-4.    Equity,  11,  15.    Insurance,  etc.,  1,  8,  18.    Jurisdic- 
tion (A.),  1.    Mandamus,  4.    Railroads,  5. 
1.  A  complaint  that,  on  a  day  named,  and  from  thence  hitherto,  plaintiff 
was  the  owner  of  certain  describad  lands,  and  that,  "on  or  about "  the 
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same  day,  defendant  committed  a  trespass  on  said  lands,  held^  on  de- 
murrer, to  sufficiently  allege  plaintiflTs  ownerahip  at  tlie  time  of  the  tres- 
pass.   Leihy  v.  Ashland  Lumber  Co.,  165 

2.  An  averment  of  plaintiff's  title  to  land  at  the  time  of  an  alleged  trespass 

thereto,  is  sufficient  without  a  further  averment  of  his  possession  or  right 
of  possession.     }Vah  v.  Gtvsvenor^  31  Wis.,  681,  distinguished.       Ibid, 

3.  In  a  complaint  for  injuries  to  a  dam  maintained  by  pldntiff  on  hi^  land, 

it  is  not  necessary  to  aver  that  the  stream  is  not  navigable,  there  being 
no  presumption  in  favor  of  its  navigabiUty.  Ibid, 

4.  The  plea  of  nil  debet  is  inappropriate  to  an  action  of  assumpsit;  and 

where  the  complaint  was  upon  an  account  for  goods  sold,  an  answer  de- 
nying that  defendant  **is  indebted  to  plaintiff  in  manner  and  form  as 
alle^  in  the  complamt,*'  is  bad.     Crane  Bros,  Manuf'g  Co,  v,  Morse, 

368 

5.  Where  the  complaint  alleges  that  plaintiff  **  is  a  corporation  duly  organ- 

ized under  the  laws  "  of  a  foreign  state,  an  answer  that  defendant  **  has 
no  knowledge  or  information  sufficient  to  form  a  belief  '*  concerning  such 
allegation,  **and  therefore  denies  the  same,"  is  insufficient,  under  the 
statute  which  requires  plaintiff's  corporate  character  to  be  specifically 
denied.  Ibid,  - 

6.  Where  the  complaint  alleged  an  express  (but  not  a  written)  agreement  to 

pay  interest  on  the  account  after  a  certain  time,  a  denial  of  **all  that 
part  of  the  complaint  relating  to  interest  and  the  payment  thereof,  that 
no  agreement  in  wnting  was  ever  made  by  this  defendant  to  pay  inter- 
est," etc.,  is  insufficient.  Ibid, 

7.  The  complaint  being  for  goods  sold  by  plaintiff  to  defendant,  a  denial  of 

information  sufficient  to  form  a  belief  "concerning  the  allegation  that 
plaintiff  is  now  the  lawful  owner  and  holder  of  the  account,"  is  bad. 
If  defendant  desired  to  defend  on  the  gi-ound  that  plaintiff  had  assigned 
the  claim,  he  should  have  stated  that  ifact  in  his  answer.  Ibid. 

8.  An  answer  containing  only  the  defenses  above  stated,  held  frivolous.   Ibid, 

9.  A  complaint  in  justice* s  court  which  alleges  that  defendant  is  indebted  to 

plaintiff  in  a  sum  named,  "for  money  had  and  received  "  on  a  specified 
day  "at  his  request,  and  that  no  part  thereof  has  been  paid,"  and  de- 
mands judgment  for  that  amount,  held  sufficient.    Mullenback  v,  Batz, 

499 

10.  When  an  unveri6ed  complaint  for  money  of  the  plaintiff  converted  by 
defendant,  shows  defendant's  liability,  but  the  amount  due  depends  on 
an  accounting,  plaintiff,  even  on  default  of  an  answer,  must  still  make 
proof  of  the  amount;  and  an  answer  which  admits  all  the  facts  alleged 
m  the  complaint  except  as  to  the  amount  due,  and  contains  no  averments 
which  will  excuse  defendant  from  accounting  to  plaintiff,  is  insufficient. 
Sargeant  v,  Downey ^  524 

PRACTICE. 

See  Amendment.  Appeai*.  Equity,  14,  15.  Foreclosure  of  Mort- 
gage. Insurance,  etc.,  1,  8, 10,  18.  Judgment  (EA  Mandamus. 
New  Trial.    Nonsuit.    Pleading.    Replevin.    Summons. 

1.  In  the  absence  of  positive  rules  on  the  subject,  the  order  of  ar^ment  to 
the  jury  is  matter  of  practice  within  the  control  of  the  trial  judge,  and 
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an  appellate  court  will  not  interfere  unless  there  has  been  a  clear  abuse 
of  discretion,  to  the  probable  iiy'ury  of  the  appellant.  Kaime  et  al.  v. 
The  Trustees,  etc.,  371 

2.  A  rule  that  each  party  shall  open  his  case  to  the  jury  iu?t  before  intro- 

ducingr  his  evidence,  and  that,  when  the  evidence  is  all  in,  defendant's 
counsel  may  sum  up  to  the  jury,  and  plaintiff's  counsel  may  then  close, 
IB  in  accordance  with  old  and  approved  practice;  and  where  |:|laintiff 's 
counsel,  after  having  waived  his  right  to  open  his  case  to  the  jury,  was 
not  confined  to  a  strict  reply  to  the  arguments  of  defendant's  counsel, 
this  is  held  no  sufficient  ground  for  reversal,  where  it  does  not  appear 
that  h?  was  i>ennitted  to  wander  from  the  issues  in  the  case.  A  remark 
in  Brown  p.  Swineford,  44  Wis.,  -2S2,  explained;  and  Rule  2^5  of  the  new 
rules  (though  not  in  force  when  this  case  was  tried),  somewhat  con- 
sidered. Ibid. 

3.  Ch.  61  of  1879  provides  that  the  circuit  court  for  Winnebago  county 

**  shall  be  deemed  to  be  open  for  the  transaction  of  business  from  the  com- 
mencement of  one  regular  term  to  the  commencement  of  another,  and 
an  adjournment  from  day  to  day  shall  not  be  necessary  to  the  validity  of 
any  proceeding  therein.'*  Held,  that  a  notice  of  application  to  such 
court  for  a  judgment  (for  want  of  an  answer)  on  a  day  named  or  as  soon 
thereafter  as  counsel  can  be  heard,  goes  down  when  the  court  is  not  in 
actual  session  on  the  day  specified,  and  there  is  no  ac\joumment  to  any 
specified  time;  and  a  new  notice  must  be  given  before  the  application 
can  be  heard.  Piatt  p.  liobinson,  10  Wis.,  129,  and  Allen  v,  Beeknian, 
42  id.,  18o,  distinguished.     Brockway  t?.  Newton,  imp.,  406 

4.  A  "judgment  in  foreclosure  entered  on  a  subsequent  day  in  such  a  case,  on 

the  report  of  a  rcfei-ee,  without  further  notice,  should  be  set  aside  (on  mo- 
tion made  at  the  same  term),  on  the  ^fround  that  it  cannot  be  assumed 
that  defendant  was  not  iiy  ured  by  bemg  depnved  of  an  opportunity  to 
be  heard  as  to  whether  the  mortgaged  property  should  be  sold  in  parcels, 
and  in  what  order.    Bonnell  v.  Gray,  36  Wis.,  574,  distinguished.    Ibid, 

5.  Where  the  cause  was  tried  by  the  court  alone  upon  complaint,  answer  with 

counterclaim,  and  reply  to  the  latter,  and  the  findings  are  merely,  in  sub- 
stance, that  the  averments  of  the  complaint  are  true,  ignoring  the 
issue  upon  the  counterclaim,  and  there  is  no  bill  of  exceptions  con- 
taining the  evidence,  and  the  judgment  shows  affirmatively  Uiafc  it  is 
based  upon  the  findings,  it  must  be  reversed  because  these  do  not  dispose 
of  all  the  issues;  and  this  though  the  record  of  the  proceedings  subse- 
quent to  tJie  jndfjment  shows  that  defendant  did  not  appear  at  the  trial. 
Wis.  River  Lumber  Company  c.  Plumer,  t66 

C.  In  such  a  case  the  court  should  dismiss  the  counterclaim  without  prejudice, 
or  render  judgment  upon  it  in  the  nature  of  a  nonsuit,  in  such  form  as 
to  save  the  rignt  of  action.  Ibid. 

7.  Whether  the  present  judgment^  if  permitted  to  stand,  could  be  pleaded  in 

bar  of  another  action  by  the  defendant  for  the  cause  stated  in  the  coun- 
terclaim, not  determined.  Ibid. 

8.  Sec.  2891,  R.  S.,  which  authorizes  the  plaintiff,  in  certain  cases,  to  applv 

for  judgment  on  proof  that  no  answer  or  demurrer  has  been  received, 
does  not  require  such  proof  to  be  made  by  affidavit;  and  a  paper  in  the 
form  of  an  affidavit,  but  with  an  erroneous  venue  in  the  caption,  may 
nevertheless  be  sufficient  proof  as  an  oath.    Reed  v.  Catling  imp.,        686 

9.  Subd.  2  of  said  sec.  2^M  does  not  require  the  proof  of  "no  answer,"  to 

be  filed  with  the  clerk  where  the  application  for  judgment  ia  made  to  the 
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court,  and  not  to  the  clerk;  and  where  the  judgment  in  such  a  case  re- 
cites that  no  answer,  demurrer  or  notice  of  appearance  had  been  served, 
the  presumption,  in  the  absence  of  any  affidavit  in  the  record,  would 
probably  be  that  the  default  was  found  on  sufficient  proof.  Ibid. 

Presumption.  See  Clerk  of  CracutT  Court.  Estates  op  Decedents, 
7,  9,  11.  Evidence,  1.  Judgment  (F.),  13.  Practice,  9.  Sum- 
mons, 1.    Verdict,  2.    Wills,  1. 

Principal  and  Agent.  See  Agency.  Criminal  Law,  etc.,  1.  Evi- 
dence, 5.    Insurance,  etc.,  4,  9,  16,  17. 

Probate  Court.  See  Appeal  (B.).  Estates  op  Decedents,  6-11. 
Jurisdiction  (A.),  3, 4. 

RAILROADS. 
See  Amendment  (A.).  3.    Appeal  (A.),  8,  4.    Contracts,  1,  2. 

1.  About  half -past  nine  o'clock  on  a  dark,  rainy  and  snowy  nierht,  plaintiff 

went  to  defendant's  depot  at  a  villagre,  for  the  purpose  of  taking  the, 
caboose  car  at  the  rear  end  of  defendant's  freight  train,  for  his  place  of 
residence.  The  train  stopped  with  the  caboose  car  several  rods  north  of 
the  depot  platform,  and  two  car-lengths  north  of  a  cattle-guard,  which 
was  constructed  across  both  tracks  of  the  road  and  between  them,  and 
was  partly  uncovered.  Plaintiff  asked  the  night-watchman  whether  he 
would  have  to  walk  that  far  back  to  get  on  the  caboose,  and  was 
answered  affirmatively;  and  while  on  his  way  to  the  caboose  met  the 
conductor  with  a  lantern  accompanying  lady  passengers  from  the  ca- 
boose; nothing  was  said  to  him  by  the  conductor;  and  before  plaintiff 
reached  the  caboose,  he  fell  into  the  open  cattle-guard,  and  was  iiyured. 
He  had  been  in  the  habit  of  taking  this  train  with  the  caboose  standing 
north  of  the  platform,  but  had  never  taken  it  with  the  caboose  standing 
north  of  the  cattle-guard;  and  he  had  never  noticed  the  situation  and 
condition  of  the  cattle-guard,  nor  did  he  know  before  the  accident  that 
the  caboose  stood  north  of  it.  Held,  that  these  facta  warranted  the  jury 
in  finding  that  defendant  was  guilty  of  negligent^,  and  plaintiff  free 
from  contributory  negligence.    Hartwig  v,  C,  dt  N.  W,  Railway  Co,, 

358 

2.  The  question  whether  the  cattle-guard  Wiia  properl:^  situated  and  con- 

structed, is  immaterial  in  such  a  case,  defenaant  being  chargeable  with 
negligence  on  the  facts  stated,  independently  of  that  question.        Ibid, 

3.  There  was  no  error  in  refusing  to  charge  that  plaintiff,  if  informed  that 

the  train  would  not  be  hauled  up  to  tne  platform  to  allow  him  to  get  on, 
**  had  no  right  to  take  another  way  ot  getting  on,  and  put  himself  in 
peril,"  and  that  if  he  did  so  and  was  hurt,  he  could  not  recover.     Ihid, 

4.  The  court  gave  the  above  instruction  modified  bv  adding,  **if  you  find 

that  he  put  himself  in  such  peril."  Held,  that  this  must  be  understood 
as  meaning  "  if  you  find  that  he  knowingly  put  himself  in  such  peril;" 
and  in  this  there  was  no  error  against  defendant.  Ibid, 

5.  In  this  action,  originally  brought  to  recover,  for  an  exaction  of  excessive 

charges  for  the  carriage  of  goods,  the  statutory  penalty  of  three  times 
the  exces?,  it  was  determined  that  such  an  action  would  not  lie,  by  rea- 
son of   a  repeal  of  the  statute.    43  Wis.,  686.     The  prayer  of  the 
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complaint  was  then  changed  80  as  to  demand  only  the  illegal  excess. 
Held, 

(1)  That  this  was  in  effect  an  amendment  of  the  complaint  itself;  and 
that  the  question  whether  the  action  will  lie  under  such  amended  com- 
plaint, is  not  res  adjudicata. 

(2)  That,  as  the  excessive  charges  are  alleged  to  have  been  made 
*'  wrongfully  and  fraudulently,"  the  action  may  be  regarded  as  still  one 
in  tort,  and  the  amendment  was  allowable. 

(8)  That  the  cause  of  action  at  common  law,  now  stated  in  the  com- 
plaint, was  not  repealed  or  suspended  by  the  statute.  Smith  r.  C  <t  X, 
W,  Railway  Co,,  44^ 

6.  The  operation  of  a  railway  over  and  along  public  hiffhways  in  a  village  or 

city  being  necessarily  attended  with  great  peril  to  human  life  and  pro|>- 
erty,  railway  companies  are  held  to  the  utmost  care  on  the  part  of  their 
servants  to  avoid  mflicting  injury  under  such  cux^umstanc^s.  And  in  this 
action  against  a  company  for  the  killing  of  a  child  of  six  years  by  a  train 
while  crossing  a  city  street,  a  judgment  of  nonsuit  is  reversed  on  the 
ground  that  Bie  questions  of  negligence  on  defendant's  part,  and  con- 
mbutory  neglip^ence  of  the  child  or  its  parents,  should  have  been  sub- 
mitted to  the  jury,  on  the  evidence.  Johnson,  Adm'r,  v.  C,  dt  N.  W. 
Railway  Co,^  529 

7.  Neither  under  sec.  12,  art.  XI  of  the  constitution  of  Illinois,  nor  under 

sec.  82,  ch.  114  of  the  Revised  Statutes  of  that  state  (of  1874),  is  it  made 
the  duty  of  a  railroad  company  to  run  its  cars  upon  spur  tracks  owned 
by  other  persons,  for  the  purpose  of  receiving  or  delivering  any  other 
merchandise  than  wheat;  and  if  such  duty  were  imposed,  it  would  still 
not  be  the  duty  of  the  company  to  run  upon  any  such  track  that  was 
not  reasonably  safe.    Stetler  v.  C.  dtN,  W,  R"y  Co.,  609 

8.  Where  the  owners  of  a  private  railway  track  occasionally  employed  by  a 

railroad  company  for  a  special  use  have  negligently  suffered  it  to  remain 
in  a  dangerous  condition  for  such  use  though  trains  are  run  upon  it  slowly 
and  carefully,  the  company  voluntarily  running  its  trains  thereon  is  lia- 
ble for  an  injury  to  one  of  its  own  employees  caused  proximately  by 
such  neghgence.  Ibid, 

9.  The  doctrine  that  contributory  negligence,  to  defeat  an  action,  must  be 

that  of  the  plaintiff  or  of  .some  person  for  whose  acts  he  is  responsible 
(Stetler  r.  C.  d^  N,  W,  Railway  Co,,  46  Wis.,  497),  adhered  to.       Ibid. 

10.  The  evidence  in  this  case  (for  which  see  the  opinion)  held  sufficient  to  sup- 
port a  finding  by  the  jury  that  through  the  negligence  of  the  owner  of 
the  private  road  here  m  question,  it  was  not  reasonably  safe  for  the  use 
made  of  it  by  the  defendant  company;  and  that  plaintiff's  injuries, 
though  caused  in  part  by  the  fault  of  his  coSmployees,  were  mainly  caused 
by  the  defective  condition  of  the  track.  Ibid, 

Ratification.    See  Highways,  1. 

Real  Pboperty.  See  Assignment  (A),  5.  Boundaries,  Cities,  1-4,  9. 
EnffiNENT  Domain.  Equity,  1,  2,  7-10,  13.  20.  Foreclosure  of 
Mortgage.  Highways.  Homestead.  Insurance,  etc.  Juris- 
diction (A.),  2-4.  Lien  (A,).  Mill  Dams.  Tax  Deeds.  Tax 
Proceedings.  Trespass  to  Realty.  Vendor  and  Purchaser, 
etc 
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RECEIPT. 

After  a  determination,  by  judgment  of  the  circuit  court,  of  the  several 
amounts  to  which  plamtifis  were  entitled  as  legatees,  they  received 
those  amounts,  and  prave  receipts  in  full.  Afterwards  they  appealed  from 
the  judgment,  which  was  reversed  here,  and  a  construction  given  to  the 
will  by  which  they  were  entitled  to  larger  amounts.  Held,  that  the  re- 
ceipts were  not  conclusive  of  their  rights.  Catlin  et  al.  v,  Wheeler, 
etc.,  607 

Redemption.    See  Chattel  Mortgage,  1.    Eqihty,  1,  2. 

Reformation  op  Written  Instrument.    See  Duress,  3,  4.    Insur- 
ance, etci,  10>. 

Registration  op  Electors.    See  Constitutional  Law. 

Repeal  op  Statute.    See  Amendment  (A),  3.    Mill  Dams,  2.    Rail- 
roads, 5. 

REPLEVIN. 

See  Parties,  1. 

The  court  has  a  discretion  as  to  submitting  questions  for  a  special  verdict 
in  replevin  (R.  S.,  sec.  2358);  and  in  the  circumstances  of  this  case  (a 
majority  of  the  questions  propounded  by  the  appellant  being  answered 
by  a  verdiclin  the  form  usual  in  such  cases,  and  the  others  being  imma- 
terial in  view  of  the  verdict  rendered),  there  was  no  error  in  refusing  to 
submit  such  questions.'   Singer  Manuf'g  Co  v,  Sammons,  316 

Res  Ad  judicata.    See  Railroads,  5  (1). 

Res  Gestjb.    See  Evidence,  4. 

SALE  OF  CHATTELS. 

See  Contracts,  1-3. 

Where  the  owner  of  personal  property  makes  an  unconditional  delivery 
thereof  to  his  vendee  with  intent  to  transfer  the  title,  a  subsequent  bona 
fide  purchaser  from  such  vendee  acquires  a  valid  title,  though  the  owner 
was  mduced  to  sell  by  fraud.    Singer  Manuf  'g  Co.  v.  Sammons,       316 

Sale  op  Land.    See  Vendor  and  Purchaser,  etc. 

Sale  op  Land  on  Foreclosure.    See  Equity,  1,  2.    Foreclosure  op 
Mortgage,  1,  2. 

Scale  Bill.    See  Evidence,  12. 

Service. 

1.  Of  Summons,    See  Jurisdiction  (B.).    Summons. 

2.  Of  warrant,  on  attachment  defendant.    See  Justices'  Courts,  3. 

Set-opp.    See  Abatement  op  Action.    Partnership.    Vendor  and 
Purchaser,  etc.,  3. 

Special  Verdict.    See  Court   and   Jury,  1-3.    Insurance,  etc.,  7. 
Replevin.    Verdict,  1. 

State  Roads.    See  Highways,  1-5. 
Vol.  XLIX.— 43 
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STATtJTES  CITED,  Etc. 


Session  Laws. 

1858.  Ch.  115,  sec.  16,   -   -  tm 

1859.  "  22,  sees.  14, 54,  -  470 
1859.  "  85,  -  -  .  -  567 
1859.  "  101,   -   -   .   191 

1859.  "  101,  sec.  1,  -  -  193 
ia59.  •*  167,  **  12,  .    299,300 

1860.  "  295,  "  1,  subd.  6.  299, 300 

1861.  "  240,    -   -   464,467 

1862.  "   24,  sec.  1,    -   -  268 

1862.  "   24,  "  2,  -   -   269 

1863.  **  286,  "2,    -   -  330 

1864.  "  44.5,  560,561,563,566,578 

1864.  **  445,  sec.  7,    -   -  561 

1865.  ••  178,  **  6,  -   -   673 

1866.  P.  &  L.,  ch.  183,  -  -  429 
1868.  Ch.  130,  -  -  299, 300 
1868.  "  130,  sec.  16,   -   -  300 

1868.  "    130,  "    27,    -        -        299 

1869.  "  1-20,  .  .  328,329.3:31 
1871.  "  13,  sees.  1,3,  -  459,461 
187L  "  13,  sec.  5.  .  -  462 
1871.  P.  &  L.,  ch.  45,  sec  13,  115, 116 
1871.  P.  &L.,  **  45,  **  20,449,453 
1871.  Ch.  49,  -  -  342,345 
1871.  "  131,  -  -  -  291,295 
1874.  "  184,  subch.  X,  sec.  19,  253 
1874.  ♦'  273,  sec.  9,  -  -  446 
1874.   **    347,       -        -        72,85,86 

1876.  "      47,  subch.  V.  sec.  25,  126, 

127 

1877.  "  95,  -  -  -  169,170 
1877.  *•  192.  -  083,684,685 
1877.  "  264,  -  -  -  -  560 
1877.  "  264,  sec.  8.  -  -  561 
1879.  "  61.  .  -  406,408 
1879.  "  103,  .  -  -  160 
1879.  "  225,  sec.  4,  -  -  301 
1879.  *•  235,  "  8,  555,556,560 
1879.   "    255,     -        -    645,647,650 

Revised  Statutes  op  1839. 
Page  165.      ....       188 

Revised  Statutes  op  1849. 
Ch.  88.     -        -       -     ,'       -    267 

Revised  Statutes  op  1858. 
Ch.     5,  sec.  1,  subd.  3,         -       290 
**    1^,    "36,  -        -       -    300 

"    99,    '•    1,  subd.  1,  679,682 

"  99,  '•  13,  -  .  592,  599 
"  101,  "  1,  -  -  -  267 
"  101,  sees.  2-15,  31,  -  -  268 
"  101,  sec.  21,  -  -  349,  350 
•*  101,  sees.  61,  62,  -    269,  272 

"  117,  sec.  2-3,    -        -         349,  a50 


Revised  Statutes  of  1858  —  (con.) 

Ch.l20, 329 

**  120,  sec.  170,  -       -         329,  330 

"  120,    *•  175.       -        -        -    :-'30 

^*  120,  sees.  243-7,     -        -         320 

"  120,  sec.  248,      -        328.  830-Ji2 

"  120,    "    249,  -        -         3:30 

"  120,   "    250,       -        -        -    328 

"  130.   "       2,  186, 192, 195 

•*  130,   "23,       -        .       -    193 

**  141,   "     29,  -     •  -        -         168 

Revised  Statutss  of  1878. 

Section      24,  -       -       -        -    561 

140,        ...       470 

676,    -       .       -       .    128 

824,        -       .       -        128 

"       1164*,  -        -        -    301 

"       12106,       -         645,647,650 

"       1267,  -        -        -284,288 

**       1276.        -        -        -        287 

"       1298,  -       -       -     284.288 

"       ia39,        -        -         254.259 

"       1691,   -       -^        -        -    701 

"       1694,         -        -        -        497 

"       1697.  -       -       -     495,497 

"       1846,        -       -         162,164 

"       2434.  -        -        -        .    347 

"       2465,         .        -         334.340 

Sections  2594r-6.        -        -        -    164 

Section  2607,        -        -         549, 550 

Sections  2619-20,       -        -    160,  161 

Section  2622,        -        -        -        161 

"       2627,  -        ...      56 

"       2642,        -        -     553-4,689 

Sections  2649-54.      -        -        -    127 

Section  2751,        -       -        -       270 

**       2829,  -        ...    409 

"       2830,        -        -        -       228 

"       2858,  -        -        -     816,321 

"       2877.         ...       427 

•♦       2878,   ...        -    424 

"       2891,        -        .        687,690 

"       2891,  subd.  1,       -        -    690 

"       2891,  subd.  2,  -        687,691 

"       2970,  -       -        -       -    161 

"       2978,         -        -        -        270 

"       3069,  -       -       -     162,164 

"       3186,        -        -         505,506 

"       3298.   -        -        -     683,685 

"       3377.        -       .     334,340-1 

*•       3452,   -        -        -     238,  241 

**       3573,         -        -        -        127 

Sections  3587-90,      -        -        -    329 

Section  3591,  328,  330,  3^31,  :53;3 

•*       3592,   ...        -    330 
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STATUTES  CITED,  Etc.  —  (continued). 

Revised  Statutes  of  1878— (con.)  Taylor's  Statutes— (continued). 

Section  3838,        -        -       -       272  Page  463,  §  25^*,      -       -       -    469 

"       H844,   -        -        .        -    272  •*     491,  §   66,           -        284,  288 

"       3845,        .       -        270, 272  **     492,  §   69,    173,  178,  284,  288 

Sections  4032-33,       -        -        -    361  **     498,  §    91,           -        -        287 


Section  4091,         -        -        118,  119  "     502,  §  105,  -        -     172,  175 

**       4199,-        .        -        -    370  "  604,  §118,  -         173,177 

*•       4719,        ...        421  "  606,  §  12:3a,  -        -     172,  176 

"       4971,8ubd.  3,       -        -    290  "  1213,  §    13,  -        -        699 

"       4980,        -        -        -64,56  "  138!^,  §  186,  -       -       -    329 

Taylor's  Statutes.  S^S^Jt?^  oMP  ^"^^^      •  ^^^»  l]^ 

Pa^   311,  §   98,     -        -        367-8    ^^''{^tlTl'      "    -  "    -  '    ^2 

"     400,  §   31,     ...    800  ^'^^»^    ^''  ^^ 

"     431,  g  160,  -       -       470 

Statutes,  Construction  op.  See  Change  op  Venue.  Criminal  Law, 
etc.,  4.  Eminent  Domain,  6.  Highways,  4.  Insurance,  etc.,  3. 
Jurisdiction  (A.),  4.    Railroads,  7. 

Statutes,  Repeal  op.    Bee  Amendment  (A.),  3.    Railroads,  5  (3). 

Stay  op  Proceedings.    See  Equity,  18,  19. 


STIPULATION  AS  TO  TRIAL. 

There  was  no  error  in  relieving  plaintiff  from  a  stipulation  of  his  counsel 
waiving  record  evidence  of  certain  allegations  of  the  answer,  where 
such  evidence  had  subsequently  been  filed,  and  remained  on  file,  in  the 
court,  and  there  was  reason  for  beheving  that  the  stipulation  was  made 
under  a  mistake  of  fact.     Wells  v.  Am.  Exp,  Co^  224 

SuBiiOGATioN.    See  Equity,  6. 

SUMMONS, 
See  Jurisdiction  (B.). 

1.  Where  the  affidavit  of  personal  service  of  summons  by  a  person  other 

than  the  sheriff,  being  otherwise  regular,  fails  to  sUte,  m  the  body 
thereof,  the  date  of  8U(3i  service,  the  legal  presumption  is  that  sarvice  was 
made  on  the  day  the  jura^  bears  date;  and  the  proof  of  service  is  suffi- 
cient.   Reed  v.  CatUn^  imp.,  686 

2.  An  affidavit  of  service,  annexed  to  the  summons  and  not  indorsed  upon  it, 

is  entitled  in  the  action,  and  states  that  the  affiant  *'  personally  served 
the  annexed  summons  and  the  complaint  in  the  above  entitled  action, 
upon  the  above  named  defendant  X,  '  etc.,  and  that  affiant  ''knows  the 
person  so  served  to  be  the  above  named  defendant  X."  Held,  that  it 
sufficiently  shows  the  identity  of  the  person  served  with  the  defendant 
named  in  the  summons.  Ibid. 

Supreme  Court.    See  Mandamus,  1. 
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SURETYSHIP. 

See  Equity,  6. 

If  one  who  contemplates  becoming  surety  to  another  for  a  third  person 
applies  to  the  person  to  whom  the  security  is  to  be  given,  for  information 
as  to  the  nature,  extent  and  risk  of  the  obligation,  or  the  circumstances, 
condition  or  character  of  such  third  person,  while  the  person  so  apphed 
to  may  refuse  to  ^ve  such  information,  yet,  if  he  undertakes  to  give  it, 
he  is  bound  to  disclose  every  material  fact  within  his  knowledge  affect- 
ing the  proposed  liability;  and  if  he  conceals  any  facts  unknown  to  the 
proj)osea  surety,  which,  if  known,  would  have  deterred  him  from  be- 
coming surety  (where  the  latter  has  not  the  present  means  of  ascertain- 
ing the  fact,  or  where,  though  he  has  such  means,  artifice  is  used  to 
mislead  him  or  throw  him  off  his  guard),  this  is  a  iraud  which  will  re- 
lieve the  surety  from  his  obligation.  Ana  this  is  especially  so  where  tiie 
surety  becomes  such  at  the  request  of  the  person  to  whom  tiie  secun^ 
is  given.    Remington  S.  M.  Co,  v.  KezerUe  et  aL,  409 

Tax  Certificatb.    See  Eqihty,  9, 10. 


TAX  DEEDS. 
See  Judgment  (F.),  8. 

1.  A  tax  deed  is  not  invalidated  by  the  fact  that  the  county  derk  has  de- 

scribed himself ,  in  his  sieniature  thereto,  as  "clerk  of  the  board  of  su- 
pervisors" (ch.  131  of  lH71);  nor  by  the  fact  that  the  name  of  the  county 
IS  not  mentioned  in  such  signature,  where  it  is  correctly  stated  in  the  at- 
testing clause  —  **  I,  A.  B.,  clerk  of  the  board  of  supervisors  of  the  county 
of  N.,  have  executed,"  etc.    Scheiber  v.  Kaehler  et  al.j  291 

2.  A  tax  deed  purporting  to  be  executed  by  "A.  B.,  clerk  of  the  county 

board  of  supervisors  of  N.  county,"  was  signed  **A.  B.,  clerk  of  the 
board  of  supervisors,  hy  C.  Z>.,  deputij;^*  and  the  certificate  of  acknowl- 
edgment states  that  **  C.  D.,  deputy  derk,"  etc.,  i)er8onally  came  be- 
fore the  notary,  and  acknowledged  that  the  instrument  was  executed 
freely,  etc.    Held,  suffident.    Huey  r.  Van  Wie,  23  Wis.,  613.        Ibid, 

3.  The  description  of  the  land  in  a  tax  deed  was:  "  the  west  half  of  the  north- 

west quarter,  and  the  ginst  and  saw  mills,  except  therefrom  five  acres, 
being  west  of  Cedar  creek,  in  section  ten,  town  ten  north,  of  rang[e 
twenty-one  east,  containing  seventy-five  acres."  Held,  that  the  deed  is 
not  void  for  uncertainty,  but  is  good  for  all  the  land  lying  east  of  Cedar 
creek  in  the  half -quarter  section  described;  the  only  uncertainty  (if  any) 
relating  to  the  exception ;  and  it  seems  that  in  the  absence  of  evidence  to 
the  contrary,  it  must  be  held  that  the  five  acres  are  described  as  w^t  of 
the  creek,  and  the  other  seventy-five  acres  as  east  thereof.  Ibid. 

4.  A  description  of  the  land  conveyed  in  a  deed  as  bounded  by  the  land  of  a 

third  person,  does  not  render  the  deed  uncertain  on  its  face.  Ibid, 

5.  A  description  of  the  land  conveyed  in  a  deed  as  "  one  quarter-acre  in  the 

south  half  of  the  northeast  quarter,  bounded  north,  west  and  south  by 
N.'s  land,  east  by  mill-dam  and  Cedar  creek,  section  9  in  township  10 
of  range  21  east,  containing  25-100  acres  of  land,"  held  suffident  on  its 
face.  Vnd, 
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TAX  PROCEEDINGS,  Etc. 
See  Equity,  18,  19. 

1.  Where  the  whole  amount  of  a  tax  assessed  in  one  year  upon  an  en- 

tire tract  of  land,  upon  the  valuation  of  such  entire  tract,  remains  un> 
collected,  and  is  reftisessed  upon  a  portion  of  such  tract  in  a  subsequent 
year  (there  beings  no  new  valuation),  such  subsequent  reassessment  is 
void.    Scheiher  v,  Kaehler  et  al,,  291 

2.  It  seems  that  the  omission  of  a  town  assessor  to  state,  in  his  affidavit 

verifying  the  assessment  roll,  in  1870,  that  such  roll  contained  **  the  name 
of  each  stockholder  and  the  amount  of  his  stock  in  each  incorporated 
bank  in  said  town,"  would  not  be  fatal  if  it  were  shown  that  there  was 
no  incorporated  bank  in  the  town.  Ibid, 

3.  But  the  omission  of  such  affidavit  to  state  that  each  valuation  of  property 

therein  **  is  the  full  value  which  could  ordinarily  be  obtained,  etc.,  as 
required  by  the  statute,  is  fatal  to  the  assessment  and  subsequent  tax 
proceedings.  Plumer  v.  Supervisors^  46  Wis.,  163,  and  other  like  cases 
m  this  court.  Ibid. 

4.  The  return  of  the  town  treasurer  omitted  the  word  "  not"  from  the  form 

**  that  I  have,  upon  diligent  inquiry,  not  been  able  to  discover  any  goods 
and  chattels,'*  etc.  i/cZi,  obviously  an  unintentional  omission  by  cleri- 
cal error,  and  immaterial.  Ibid, 

Torts.  See  Cities,  5-8,  10-14.  Dahaqes,  1.  Eminent  Domain,  1. 
Equity,  20.  False  Imprisonment.  Fraud.  Juri8dic3tion  (A.), 
3,  4.t  Mill  Dams.  Parties,  2,  3.  Pleading,  1-3, 10.  Railroads. 
Trespass  to  Kealty. 

Town  Supervisors.    See  Highways,  6-8. 


TRESPASS  TO  REALTY. 
See  Eminent  Domain,  1.    Pleading,  1-3. 

1.  Plaintiff,  being  in  the  exclusive  and  peaceable  possession  and  control  of 

property  with  the  acquiescence  of  defendant  (the  owner  or  former  owner 
of  an  interest  therein),  will  not  be  prevented  from  maintaining  an  action 
for  trespass  to  such  property  against  defendant,  by  the  fact  that  it  is 
liable  to  him  for  the  value  of  such  interest.  Wausau  Boom  Co,  v, 
Plwner,  112 

2.  Where  A.,  without  B.'s  consent,  enters  upon  B.'s  land,  and  removes  there- 

from logs  which  C.  has  unlawfully  cut  thereon  and  undertaken  to  sell  to 
A.,  such  entry  and  removal  is  a  trespass  to  the  realty,  though  made  in 
ignorance  of  B.'s  rights.    Hazelton  v,  Week^  imp.,  661 

Trial.    See  Practice.    Stipulation,  etc 

Trusts.    See  Equity,  12. 

USURY. 

Under  a  statute  which  provides  that  every  person  who,  for  a  loan  or  for- 
bearance of  money,  **  shall  have  paid  or  delivered  any  greater  sum  or 
value  "than  Is  allowed  by  law,  may  recover  **  treble  Sie  amount  of 
money  so  paid  or  value  received  "  in  excess  of  the  legal  rate,  the  delivery 
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of  the  property  as  for  usurioos  interest  must  be  such  a  delivery  as  passes 
the  title;  and  a  delivery  of  the  possession  of  real  estate  under  an  agri^e- 
ment  to  transfer  the  title,  is  not  a  sufficient  delivery  to  sustain  an  action 
under  this  statute.    Hoice  v.  Carpenter^  697 

"Vacancy"  in  office,  defined.    See  Justices'  Courts,  1. 

Vacating  Judicial  Sale.    See  Fobeclosure  of  Mortgage,  1,  2. 

Variance.    See  Amendment  (A.),  4. 

VENDOR  AND  PURCHASER  OF  LAND. 
See  Eminent  Domain,  2.    Equity,  7. 

1.  Parties  to  a  contract  for  an  exchangee  of  pine  lands  for  city  lots  agreed 

that  if,  upon  a  vie^  of  the  pine  lands,  within  a  ceitain  time,  the  vendee 
thereof  was  not  satisfied  that  they  contained  a  specified  amount  of  tim- 
ber, persons  appointed  in  a  certain  manner  in  behalf  of  both  parties 
should  estimate  the  amount;  and  any  shortage  appearing  from  such 
estimate  should  be  compensated  by  a  reconveyance  of  certain  of  the  city 
lots  at  stipulated  prices.  Thereupon  the  vendee  of  the  pine  lands  pro- 
ceeded to  view  them  within  the  time  fixed,  and  expressed  himself  as 
satisfied  with  the  amount  of  timber  thereon,  and  mutual  conveyances 
were  made.  Held,  that  such  vendee  could  not  afterwards  recover  for 
any  shortacfe  in  the  timber,  without  proof  of  a  mistake  on  his  part 
caused  by  the  culpable  act  of  the  other  party,  or  at  least  proof  that  upon 
discovery  of  a  mistake  prompt  notice  thereof  was  given  tfc  the  other 
party,  with  a  demand  to  have  it  corrected.  Selleck  et  oJ.  r.  Grisicold 
et  at.,  39 

2.  One  in  quiet  possession  under  a  land  contract  cannot,  before  his  deed  be- 

comes due,  recover  paid  installments  of  the  price  on  the  ground  of  his 
vendor *8  lack  of  title;  and  though,  when  he  becomes  entiued  to  a  deed 
on  payment  of  the  balance  of  the  price,  he  may  probably,  on  tendering 
sucn  payment  and  demanding  a  deed,  and  on  his  vendor's  failure  to  make 
him  a  good  deed,  surrender  the  possession  and  recover  the  money  paid, 
he  is  not  bound  to  take  that  course,  but  may  rely  upon  his  vendor's  cov- 
enants, and  hold  possession  until  evicted.    Oakes  r.  Estate  of  Buckley, 

3.  The  vendor  of  land  without  title,  in  an  action  to  recover  of  him  the  pur- 

chase money,  cannot  otfeet  the  value  of  timber  cut  on  the  land  by  the 
vendee  (prior  to  his  eviction)  in  excess  of  the  amount  recovered  against 
him,  by  the  real  owner,  for  rents,  profits  and  damages.  Ibid. 

4.  Where  the  grantee  of  land  by  deed  absolute  on  its  face,  executes  to  the 

grantor  a  cotemporaneous  bond  for  a  reconveyance  on  repayment  of  a 
certain  sum,  and,  after  default  in  payment,  the  bond  is  destroyed  by 
mutual  consent,  and  possession  of  the  land  given  to  such  grantee  in 
pursuance  of  a  new  contract  including  a  parol  agreement  of  the  grantor 
to  surrender  all  claim  upon  the  land,  such  delivery  of  possession  does  not 
pass  the  title,  nor  is  the  grantor  estopped,  by  his  destruction  of  the  bond, 
from  denying  that  the  title  passed  by  the  deed.  Howe  r.  Carpenter,  697 

Vendob  and  Vendee  op  Goods.    See  Contbacts,  3.    Sale  op  Chattels. 

Venue.    See  Change  op  Venue. 
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VERDICT. 
See  E<iuiTT,  3,  4.    Insubance,  etx5.,  7.   Judgment  (F.),  4.   Repletin. 

1.  Defendants'  ripht  to  recoYcr  on  their  counterclaim  depended  upon  proof 

that,  in  estimating  the  amount  of  timber  on  certain  lands,  they  had 
been  misled  by  plaintiffs'  agrent.  The  jui^  found  specially,  that  defend- 
ants, "by  mistake,'' included  in  their  estimate  the  timber  upon  other 
lands,  "and  that  the  agent  of  the  plaintifls  was  the  cause  of  such  false 
estimate;"  but  they  also  found  that  "  the  testimony  does  not  show  by 
what  word  or  act,  or  in  what  manner,  plaintiffs'  agent  caused  defendants 
to  view  the  wrong  land."  Held,  that  the  findings  are  inconsistent,  and 
will  not  sustain  a  judgment  for  the  defendants.  Selleck  et  al.  v,  Gris- 
wold  et  dl.,  89 

2.  In  an  action  for  injuries  from  negligence,  where  proper  instructions  have 

been  given,  and  there  is  a  gcneml  verdict  for  the  plaintiff,  the  jury  must 
be  presumed  to  have  passed  upon  both  the  question  of  defendant  s  neg- 
ligence, and  that  of  plaintiff's  contributory  negligence.  Uartwig  v.  C. 
d;  N.  W.  Railway  Co,,  858 

Voluntary  Payment.    See  Cities,  3. 
Waiter. 

1.  0/  Notice  of  Loss.    See  Insurance,  etc.,  12. 

2.  0/  Proofs  of  Loss.    See  Insurance,  etc.,  2, 12, 16. 

8.  Of  other  conditions  in  policy.    See  Insurance,  4,  5,  9,  14, 17. 

4.  Of  strict  performance  of  contract.    See  Contracts,  3  (1). 

5.  Cf  objection  that  claim  sued  on  has  never  been  presented  to  common 

council.    See  Jurisdiction  (A.),  1. 

6.  Of  objection  to  pleading.    See  Counterclaim. 

7.  Of  objection  to  deposition.    See  Judgment  (F.),  3. 

8.  Of  right  as  to  new  trial.    See  Criminal  Law,  etc.,  3. 


WILLS. 

1.  The  line  between  insane  delusion  and  the  unfounded  and  nnreasonable 

suspicions  of  a  Jkne  mind  towards  other  persons,  especially  those  closely 
connected  with  the  person  entertaining  such  suspicions,  is  sometimes 
very  indistinct;  but  the  legal  presumption  is  in  favor  of  sanity,  and  one 
who  contests  a  will  as  made  under  an  insane  delusion  has  the  burden  of 
proof.  And  in  this  case,  though  the  evidence  shows  that  the  testator 
cherished  groundless  and  absurd  suspicions  against  persons  nearly  con- 
nected with  him,  this  court  is  not  satisfied  that  it  shows  him  to  have 
been  of  unsound  mind  when  he  made  the  will.     Will  of  Ebenezer  Cole, 

179 

2.  Insane  delusion  of  a  testator,  or  partial  insanity,  will  defeat  the  will  only 

when  it  can  fairly  be  inferred  tliat  the  instrument  was  affected/ bj  it; 
and  upon  all  the  facts  shown  in  this  case  (for  which  see  the  opinion), 
this  court  is  of  opinion  that  if  the  insane  delusion  here  charged  really 
existed,  the  provisions  of  the  will  were  not  influenced  by  it.  Ibid. 

3.  The  contest  appearing  to  have  been  made  in  good  faith,  the  taxable  costs 

arc  ordered  t  j  be  paid  out  of  the  estate.  Ibid. 
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WITNESS. 

1.  In  action  by  husband  and  wife  for  iinnriea  to  the  person  of  the  wife  caused 

bjT  defendant's  negligence,  the  husband  is  the  real  party  in  interest,  and 
may  be  examined  as  a  witness  for  the  phiintiife,  whatever  may  be  the 
rule  as  to  actions  in  which  he  is  only  a  nominal  parfy.  Kaime  et  ux,  r. 
Trustees,  etc,,  371 

2.  When  a  witne^  for  one  party  has  been  questioned  by  the  adverse  party  as 

to  statements  made  by  iiim  before  the  trial  upon  ma44)ers  not  material  in 
the  case,  he  cannot  be  impeached  by  contraoicting  his  answers  to  such 
questions.  Ibid. 
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